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The  President 


PROCLAMATION  2704 
General  Pulaski’s  Memorial  Day,  1946 

BY  THE  PRESIDENT  "^OF  THE  UNITED  STATES 
OF  AMERICA 
A  PROCLAMATION 

WHEREAS  Count  Casimir  Pulaski, 
Polish  patriot  who  came  from  overseas 
to  fight  for  the  freedom  of  America,  gave 
his  life  on  October  11,  1779,  as  a  result 
of  wounds  received  while  making  a  gal¬ 
lant  cavalry  charge  at  the  siege  of  Sa¬ 
vannah;  and 

WHEREAS  the  memory  of  General 
Pulaski’s  supreme  contribution  to  the 
cause  of  American  liberty  has  profound¬ 
ly  inspired  many  thousands  of  devoted 
citizens  of  this  land  who  look  to  Poland 
as  their  ancestral  home;  and 

WHEREAS  by  a  joint  resolution  ap¬ 
proved  June  21,  1946  (Public  Law  418, 
79th  Congress),  the  Congress  has  au¬ 
thorized  me  to  issue  a  proclamation  des¬ 
ignating  October  11,  1946,  as  General 
Pulaski’s  Memorial  Day  for  the  observ¬ 
ance  and  commwnoration  of  the  death 
of  General  Pulaski: 

NOW,  THEREFORE,  I,  HARRY  S. 
TRUMAN,  President  of  the  United  States 
of  America,  do  hereby  proclaim  October 
11,  1946,  the  one  hundred  and  sixty- 
seventh  anniversary  of  the  death  of  that 
gallant  warrior,  as  General  Pulaski’s 
Memorial  Day;  and  I  invite  the  people  of 
the  United  States  to  observe  the  day  in 
appropriate  ceremonies  in  schools  and 
churches  or  other  suitable  places,  and  I 
call  upon  officials  of  the  Government  to 
have  the  flag  of  the  United  States  dis¬ 
played  on  all  Government  buildings  on 
that  day. 

IN  WI'TNESS  WHEREOF,  I  have  here¬ 
unto  set  my  hand  and  caused  the  seal  of 
the  United  States  of  America  to  be 
affixed. 

done  at  the  City  of  Washington  this 
25th  day  of  September  in  the  year  of 
our  Lord  nineteeen  hundred  and 
tsEAL]  forty-six,  and  of  the  Independ¬ 
ence  of  the  United  States  of 


America  the  one  hundred  and  seventy- 
first. 

Harry  S.  Truman 

By  the  President: 

t 

W.  L.  Clayton, 

Acting  Secretary  of  State. 

[P.  R.  Doc.  46-17530;  Piled,  Sept.  25,  1946; 
5:00  p.  m.] 


PROCLAMATION  2705 
Columbus  Day,  1946 

BY  THE  PRESIDENT  OF  THE  UNITED  STATES 
OF  AMERICA 
A  PROCLAMATION 

WHEREAS  Christopher  Columbus  is  to 
be  remembered  as  a  man  who  “•  *  • 

found  a  world,  and  had  no  chart.  Save 
one  that  faith  deciphered  in  the  skies;” 
and 

WHEREAS  we  who  are  even  now  en¬ 
gaged  in  searching  out  a  new  world  of 
peace  and  justice  and  respect  for  human 
rights  should  endeavor  in  a  thousand 
and  one  ways  to  emulate  that  magnifi¬ 
cent  faith  which  brought  Columbus  to 
the  Western  World;  and  • 

WHEREAS  by  a  joint  resolution  of 
Congress  approved  April  30,  1934  (48 
Stat.  657),  the  President  is  authorized 
and  requested  to  issue  a  proclamation 
designating  October  12  of  each  year  as 
Columbus  Day: 

NOW,  THEREFORE,  I,  HARRY  S. 
'TRUMAN,  President  of  the  United  States 
of  America,  do  hereby  designate  Satur¬ 
day,  October  12,  1946,  as  Columbus  Day. 
I  direct,  also,  that  on  that  day  the  flag 
of  the  United  States  be  displayed  on  all 
Government  buildings;  and  I  invite  the 
people  of  the  United  States  to  observe 
the  day  in  schools  and  churches,  or  other 
suitable  places,  with  appropriate  cere¬ 
monies  expressive  of  the  public  sentiment 
befitting  the  anniversary  of  the  discovery 
of  America. 

IN  WITNESS  WHEREOF,  I  have  here¬ 
unto  set  my  hand  and  caused  the  seal  of 
the  United  States  of  America  to  be 
affixed. 

DONE  at  the  City  of  Washington  this 
25th  day  of  September  in  the  year  of 
(Continued  on  p.  10909) 
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our  Lord  nineteen  hundred  and 
[seal]  forty-six,  and  of  the  Independ¬ 
ence  of  the  United  States  of 
America  the  one  hundred  and  seventy- 
first. 

Harry  S.  Truman 

By  the  President: 

W.  L.  Clayton, 

Acting  Secretary  of  State. 

(P.  R.  Doc.  46-17531;  Piled,  Bept.  25,  1946; 
6;00  p.  m.) 


EXECUTIVE  ORDER  9784 
Providing  for  the  More  Efficient  Use 

AND  FOR  THE  TRANSFER  AND  OTHER  DIS¬ 
POSITION  OF  Government  Records 

By  virtue  of  the  authority  conferred 
on  me  by  the  Constitution  and  statutes, 
in  order  to  provide  that  Government 
records  may  be  utilized  to  maximum 
advantage  and  disposed  of  expeditiously 
when  no  longer  needed  and  in  the  Inter¬ 
est  of  more  efficient  internal  manage¬ 
ment  of  the  (^vernment,  it  is  hereby 
ordered  as  follows: 

1.  The  head  of  each  agency  shall  es¬ 
tablish  and  maintain  an  active  continu¬ 
ing  program  for  the  effective  manage¬ 
ment  and  disposition  of  its  records. 
Agencies  shall  retain  in  their  custody 
only  those  records  that  are  needed  in  the 
conduct  of  their  current  business,  and 
except  as  herein  otherwise  provided,  shall 
promptly  cause  all  other  records  to  be 
offered  for  transfer  to  the  National 
Archives  or  proposed  for  other  disposi¬ 
tion  in  accordance  with  law. 

2.  No  records  shall  be  transferred  by 
one  agency  to  the  custody  of  another 
agency  without  the  approval  of  the 
Director  of  the  Bureau  of  the  Budget  ex¬ 
cept  for  their  retirement  to  the  National 
Archives,  as  a  temporary  loan  for  official 
use,  or-  as  may  be  otherwise  required  by 
statute  or  Executive  order.  Any  records 
in  the  custody  of  any  agency  which,  in 
the  judgment  of  the  Director  of  the 
Bureau  of  the  Budget,  are  not  needed  in 
the  conduct  of  its  current  business  and 
are  needed  in  the  current  business  of  an¬ 
other  agency  shall  be  transferred  to  the 
latter  agency  if,  in  the  opinion  of  the 
Director,  the  public  interest  will  be  best 
served  by  such  transfer,  provided  that 
any  portion  of  such  records  deemed  to 


have  enduring  value  may  be  accessioned 
by  the  National  Archives  and  placed  on 
loan  to  the  agency  to  which  the  records 
are  physically  transferred.  In  making 
determinations  concerning  the  transfer 
of  records  the  Director  shall  give  due  re¬ 
gard  to  the  importance  of  having  Gov¬ 
ernment  records  which  are  not  confi¬ 
dential  made  generally  available  to  Gov¬ 
ernment  agencies  and  to  the  public. 

3.  The  Civil  Service  Commission,  with 
the  approval  of  the  Director  of  the  Bu¬ 
reau  of  the  Budget,  is  authorized  to  pro¬ 
mulgate  regulations,  not  inconsistent 
with  law  and  regulations  of  the  National 
Archives  Coimcil,  requiring  and  govern¬ 
ing  the  establishment,  content,  transfer 
among  agencies,  and  other  disposition  of 
personnel  records,  provided  that  no 
agency  shall  be  required  to  release* or 
transfer  confidential  material  affecting 
any  of  its  employees. 

4.  Except  as  provided  in  the  preceding 
paragraph  3,  the  Director  of  the  Bureau 
of  the  Budget  with  the  advice  and  assist¬ 
ance  of  the  National  Archives  shall  con¬ 
duct  such  inspections,  require  such. re¬ 
ports,  and  issue  such  directives  and  regu¬ 
lations  as  he  may  deem  necessary  to  carry 
out  the  provisions  of  this  order. 

51  No  transfer  of  records  (except  in 
connection  with  a  termination  or  trans¬ 
fer  of  functions)  shall  be  made  hereunder 
when  the  head  of  the  agency  having  cus¬ 
tody  of  the  records  shall  certify  that 
such  records  contain  confidential  infor¬ 
mation,  a  disclosure  of  which  would 
endanger  the  national  Interest  or  the  lives 
of  individuals.  Whenever  any  records 
are  transferred  which  contain  informa¬ 
tion  procured  under  conditions  restrict¬ 
ing  its  use,  the  use  of  such  records  shall 
continue  to  be  limited  by  such  conditions. 
The  provisions  of  this  order  shall  not  be 
deemed  to  require  the  transfer  or  other 
disposition  of  records  or  authorize  access 
to  records  in  contravention  of  law  or  of 
regulations  of  the  National  Archives 
Council. 

6.  Definitions 

(a)  The  term  “agency"  as  used  herein 
shall  be  deemed  to  mean  any  executive 
department  or  Independent  establish¬ 
ment,  including  any  government  corpo¬ 
ration  that  is  operated  as  an  instru¬ 
mentality  of  the  Federal  Government. 

(b)  The  term  “records"  as  used  herein 
shall  apply  to  all  books,  papers,  maps, 
photographs,  or  other  documentary  ma¬ 
terials,  regardless  of  physical  form  or 
characteristics,  made  or  received  by  any 
agency  of  the  United  States  Govern¬ 
ment  in  pursuance  of  Federal  law  or  in 
connection  with  the  transaction  of  pub¬ 
lic  or  organizational  business  and  pre¬ 
served  or  appropriate  for  preservation 
by  that  agency  as  evidence  of  or  because 
of  its  informational  value  in  relation  to 
its  organization,  functions,  policies,  per¬ 
sonnel,  operations,  decisions,  procedures, 
financial  transactions,  and  all  other  ac¬ 
tivities  of  an  administrative,  manage¬ 
ment,  or  program  nature. 

’  Harry  S.  Truman 

The  White  House, 

September  25,  1946. 

(P.  R.  Doc.  46-17539;  PUed,  Bept.  26,  1946; 

10:25  a.  jn.] 


10910 


FEDERAL  REGISTER,  Friday,  September  27,  1946 


Regulations 


TITLE  7— AGRICULTURE 

Chapter  XI— Production  and  Marketing 

Administration  (War  Food  Distribution 

Orders) 

[War  Pood  Order  141-1] 

Part  1468 — Grain 

DISTILLERS’  GRAIN  QUOTAS 

Pursuant  to  the  authority  vested  in 
me  by  War  Food  Order  No.  141  (11  P.  R. 
2217,  3997),  it  is  hereby  ordered  as  fol¬ 
lows: 

§  1468.15  Grain  quotas  for  distillers  of 
beverage  spirits — (a)  Definitions.  (1) 
“Daily  mashing  capacity”  means  the 
quantity  of  grain  mashed  in  a  particular 
plant  during  any  five  consecutive  calen¬ 
dar  days  from  January  1,  1945,  to  the 
effective  date  of  this  order,  divided  by  5. 

(2)  Any  term  not  specifically  defined 
herein  shall  have  the  meaning  set  forth 
for  such  term  in  War  Ppod  Order  No. 
141. 

(b)  Quotas  for  September  1946.  Ex¬ 
cept  as  hereinafter  otherwise  provided: 

(1)  Every  distiller  may,  in  each  plant 
operated  by  him  during  the  month  of 
September  1946,  use  grain  or  grain  prod¬ 
ucts  for  the  manufacture  of  distilled 
spirits  for  beverage  purposes  in  a  quan¬ 
tity  not  in  excess  of  the  following 
quantity: 

(1)  Three  times  the  daily  mashing  ca¬ 
pacity  of  such  plant  plus 

(ii)  Three  thousand  bushels; 

Grain  already  used  in  September  is 
chargeable  against  this  quota;  Provided, 
however.  That  any  distiller  whose  total 
allocation  of  grain  and  grain  products 
under  this  order  for  all  plants  operated 
by  him  is  less  than  6,000  bushels  may 
use  not  in  excess  of  6,000  bushels. 

(2)  No  distiller  shall  use  corn  grading 
No.  1,  2,  or  3,  when  purchased,  or  wheat 
or  wheat  products. 

(3)  No  distiller  shall  during  the  month 
of  September  1946,  use  rye  in  the  manu¬ 
facture  of  distilled  spirits  for  beverage 
purposes  in  a  quantity  in  excess  of  6 
percent  of  the  total  quantity  of  grain  and 
grain  products  authorized  to  be  used  by 
him  during  such  month,  or  in  excess  of 
2,000  bushels,  whichever  quantity  is  the 
greater;  Provided,  however.  That, in  no 
case  shall  the  quantity  of  rye  used  by 
any  distiller  exceed  15  percent  of  the 
total  quantity  of  grain  and  grain  prod¬ 
ucts  authorized  to  be  used  by  him  during 
such  month  imder  the  terms  of  this 
order. 

(c)  Violations.  Any  person  who  vio¬ 
lates'  any  provision  of  this  order  may,  in 
accordance  with  the  applicable  proce¬ 
dure,  be  prohibited  from  receiving,  mak¬ 
ing  any  deliveries  of,  or  using  grain, 
grain  products,  alcohol,  alcoholic  bev¬ 
erages  or  spirits.  Any  person  who  wil¬ 
fully  violates  any  pro\^lon  of  this  order 
is  guilty  of  a  crime  and  may  be  pro¬ 
secuted  under  any  and  all  applicable 
law’S.  Civil  action  may  also  be  instituted 
to  enforce  any  liability  or  duty  created 
by,  or  to  enjoin  any  violation  of,  and 
provision  of  this  order. 


(d)  Territorial  scope.  This  order 
shall  apply  within  the  48  States  and  the 
District  of  Columbia. 

(e)  Effective  date.  This  order  shall 
become  effective  at  12:01  a.  m.,  e.  s.  t., 
September  26,  1946. 

(E.  O.  9280,  7  P.  R.  10179;  E.  O.  9577,  10 
P.  R.  8087;  W.  P.  O.  141,  11  P.  R.  2217, 
3997) 

Issued  this  26th  day  of  September, 
1946. 

[seal]  C.  C.  Farrington, 

Assistant  Administrator. 

[P.  R.  Doc.  46-17541;  Piled,  Sept.'  26,  1946; 
11:11  a.  m.] 


Chapter  IX — Production  and  Marketing 
Administration  (Marketing  Agreements 
and  Orders) 

Part  934 — Milk  in  the  Lowell-Law- 
RENCE,  Massachusetts,  Marketing 
Area 

ORDER  TERMINATING  SUSPENSION  ORDER 
Correction 

In  Federal  Register  Document  46- 
17066,  appearing  on  page  10696  of  the 
issue  for  Tuesday,  September  24,  1946, 
the  title  of  Charles  P,  Brannan  should 
read:  "Acting  Secretary  of  Agriculture." 


TITLE  8— ALIENS  AND  NATIONALITY 

Chapter  II — Office  of  Alien  Property 
Custodian 

Table  of  Changes  in  Material  Hereto¬ 
fore  Published  in  Federal  Register 

Correction 

In  the  table  in  Federal  Register  Docu¬ 
ment  46-15339,  appearing  on  page  9988 
of  the  issue  for  Wednesday,  September 
11,  1946,  the  tenth  section  under  the 
column  headed  “Original  sec.  No.”  should 
read:  “503.6-1”. 


TITLE  lO-ARMY:  WAR  DEPARTMENT 

Chapter  I — Aid  of  Civil  Authorities  and 
Public  Relations 

Part  104 — Relations  With  Agencies  of 
Public  Contact 

PUBLIC  RELATIONS 

In  revision  of  AR  600-700,  August  16, 
1946,  §§  104.1  through  104.6  inclusive, 
are  superseded  by  the  following: 

Sec.  . 

104.1  General. 

104.2  Definition. 

104.3  Responsibility  for  public  relations. 

104.4  Public  relations  operations  in  the 

field. 

104.5  War  Department  Public  Relations 

Division. 

104.6  Public  activities  by  military  person¬ 

nel. 

Authoritt:  {{  104.1  to  104.6,  inclusive.  Is¬ 
sued  tmder  R.  S.  161;  5  U.  8.  C.  22. 

S  104.1  General,  (a)  Because  of  the 
Importance  of  the  Military  Establish¬ 
ment  in  the  defense  and  welfare  of  the 
Nation  and  its  traditional  role  of  a  pub¬ 


lic  servant,  it  is  the  responsibility  of  the 
Army  to  insure  that  the  American  pub¬ 
lic  is  fully  and  accurately  informed  con¬ 
cerning  the  purpose  and  activities  of  the 
Army  as  well  as  its  place  in  the  American 
community. 

(b)  The  broad  mission  of  public  rela¬ 
tions  is  to  maintain  close  and  friendly 
undertstanding  between  the  Army  and 
the  public  through  the  dissemination  of 
Information,  the  attainment  of  public 
recognition,  and  the  maintenance  of 
public  confidence  in  the  Military  Estab¬ 
lishment,  to  insure  efficient  and  adequate 
military  security  for  the  United  States. 

§  104.2  Definition.  Public  relations  is 
defined  as  any  planned  program' or  pro¬ 
cedure  which  will  elicit  public  under¬ 
standing  and  good  will.  It  includes  con¬ 
tinuous  dissemination  of  information  to 
the  public,  participation  in  community 
life,  and  a  line  of  conduct  by  uniformed 
personnel  which  will  contribute  to  pub¬ 
lic  understanding  and  appreciation  of 
the  military  service. 

§  104.3  Responsibility  for  public  re¬ 
lations.  (a)  The  fostering  of  proper 
public  relations  is  a  responsibility  of 
command,  extending  through  all  eche¬ 
lons  and  ranks.  All  members  of  the 
Army  are  representatives  of  the  service 
before  the  public  and  share  that  respon¬ 
sibility  in  their  conduct. 

(b)  Commanders  of  all  echelons,  units, 
and  military  installations  are  charged 
with  the  conduct  of  public  relations 
within  their  jurisdiction. 

(c)  The  Signal  Corps  and  the  Army 
Air  Forces  will  maintain  the  official  pic¬ 
torial  files  of  the  War  Department  ap¬ 
propriate  to  their  respective  activities. 

(d)  The  War  Department  Public  Re¬ 
lations  Division  is  the  agency  designated 
to  deal  with  the  public  on  matters  of 
concern  to  the  War  Department  and  the 
Army  as  a  whole.  The  Army  Air  Forces 
is  authorized  to  deal  with  the  public  in 
purely  air  matters  in  accordance  with 
the  broad  over-all  policies  established 
by  the  War  Department.  Subject  to  es¬ 
tablished  policies  and  regulations  gov¬ 
erning  the  security  of  military  informa¬ 
tion  as  promulgated  by  the  Director  of 
Intelligence,  War  Department  General 
Staff,  the  Public  Relations  Division  ini¬ 
tiates  policies  which,  upon  approval,  will 
guide  the  conduct  of  public  relations 
with  lower  echelons  and  in  the  field. 

§  104.4  Public  relations  operations  in 
the  field,  (a)  A  public  relations  officer 
will  be  appointed  to  the  staff  of  each 
post,  camp,  or  station  and  to  the  staffs 
of  regiments,  air  force  groups,  and 
equivalent  units  or  higher  commands. 
Public  relations  officers  of  posts,  camps, 
stations,  and  units  larger  than  regi¬ 
ments  will  have  the  status  of  special  staff 
officers.  Wherever  conditions  permit 
this  should  be  their  principal  duty.  Ap¬ 
pointments  will  be  made  by  unit  and  in¬ 
stallation  commanders. 

(b)  Subject  to  the  supervision  of  the 
commanding  officer,  and  in  consonance 
with  approved  security  policy,  the  duties 
of  a  public  relations  officer  Include  the 
following: 

(1)  Advice  to  the  commanding  officer 
on  public  relations  matters,  particularly 
on  relations  between  the  command  and 
the  nearby  communities,  but  excluding 
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functions  of  representatives  of  the  Civil 
Affairs  Division  and  other  military  Gov¬ 
ernment  agencies. 

(2)  Liaison  with  civilian  groups,  in¬ 
cluding  the  dissemination  of  information 
pertaining  to  the  command  to  local  in¬ 
formation  media. 

(3)  Review,  under  established  policies, 
of  material  for  dissemination  to  the  pub¬ 
lic  and  of  material  for  publication  in  unit 
and  post  newspapers. 

(4)  Reception  of  all  representatives  of 
local  and  national  information  media 
and  assistance  to  them  in  obtaining  de¬ 
sired  material  relating  to  the  command. 

(c)  On  posts  where  two  or  more  mili¬ 
tary  units  or  activities  are  situated,  pub¬ 
lic  relations  responsibility  will  rest  with 
the  senior  permanent  commander  sta¬ 
tioned  there.  All  public  relations  activi¬ 
ties  under  his  jurisdiction  will  be  coor¬ 
dinated  as  he  may  direct. 

(d)  Direct  communication  between 
public  relations  offices  regardless  of  com¬ 
mand  channels  is  authorized  to  expedite 
the  exchange  of  information.  Such  com¬ 
munication,  for  the  purpose  of  coordina¬ 
tion  and  mutual  assistance,  in  no  way 
infringes  upon  the  responsibility  and 
authority  of  commanders. 

§  104.5  War  Department  Public  Rela¬ 
tions  Division,  (a)  The  War  Depart¬ 
ment  Public  Relations  Division  will  initi¬ 
ate  policies  to  govern  the  conduct  of 
public  relations  within  lower  echelons 
and  in  the  field.  All  agencies  dealing 
with  public  relations  and  related  activi¬ 
ties  will  operate  under  the  policies  laid 
down  by  the  War  Department. 

(b)  The  Public  Relations  Division, 
consisting  of  the  Chief,  Public  Relations 
Division,  and  assigned  personnel,  will 
function  under  the  supervision  of  the 
Chief  of  Public  Information,  War  De¬ 
partment.  Policies  initiated  by  the  divi¬ 
sion  will  be  approved  by  the  Chief  of 
Public  Information  prior  to  publication 
as  War  Department  policies. 

(c)  Material  of  general  interest  to  the 
public  emanating  from  the  War  Depart¬ 
ment  will  be  released  through  the  Public 
Relations  Division  unless  other  provision 
is  made  by  the  division. 

(d)  To  accomplish  its  mission  the  Pub¬ 
lic  Relations  Division  must  have  timely 
knowledge  of  War  Department  plans  and 
actions.  To  this  end  each  staff  division, 
service,  and  major  command  will,  as  a 
general  rule,  make  available  all  infor¬ 
mation  desired  by  the  Chief,  Public  Rela¬ 
tions  Division.  When,  in  the  opinion  of 
the  head  of  the  division,  chief  of  service, 
or  major  commander,  information  should 
be  withheld  in  the  national  interest,  deci¬ 
sion  by  higher  authority  will  be  obtained. 
Release  of  information  obtained  from 
any  War  Department  agency  upon  re¬ 
quest  will  be  released  only  after  coordi¬ 
nation  with  originating  agency. 

(e)  Direct  communication  is  author¬ 
ized  between  the  Public  Relations  Divi¬ 
sion  and  commanders  of  posts,  camps, 
stations,  installations,  field  and  oversea 
commands  on  matters  pertaining  to  pub¬ 
lic  relations. 

§  104.6  Public  activities  by  military 
personnel,  (a)  Members  of  the  Army 
of  the  United  States  usually  appear  be¬ 
fore  the  public  in  an  official  or  semioffi¬ 
cial  capacity  and  so  contribute  to  the 
impression  formed  by  the  public.  Con¬ 


sequently,  care  will  be  taken  to  differ¬ 
entiate  between  personal  ideas  and  opin¬ 
ions,  and  official  plans  and  purposes. 
Furthermore,  their  military  status  limits 
the  extent  to  which  members  of  the 
Army  may,  with  propriety,  make  public 
pronouncements  on  political,  diplomatic, 
legislative,  administrative  measures,  and 
on  matters  the  treatment  of  which  tends 
to  prejudice  discipline,  to  involve  supe¬ 
rior  officers  in  controversy,  to  interpret 
official  publications,  or  to  define  military 
procedure. 

(b)  Within  the  bounds  of  security  and 
propriety  the  writing  of  articles,  books, 
and  other  related  material  intended  for 
publication,  and  the  engaging  in  public 
and  private  discussions  on  appropriate 
occasions,  by  officers  and  enlisted  men, 
on  topics  of  military,  professional,  or 
general  interest  concerning  the  Army, 
or  in  the  interest  of  the  national  defense, 
are  authorized  and  desirable. 

(c)  Literary  activities  of  military  per¬ 
sonnel  not  covered  by  (a)  and  (b)  of  this 
section  are  limited  only  by  the  dictates 
of  propriety  and  good  taste.  For  addi¬ 
tional  references  dealing  with  public  ac¬ 
tivities  of  military  personnel  see  AR 
600-10.  CAR  600-700,  10  Jan.  461 

[seal]  H.  B.  Ltwis, 

Brigadier  General, 
Acting  The  Adjutant  General. 

|F.  R.  Doc.  46-17419;  Piled.  Sept.  26,  1946; 

8:50  a.  m.] 


Chapter  VII — Personnel 

Part  701 — ^Recruiting  and  Induction  for 
THE  ARNTT  of  the  UNITED  STATES 

enlistment  and  REENLISTMENTS  IN  THE 
REGULAR  ARltY 

Pending  the  revision  of  Part  701.  per¬ 
taining  to  enlistments  and-reenlistments 
in  the  Regular  Army,  paragraph  10b  (11 
FR  4649)  is  rescinded  and  the  following 
substituted  therefor: 

10.  Periods  of  enlistment.  *  *  * 

b.  In  addition,  any  qualified  and  ac¬ 
ceptable  member  of  the  Army  of  the 
United  States  (includiQg  members  of  the 
Regular  Army,  members  of  the  Enlisted 
Reserve  Corps  on  active  duty,  and  mem¬ 
bers  of  the  National  Guard  of  the  United 
States) ,  currently  serving  on  active  duty, 
is  authorized,  upon  completion  of  at 
least  6  months  in  his  current  term  of 
such  active  service,  to  enlist  for  a  period 
of  1  year  plus  the  period  of  any  reenlist¬ 
ment  furlough  granted  at  the  beginning 
of  such  enlistment,  except  that,  a  mem¬ 
ber  of  the  Regular  Army,  serving  in  an 
enlistment  contracted  on  or  after  1  June 
1945,  will  not  be  discharged  prior  to  the 
expiration  of  such  current  enlistment 
period  for  the  purpose  of  reenlisting  in 
the  Regular  Army.  Enlistments  or  re¬ 
enlistments  contracted  in  accordance 
with  the  provisions  of  this  subparagraph 
must  be  accomplished  on  the  day  follow¬ 
ing  the  date  of  discharge. 

(41  Stat.  765;  10  U.  8.  C.  42)  tWD  Cir 
110,  17  Apr  1946  as  amended  by  Cir  267, 
5  Sep  1946] 

[SEAL]  H.  B.  Lewis. 

Brigadier  General, 
Acting  The  Adjutant  General. 
[F.  R.  Doc.  46-17420;  PUed,  Sept.  2f.  1946; 

8:50  a.  m.] 


TITLE  24-HOUSING  CREDIT 

Chapter  VIII — Office  of  Housing 
Expediter 

[Premium  Payments  Reg.  8,  Arndt.  2| 

Part  805— Premium  Payments  Regula¬ 
tions  Under  Veterans’  Emergency 

Housing  Act  op  1946 

cast  iron  soil  pipe 

Section  805.8  (Premium  Payments 
Regulation  8)  (11  F.  R.  8523,  9674)  is 
amended  as  follows: 

1.  By  inserting  a  paragraph  num¬ 
bered  (c)  (5),  foilowing  paragraph  (c) 
(4),  which  new  paragraph  shall  read  as 
follows: 

§  805.8  Cast  iron  soil  pipe.  •  •  * 

(c)  Establishment  of  quota.  *  *  * 

(5)  (i)  The  quota  for  each  operating 
plant,  as  established  under  paragraph 
(c)  (1)  of  this  section,  shall  be  reduced 
by  the  excess,  if  any,  of  the  total  amount 
of  5"  and  larger  pipe  sizes  produced  by 
such  plant  during  the  month  of  August, 
1946  over  7%  of  its  total  production  dur¬ 
ing  that  month.  Such  reduction  in  quota 
shall  apply  only  with  respect  to  claims 
filed  for  the  months  determined  as  fol¬ 
lows: 

(a) .  For  an  operating  plant  whose 
August  1946  production  of  5"  and  larger 
pipe  sizes  represented  more  than  7%,  but 
less  than  10%,  of  its  total  production  for 
that  month,  the  reduced  quota  for  such 
plant  shall  be  applied  only  with  respect 
to  claims  filed  for  the  month  of  Septem¬ 
ber  1946  and  for  no  other  month. 

(b)  For  an  operating  plant  whose 
August  1946  production  of  5"  and  larger 
pipe  sizes  represented  10%  or  more,  but 
less  than  20%,  of  its  total  production  for 
that  month,  the  reduced  quota  for  such 
plant  shall  be  applied  only  with  respect 
to  claims  filed  for  each  of  the  months  of 
September  and  October  1946  and  for  no 
other  month. 

(c)  For  an  operating  plant  whgse  Au¬ 
gust  1946  production  of  5"  and  larger 
pipe  sizes  represented  20%  or  more  of  its 
total  production  for  that  month,  the  re¬ 
duced  quota  for  such  plant  shall  be  ap¬ 
plied  only  with  respect  to  claims  filed 
for  each  of  the  months  of  September, 
October  and  November  1946  and  for  no 
other  month. 

(ii)  In  the  case  of  any  producer  with 
two  or  more  plants,  none  of  the  plants 
of  such  producer  will  be  eligible  for  the 
reduction  in  quota  provided  for  in  this 
subparagraph  (c)  (5)  unless  the  total 
combined  production  in  all  the  plants  of 
such  producer  of  5”  and  larger  pipe  sizes 
during  the  month  of  August,  1946  ex¬ 
ceeded  7%  of  the  total  combined  produc¬ 
tion  in  all  such  plants  during  that 
month. 

2.  This  amendment  is  effective  as  of 
September  1.  1946. 

3.  Issued  this  27th  day  of  September 
1946.* 

Wilson  W.  Wyatt, 
Housing  Expediter. 

[F.  R.  Doc.  46-17459;  Filed,  Sept.  26,  1946; 

8:45  a.  m.] 
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TITLE  17— COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  II — Securities  and  Exchange 
Commission 

Part  211 — Interpretative  Releases  Re¬ 
lating  TO  Accounting  Matters  (Ac- 
couNTiNc  Series  Releases)* 

Sec. 

211.0  Treatment  of  Federal  Income  and  ex¬ 
cess  profits  taxes  and  surtax  on 
undistributed  profits. 

211.1  Treatment  of  losses  resulting  from 

revaluation  of  assets. 

211.2  Independence  of  accountants — rela¬ 

tionship  to  registrant. 

211.3  Treatment  of  Investments  in  subsid¬ 

iaries  in  consolidated  statements. 

211.4  Administrative  policy  on  financial 

statements. 

211.5  Treatment  of  dividends  on  corpora¬ 

tion’s  own  capital  stock  held  in 
sinking-fund. 

211.6  Treatment  of  excess  of  proceeds  from 

sale  of  treasury  stock  over  cost 
thereof. 

211.7  Commonly  cited  deficiencies  in  finan¬ 

cial  statements  fileu  under  the 
Securities  Act  of  1033  and  the 
'  Securities  Exchange  Act  of  1034. 

211.8  Creation  by  promotional  companies 

of  surplus  by  appraisal. 

211.0  Presentation  of  stock  having  prefer¬ 
ences  on  Involuntary  liquidation  in 
excess  of  par  or  stated  value. 

211.10  Treatment  of  unamortized  bond  dis¬ 

count  and  expense  applicable  to 
bonds  retired  prior  to  maturity 
with  proceeds  from  sale  of  capital 
stock. 

211.11  Consolidation  of  Foreign  Subsidiaries 

of  Domestic  Corporations. 

211.12  Adoption  of  Regulation  S-X  (17  CFR,* 

Part  210);  Amendments  to  Form 
15  and  Form  17. 

211.13  Form  of  accountants*  certificate. 

211.15  Description  of  surplus  accruing  sub¬ 

sequent  to  effective  date  of  quasi¬ 
reorganization. 

211.16  Disclosure  of  charge  of  deficit  to  capi¬ 

tal  surplus  without  approval  of 
stockholders. 

211.17  Use  of  natural  business  year  as  basis 

for  corporate  reporting. 

211.19  In  the  Matter  of  McKesson  &  Rob¬ 
bins.  Inc.;  summary  of  findings 
'and  conclusions. 

211.21  Amendment  of  Rules  2-02  and  3-07  of 

Regulation  S-X  (17  CFR,  210.2- 
02,  210.3-07). 

211.22  Independence  of  Accountants-In- 

demnlfication  by  Registrant. 

211.23  Treatment  of  Federal  Income  and 

■'•'cess  *>rofits  Taxes. 

211.25  Procedure  in  Quasi-Reorganization. 


‘  The  Interpretative  opinions  included 
herein  are  opinions  issued  in  the  past  for  the 
guidance  of  the  public  by  memberc  of  the 
Commission’s  staff  (or  in  a  few  instances  by 
the  Commission)  and  heretofore  made  pub¬ 
lic  pursuant  to  Commission  authorization. 
The  opinions  are  to  be  read  as  of  the  date 
of  original  publication  and  in  the  context  of 
the  rules,  statutes  and  circumstances  then 
existing.  However,  opinions  or  portions  of 
opinions  which  are  clearly  obsolete  have  been 
omitted.  While  it  is  not  clear  that  publica¬ 
tion  of  interpretative  opinions  of  this  kind  in 
the  Federal  Register  is  required,  it  is  be¬ 
lieved  that  such  publication  may  be  helpful 
to  the  public  and  that  It  falls  within  the 
spirit  of  the  Administrative  Procedur/  Act. 
Where  rules  referring  to  an  opinion  have  been 
renumbered  since  the  issuance  of  the  opinion, 
the  new  designations  are  indicated  in 
brackets. 


Sec. 

211.26  Interpretation  of  Rule  5-02  of  Regu¬ 
lation  S-X  (17  CFR,  210.6-02)  re¬ 
garding  the  omission  of  an  analysis 
of  registrant’s  surplus  accounts. 
211.30  Auditing  of  Inventories  under  War¬ 
time  Conditions. 

211.32  Accountants’  certificates — Applica¬ 
tion  of  Rules  2-02,  3-07,  4-02,  and 

4- 04  of  Regulation  S-X  (17  CFR, 
210.2-02,  210.3-07,  210.4-02,  210.4- 
04)  regarding  requirements  as  to 
disclosiue  by  Independent  public 
accountants  of  the  principle  fol¬ 
lowed  in  Including  or  excluding 
subsidiaries  in  consolidated  state¬ 
ment. 

211.35  Disclosure  to  be  given  to  certain  types 

of  provisions  and  conditions  that 
limit  the  availability  of  surplus  for 
dividend  purposes.  * 

211.36  Treatment  by  an  investment  com¬ 

pany  of  Interest  collected  on  de¬ 
faulted  bonds  applicable  to  a  pe¬ 
riod  prior  to  the  date  on  which 
such  bonds  and  defaulted  Interest 
were  purchased. 

211.37  Amendment  of  Rule  2-01  of  Regula¬ 

tion  S-X  (17  CFR,  210.2-01);  qual¬ 
ifications  of  accountants  certifying 
to  financial  statements  required  to 
be  filed  with  the  Commission.  Su¬ 
perseded  by  Release  No.  44  (17 
CFR.  211.44). 

211.38  Treatment  in  financial  statements 

of  post-war  refunds  of  Federal 
excess  profits  taxes. 

211.41  Conditions  under  which  companies 

reporting  on  Forms  10-K  and 
N-30A-1 '  may  file  copies  of  their 
regular  annual  reports  to  stock¬ 
holders  in  place  of  certain  of  the 
financial  statements  required  to  be 
filed  by  such  forms. 

211.42  Disclosure  to  be  made  in  financial 

statements  with  respect  to  re¬ 
serves  established  to  provide  for 
possible  losses  and  other  cos- 
tingencles  arising  out  of  existing 
war  conditions. 

211.44  Amendments  to  Rule  2-01  of  Regu¬ 

lation  S-X  (17  CFR.  210.2-01)  re¬ 
garding  qualifications  of  account¬ 
ants  certifying  to  financial  state¬ 
ments  required  to  be  filed  with 
the  Commission. 

211.45  Treatment  of  premiums  paid  upon 

the  redemption  of  preferred 
stock. 

211.47  Independence  of  certifying  account¬ 
ants — Summary  of  past  releases  of 
the  Commission  and  a  compilation 
of  hitherto  unpublished  cases  or 
Inquiries  arising  under  several  of 
the  Acts  administered  by  the  Com¬ 
mission. 

211.50  The  propriety  of  writing  down  good¬ 
will  by  means  of  charges  to  capi¬ 
tal  surplus. 

211.61  Disposition  of  Rule  II  (e)  proceed¬ 
ings  against  certifying  accountant 
failing  to  observe  appropriate 
audit  requirements  as  to  financial 
statements  of  broker-dealer  under 
Rule  X-17A-5  (17  CFR,  240.17a-5). 

211.52  Presentation  in  financial  statements 

of  Federal  Income  and  excess 
profits  taxes  In  cases  where  a  com¬ 
pany  for  which  individual  state¬ 
ments  are  filed  pays  its  tax  as  a 
member  of  a  consolidated  group  of 
companies. 

211.53  Statement  of  the  Commission’s  opin¬ 

ion  regarding  “Charges  in  Lieu  of 
Income  Taxes”  and  “Provisions  for 
Income  ’Taxes”  In  the  Profit  and 
Loss  Statement. 

211.54  Statement  upon  adoption  of  Amend¬ 

ment  of  Rule  5-03  of  Regulation 

5- X  (17  CFR,  210.5-03). 


Sec. 

211.55  Proposed  revision  of  Article  6  of 
Regulations  S-X  (17  CFR,  Part 
210). 

§  211.0  Treatment  of  Federal  income 
and  excess  profits  taxes  and  surtax  on 
undistributed  profits.  Recently  you  re¬ 
quested  my  *  opinion  with  respect  to  the 
treatment  of  Federal  income  and  excess 
profits  taxes  and  surtax  on  undistributed 
profits  in  financial  data  included  in  reg¬ 
istration  statements  filed  with  this  Com¬ 
mission. 

In  my  opinion,  provision  should  be 
made  in  the  profit  and  loss  or  income 
statement  for  each  of  these  taxes, 
whether  the  period  covered  by  such 
statements  is  a  full  year  or  only  a  part 
thereof.  If  such  provision  is  based,  of 
necessity,  substantially  on  factors  the 
certainty  of  which  is  in  doubt,  this  fact 
should  be  indicated  and  footnotes  should 
be  appended  to  the  financial  statements 
explaining  such  qualification. 

It  may,  however,  be  impracticable,  if 
npt  impossible,  because  of  uncertainty 
with  respect  to  the  registrant’s  dividend 
policy  or  the  status  of  contract  provisions 
restricting  dividend  payments,  to  deter¬ 
mine  or  accurately  estimate  the  liability 
for  surtax  on  undistributed  profits.  In 
this  event,  no  provision  for  this  tax  need 
be  made  but  the  omission  thereof  should 
be  explained  by  footnote  to  the  financial 
statements  indicating  therein  the  ap¬ 
proximate  maximum  amount  involved. 

The  surtax  on  undistributed  profits 
should  be  shown  in  the  profit  and  loss  or 
income  statement  separately  from  other 
Federal  income  taxes  and  if  no  such  tax 
is  incurred  by  the  company,  that  fact 
should  be  indicated.  (Securities  Act  Re¬ 
lease  No.  1210,  January  6, 19371 

§  211.1  Treatment  of  losses  resulting 
from  revaluation  of  assets.  The  question 
under  discussion  concerns  the  propriety 
of  a  charge  (representing  a  reduction 
from  net  cost  values  of  plant  and  equip-  , 
ment  to  a  valuation  established  by  the 
executive  officers  of  your  company)  to 
capital  surplus  instead  of  to  earned  sur¬ 
plus.  The  capital  surplus  to  which  this 
charge  Was  made  was  created  pursuant 
to  resolutions  of  the  stockholders  and 
directors  providing  for  the  reduction  of 
the  par  value  of  the  issued  and  outstand¬ 
ing  common  stock  for  the  specific  pur¬ 
pose  of  taking  care  of  this  revaluation 
of  plant  and  equipment. 

It  is  my  *  understanding  that  the  plant 
and  equipment  were  originally  built  for, 
and  have  until  a  few  years  ago  been 
operated  in,  the  manufacture  of  a  class 
of  goods  the  production  of  which  has  been 
discontinued.  Under  these  conditions, 
some  of  the  buildings  and  equipment 
became  useless  or  obsolete,  several  of  the 
buildings  having  been  razed  prior  to  the 
write-off  and  others  subsequently.  Other 
portions  of  the  plant  were  of  unduly  large 
capacity  for  planned  future  require¬ 
ments.  The  write-downs  in  question 
were  made  in  accordance  with  the  in¬ 
structions  of  the  directors  and  stock¬ 
holders  as  stated  in  their  respective  reso¬ 
lutions;  namely,  “to  the  degree  consid¬ 
ered  proportionate  to  the  condition  of 
each  such  asset  with  respect  to  the  state 
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of  being  partially  or  wholly  obsolete,  of 
over-capacity,  of  lessened  utility  value, 
of  too  high  book  value  in  comparison  with 
replacement  cost,  or  unduly  costly  in 
operation.” 

To  my  mind,  the  revaluation  of  the 
assets  involved  was  simply  a  recognition 
by  the  company,  as  of  the  date  of  the 
write-down,  of  an  accumulation  of  de¬ 
preciation  in  values  incidental  to  the 
risks  involved  in  the  ordinary  operation 
of  its  business.  This  depreciation  did  not 
occur  as  of  a  given  date;  it  took  place 
gradually  over  a  period  of  years  coinci¬ 
dent  with  the  evolution  of  the  industry. 
Thus  it  was  an  element  of  production 
costs  applicable  to  an  Indefinite  period 
prior  to  the  write-down  and  as  such 
would  have  been  charged  against  income 
had  it  been  discerned  and  provided  for 
currently. 

It  is  my  conviction  that  capital  surplus 
should  under  no  circumstances  be  used  to 
write  off  losses  which,  if  currently  recog¬ 
nized,  would  have  been  chargeable 
against  income.  In  case  a  deficit  is 
thereby  created,  I  see  no  objection  to 
writing  off  such  a  deficit  against  capital 
surplus,  provided  appropriate  stockholder 
approval  has  been  obtained.  In  this 
event,  subsequent  statements  of  earned 
surplus  should  designate  the  point  of 
time  from  which  the  new  surplus  dates. 

Accordingly,  In  my  opinion,  the  charge 
here  in  question  should  have  been  made 
against  earned  surplus.  In  view  of  the 
stockholder  action  that  has  been  taken,  I 
see  no  objection  to  the  deficit  in  earned 
surplus  resulting  from  this  write-off 
being  eliminated  by  a  charge  to  the  capi¬ 
tal  surplus  created  by  the  restatement  of 
capital  stock.  [Accounting  Series  Re¬ 
lease  No.  1,  April  1,  1937] 

§  211.2  Independence  of  accountants; 
relationship  to  registrant.  The  Securi¬ 
ties  and  Exchange  Commission  from  time 
to  time  has  been  called  upon  to  deter¬ 
mine  whether,  in  a  particular  case,  the 
relationship  existing  between  a  registrant 
and  an  accountant  was  of  such  a  nature 
as  to  prevent  him  from  being  considered 
independent  for  the  purpose  of  certifying 
financial  statements  to  be  filed  in  con¬ 
nection  with  the  registration  of  securi¬ 
ties  under  the  Securities  Act  of  1933  and 
the  Securities  Exchange  Act  of  1934. 

In  response  to  such  requests,  the  Com¬ 
mission  has  taken  the  position  that  an 
accountant  cannot  be  deemed  to  be  In¬ 
dependent  if  he  is,  or  has  been  during 
the  period  under  review,  an  officer  or 
director  of  the  registrant  or  if  he  holds 
an  interest  in  the  registrant  that  is  sig¬ 
nificant  with  respect  to  its  total  capital 
or  his  own  personal  fortune. 

In  a  recent  case  involving  a  firm  of 
public  accountants,  one  member  of 
which  owned  stock  in  a  corporation  con¬ 
templating  registration,  the  Commission 
refused  to  hold  that  the  firm  could  be 
considered  independent  for  the  purpose 
of  certifying  the  financial  statements  of 
such  corporation  and  based  its  refusal 
upon  the  fact  that  the  value  of  such 
holdings  was  substantial  and  constituted 
more  than  1  percent  of  the  partner’s 
personal  fortune.  [Accounting  Series 
Release  No.  2,  May  6,  19371 

I  211.3  Treatment  of  investments  in 
subsidiaries  in  consolidated  statements. 


You  have . requested  my’  opinion  con¬ 
cerning  the  propriety  of  the  practice 
whereby  the  subject  company,  in  con¬ 
solidating  its  accounts  with  those  of  its 
subsidiaries,  eliminated  from  its  invest¬ 
ment  account  only  the  par  or  stated 
value  of  the  stocks  of  subsidiaries. 

It  is  my  understanding  that; 

(a)  The  aggregate  cost  of  these  in¬ 
vestments  to  the  parent  company  was 
in  excess  of  its  proportionate  interest 
in  the  equities  in  the  net  assets  of  the 
subsidiaries  as  shown  on  the  books  of 
the  latter. 

(b)  The  parent’s  equities  in  the  sur¬ 
pluses  of  the  subsidiaries  at  the  dates 
their  stocks  were  acquired  by  the  par¬ 
ent  were  included  as  part  of  consoli¬ 
dated  surplus. 

(c)  The  amount  of  the  parent’s  in¬ 
vestment  account  not  eliminated  was 
shown  as  an  asset  on  the  consolidated 
balance  sheet,  designated  “ekcess  of  cost 
over  par  or  stated  value  of  the  securities 
of  subsidiaries  eliminated  in  consoli¬ 
dation.” 

The  acquisition  by  one  company  of 
the  controlling  stock  interest  in  another 
constitutes,  in  effect,  the  acquisition  of 
the  assets  of  the  acquired  company  sub¬ 
ject  to  its  liabilities  and  the  interests  of 
minority  stockholders.  The  values  of 
such  assets,  after  deducting  the  liabili¬ 
ties  and  minority  interests,  constitute 
the  equity  of  the  parent  in  the  sub¬ 
sidiary  and  the  book  value  of  such  equity 
is  equal  to  the  par  or  stated  value  of 
the  stock  (s)  owned  by  the  acquiring 
company  plus  the  portion  of  the  sur¬ 
plus  (es)  of  the  subsidiary  applicable 
thereto. 

The  purpose  of  a  consolidated  balance 
sheet  is  to  reflect  the  financial  condition 
of  a  parent  company  and  its  subsidiaries 
as  if  they  were  a  single  organization. 
Thus,  in  such  a  balance  sheet,  the  par¬ 
ent  company’s  equities  in  net  assets  of 
subsidiaries  are  substitued  for  its  invest¬ 
ments  therein.  This  substitution  is  ef¬ 
fected  by  eliminating  from  the  par¬ 
ent  company’s  investment  account  an 
amount  equal  to  the  par  or  stated  value 
of  the  subsidiaries’  stocks  owned  by  the 
parent  and  its  proportionate  share  of 
their  surpluses  at  acquisition.  Any  part 
of  the  parent’s  investment  account  re¬ 
maining  (representing  the  excess  cost 
thereof  over  the  equities  in  the  net  assets 
represented  thereby)  may  properly  be 
retained  among  the  consolidated  assets. 

The  foregoing  consolidation  procedure, 
which,  in  my  ’  opinion,  conforms  to 
sound  end  generally  accepted  account¬ 
ing  practice,  has  not  been  followed  by 
the  subject  company.  Instead,  by  elim¬ 
inating  only  an  amount  equal  to  the  par 
or  stated  value  of  the  subsidiaries’  stocks 
from  the  parent  company’s  investment 
account,  consolidated  assets  and  surplus 
are  overstated  In  an  amount  equal  to  the 
parent’s  proportionate  share  of  the  sur¬ 
pluses  of  the  subsidiaries  as  at  the  re¬ 
spective  dates  of  the  acquisition  of  their 
stocks.  [Accounting  Series  Release  No. 
3,  September  13,  1937] 

§  211.4  Administrative  policy  on  finan¬ 
cial  statements.  In  cases  where  financial 
statements  filed  with  this  Commission 
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pursuant  to  its  rules  and  regulations  un¬ 
der  the  Securities  Act  of  1933  or  the 
Securities  Exchange  Act  of  1934  are  pre¬ 
pared  In  accordance  with  accounting 
principles  for  which  there  is  no  substan¬ 
tial  authoritative  support,  such  financial 
statements  will  be  presumed  to  be  mis¬ 
leading  or  inaccurate  iespite  disclosures 
contained  in  the  certificate  of  the  ac¬ 
countant  or  in  footnotes  to  the  state¬ 
ments  provided  the  matters  involved  are 
material.  In  cases  where  there  is  a  dif¬ 
ference  of  opinion  between  the  Commis¬ 
sion  and  the  registrant  as  to  the  proper 
principles  of  accounting  to  be  followed, 
disclosure  will  be  accepted  in  lieu  of  cor¬ 
rection  of  the  financial  statements  them¬ 
selves  only  if  the  points  involved  are  such 
that  there  Is  substantial  authoritative 
support  for  the  practices  followed  by  the 
registrant  and  the  position  of  the  Com¬ 
mission  has  not  previously  been  ex¬ 
pressed  in  rules,  regulations,  or  other 
official  releases  of  the  Commission,  in¬ 
cluding  the  published  opinions  of  its 
chief  accountant.  [Account  Series  Re¬ 
lease  No.  4,  April  25,  1938] 

§  211.5  Treatment  of  dividends  on 
corporation’s  own  capital  stock  held  in 
sinking-fund.  You  have  asked  whether 
It  is  proper  for  a  corporation  to  treat  as 
Income  dividends  applicable  to  shares  of 
its  own  stock  held  in  a  sinking-fund. 

In  my’  opinion  dividends  on  a  cor¬ 
poration’s  own  stock  held  In  its  treasury 
or  in  sinking  or  other  special  funds 
should  not  be  included  in  Income.  The 
treatment  of  such  dividends  as  income 
results  in  an  inflated  showing  of  earnings 
inasmuch  as  the  earnings  from  which 
dividends  are  paid  have  already  been 
included  in  income  or  surplus  either  dur¬ 
ing  the  current  or  prior  accounting 
periods. 

When  a  corporation’s  own  stock  is  held 
in  a  sinking  or  other  special  fund,  the 
requirements  in  respect  of  which  are 
such  that  earnings  accruing  to  the  se¬ 
curities  held  therein  must  be  added  to 
the  fund,  dividends  applicable  to  the  cor¬ 
poration’s  own  stock  so  held  should,  nev¬ 
ertheless,  not  be  treated  as  Income. 
[Accounting  Series  Release  No.  5,  May 
10.  1938] 

§  211.6  Treatment  of  excess  of  pro¬ 
ceeds  from  sale  of  treasury  stock  over 
cost  thereof.  Question. has  been  raised 
with  respect  to  the  proper  treatment  of 
an  item  of  $488,211.83  representing  “ex¬ 
cess  of  proceeds  from  sale  of  12,200  re¬ 
acquired  shares  of  the  company’s  capital 
stock  over  the  cost  thereof.”  These 
shares  represent  part  of  41,400  shares  of 
the  capital  stock  of  the  registrant,  a 
manufacturing  company,  reacquired  by 
it  prior  to  the  year  1934  “for  the  pur¬ 
pose  of  resale  when  market  conditions 
improved.” 

Under  the  laws  of  most  states  there 
are  certain  legal  restraints  upon  the  Is¬ 
suance  of  new  shares  that  do  not  apply 
to  the  sale  of  treasury  shares.  However, 
from  an  accounting  standpoint,  there 
appears  to  be  no  significant  difference 
in  the  final  effect  upon  the  company  be¬ 
tween  (1)  the  reacquisition  and  resale 
of  a  company’s  own  common  stock  and 
(2)  the  reacquisition  and  retirement  of 
such  stock  together  with  the  subsequent 
Issuance  of  stock  of  the  same  class. 
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It  is  recognized  that  when  capital  stock 
is  reacquired  and  retired  any  surplus 
arising  therefrom  is  capital  and  should 
be  accounted  for  as  such  and  that  the 
full  proceeds  of  any  subsequent  issue 
should  also  be  treated  as  capital.  Trans¬ 
actions  of  this  nature  do  not  result  in 
corporate  profits  or  in  earned  surplus. 
There  would  seem  to  be  no  logical  rea¬ 
son  why  surplus  arising  from  the  reac¬ 
quisition  of  the  company’s  capital  stock 
and  its  subsequent  resale  should  not  also 
be  treated  as  capitalr- 
In  my  *  opinion  the  $488,211.83  excess 
of  proceeds  from  the  sale  of  12,200  re¬ 
acquired  shares  of  this  registrant’s  capi¬ 
tal  stock  over  the  cost  thereof  should  be 
treated  as  capital  stock  or  capital  sur¬ 
plus  as  the  circumstances  require.  [Ac¬ 
counting  Series  Release  No.  6,  May  10, 
1938]  , 

§  211.7  Commonly  cited  deficiencies  in 
financial  statements  filed  under  the  Se~ 
curities  Act  of  1933  and  the  Securities 
Exchange  Act  of  1934.  As  an  aid  to  reg¬ 
istrants  and  their  accountants  in  the 
preparation  of  financial  statements  to 
be  filed  with  this  Commission  pursuant 
to  the  Securities  Act  of  1933  and  the 
Securities  Exchange  Act  of  1934  there  is 
submitted  herewith  a  list  of  the  more 
common  deficiencies  which  it  has  been 
found  necessary  to  cite  in  connection 
with  financial  data  included  in  registra¬ 
tion  statements  filed  with  this  Commis¬ 
sion. 

It  will  be  noted  that  many  of  the  de¬ 
ficiencies  citeS  do  not  involve  any  im¬ 
portant  problem  in  accounting  and  that 
some  involve  simply  the  failure  to  follow 
the  express  regulations  and  instructions 
of  the  Commission. 

It  is  thought  that  if  particular  atten¬ 
tion  is  given  to  the  items  comprising  this 
list  and  to  the  instructions  pertaining 
thereto,  contained  in  the  Commission’s 
forms  and  regulations,  considerable  in¬ 
convenience  and  expense  to  registrants 
will  be  avoided  and  the  work  of  the 
Commission’s  staff  in  reviewing  the 
statements  filed  will  be  greatly  facili¬ 
tated.* 

(a)  Accountants’  certificates.  (1)  Ac¬ 
countant’s  opinion  in  respect  of  (1)  the 
financial  statements  of,  and  (2)  the  ac¬ 
counting  principles  and  procedures  fol¬ 
lowed  by  the  registrant,  not  clearly 
stated. 

(2)  Use  of  equivocal  phrases  such  as 
“subject  to  the  foregoing,’’  “subject  to 
the  above  comments,”  “subject  to  com¬ 
ments  and  explanations  in  exhibits,” 
“subject  to  the  accompanying  com¬ 
ments,”  etc. 

(3)  A  reasonably  comprehensive 
statement  as  to  scope  of  the  audit  made 
not  included  in  the  certificate. 

(4)  Adequate  audit  not  made  by  cer¬ 
tifying  accountant.  In  this  connection 
attention  is  directed  to  the  regulation 
that  accountants  shall  not  omit  “any 
procedure  which  independent  public  ac¬ 
countants  would  ordinarily  employ  in 
the  course  of  a  regular  annual  audit.” 

(5)  Failure  to  certify  all  financial 
statements  required  to  be  submitted. 


*  Chief  Accountant. 

-  Letter  from  Chief  Accountant,  to  ac¬ 
countants  practicing  before  the  Seciurlties 
and  E^xchange  Commission. 


e.  g.,  failure  to  certify  profit  and  loss 
statement  as  well  as  balance  sheet,  and 
failure  to  certify  statements  of  regis¬ 
trant  as  well  as  statements  of  registrant 
and  subsidiaries  consolidated. 

(6)  Financial  statements  and  sup¬ 
porting  schedules  covered  by  the  certifi¬ 
cate  not  clearly  identified. 

(7)  Certifsdng  that  the  accounting 
principles  followed  by  the  registrant  are 
in  accordance  with  the  system  of  ac¬ 
counts  prescribed  by  a  State  regulatory 
body,  or  in  a  particular  industry,  but 
without  indicating  whether  the  practice 
of  the  registrant  is  in  accordance  with 
generally  accepted  accounting  principles 
and  procedures. 

(8)  Effect  upon  the  financial  state¬ 
ments  of  substantial  changes  in  ac¬ 
counting  policies  of  the  registrant  not 
commented  upon  and  explained  by  the 
certifying  accountants. 

(9)  Effect  upon  the  financial  state¬ 
ments  of  the  registrant’s  failure  to  fol¬ 
low  generally  accepted  accoimting  prin¬ 
ciples  and  procedures  not  commented 
upon  and  explained  by  the  certifying 
accountants. 

(10)  Disclaimer  of  responsibility  on 
the  part  of  the  certifying  accountants 
with  *espect  to  matters  clearly  within 
their  province. 

(11)  Reservations  on  the  part  of  the 
certifying  accountants  with  respect  to 
matters  not  within  their  province  which 
might  indicate  that  apparently  the  ac¬ 
countants  were  not  satisfied  that  such 
matters  as  legal  titles,  outstanding  lia¬ 
bilities,  etc.,  were  properly  reflected  in 
the  financial  statements. 

(12)  Certificate  undated,  or  not  man¬ 
ually  signed. 

(b)  Consolidated  financial  state¬ 
ments — (1)  Balance  sheets,  (i)  Failure 
to  include  footnote  indicating  the  method 
followed  in  dealing  with  the  difference 
between  the  investment  in  subsidiaries, 
as  shown  in  the  parent’s  books,  and  the 
parent’s  equity  in  net  assets  of  the  sub¬ 
sidiaries,  as  shown  in  the  books  of  the 
latter  and  to  state  the  amount  of  such 
difference. 

(ii)  Amount  of  the  minority  interest 
in  the  capital  and  in  the  surplus  of  the 
subsidiaries  consolidated  not  stated  sepa¬ 
rately  in  the  consolidated  balance  sheet. 

(iii)  Failure  to  state,  as  required,  the 
principle  adopted  in  determining  the  in¬ 
clusion  and  exclusion  of  subsidiaries  in 
each  consolidated  balance  sheet. 

(iv)  Improper  treatment,  in  consoli¬ 
dation.  of  surpluses  of  subsidiary  com¬ 
panies  existing  at  date  of  acquisition  by 
parent  company.  (See  Accounting  Series 
Release  No.  3)  (17  CFR,  211.3) 

(2)  Profit  and  loss  statements,  (i) 
Preparation  of  consolidated  profit  and 
loss  statement  on  a  different  basis  thaii 
the  consolidated  balance  sheet,  e.  g.,  in¬ 
clusion  in  the  consolidated  profit  and  loss 
statement  income  and  expenses  of  sub¬ 
sidiaries  whose  assets  and  liabilities  are 
not  refiected  in  the  consolidated  balance 
sheet  but  for  which  separate  balance 
sheets  are  submitted. 

(li)  Failure  to  eliminate  intercompany 
items,  or  to  explain  satisfactorily  the  rea¬ 
sons  for  not  eliminating  such  items. 

(c)  Balance  sheet — (1)  Assets,  (i) 
Failure  to  state  total  of  current  assets 
and  to  designate  the  total. 


(ii)  Inclusion  among  current  assets  of 
assets  not  realizable  within  1  year,  ex¬ 
cepting  where  recognized  trade  practices, 
which  are  stated,  permit  otherwise. 

(iii)  Classification,  in  the  parent  com¬ 
pany’s  balance  sheet,  of  receivables  from 
subsidiaries  as  current  assets,  in  cases 
where  the  subsidiaries  classify  their  ob¬ 
ligations  to  the  parent  company  as  non- 
current. 

(iv)  Failure  to  indicate,  where  re¬ 
quired,  assets  hypothecated  or  pledged. 

(v)  Failure  to  disclose,  with  adequate 
explanation,  assets  held  conditionally. 

(vi)  Classification  as  marketable  secu¬ 
rities,  securities  not  having  a  ready  mar¬ 
ket. 

(vii)  Failure  to  state,  where  required, 
the  basis  of  determining  the  balance 
sheet  amounts  of  investment  or  market¬ 
able  securities.  In  this  connection  the 
term  “book  value”  is  unacceptable. 

(\iii)  Failure  to  state  parenthetically 
the  aggregate  quoted  value  of  investment 
and  marketable  securities  when  not 
shown  on  basis  of  current  market. 

(ix)  Failure  to  reduce  the  carrying 
value  of  investments  in  subsidiaries  to 
the  extent  of  ^any  dividends  received 
thereon  out  of  surplus  of  such  sibsidiaries 
existing  at  date  of  acquisition. 

(x)  Inclusion  in  trade  accounts  receiv¬ 
able  of  accounts  not  properly  within  such 
category. 

(xi)  Failure  to  state  separately  in  the 
balance  sheet,  or  in  a  schedule  therein 
referred  to,  major  classes  of  inventory 
such  as  (a)  raw  materials;  (b)  work  in 
process;  (c)  finished  goods;  and  (d)  sup¬ 
plies,  or  to  use  any  other  classification 
reasonably  informative. 

(xii)  Basis  of  determining  the 
amounts  of  the  inventories  as  shown  in 
the  balance  sheet  not  stated. 

(xiii)  Reserve  for  depreciation  on  ap- 
predated  value  of  fixed  assets  not  pro¬ 
vided. 

(xiv)  Inclusion  in  carrying  values  of 
fixed  assets,  expenditures  not  properly 
includible  therein,  such  as  discount  or 
commissions  or  capital  stock  and  promo¬ 
tion  expenses. 

(XV)  Method  used  in  amortizing  debt 
discount  and  expense  not  stated. 

(xvi)  Failure  to  explain  what  provi¬ 
sions  have  been  made  for  writing  off  dis¬ 
counts  and  commissions  on  capital  stock. 

(xvii)  Where  treasury  stock  is  carried 
as  an  asset,  failure  to  state  reasons  for 
such  practice. 

(xviii)  Failure  to  state  separately  the 
amount  of  reacquired  long-term  debt  of 
the  registrant. 

(xix)  Absence  of  a  reserve  for  doubt¬ 
ful  accounts  not  explained. 

(d)  Liabilities.  (1)  Failure  to  state 
total  of  current  liabilities  and  to  desig¬ 
nate  the  total. 

(2)  Inclusion,  with  general  reserves, 
of  accruals  for  taxes  which  are  actual 
liabilities. 

(3)  Failure  to  state  separately  by 
years,  where  required,  the  total  amounts 
of  the  respective  maturities  of  long-term 
debt. 

(4)  Accounts  and  notes  payable,  and 
accruals,  not  segregated  as  required. 

(5)  Deferred  income  not  set  out  sep¬ 
arately. 

(6)  Failure  to  disclose,  with  full  par¬ 
ticulars,  all  contingent  liabilities. 
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Ce)  Capital  stock.  (1)  Aggregate 
capital  stock  liability  of  each  class  of 
stock  not  stated  separately. 

(2)  Failure  to  show  the  number  of 
shares  authorized,  in  treasury,  and  out¬ 
standing. 

(3)  Assigned  or  stated  value  of  no  par 
value  stock  not  indicated. 

(f)  Surplus.  (1)  Failure  to  show  in 
balance  sheet  the  division  of  surplus  into 
various  classes,  in  cases  where  registrant 
has  differentiated  in  its  accounting  for 
surplus. 

(2)  Use  of  capital  surplus  to  absorb 
write-down  in  plant  and  equipment 
which  should  have  been  charged  to 
earned  surplus.  (See  Accounting  Series 
Release  No.  1  (17  CFR.  211.1) ) 

(3)  Failure  to  date  earned  surplus  ac¬ 
count  after  deficit  has  been  eliminated 
with  stockholders’  approval)  by  a 
charge  to  capital  surplus. 

(4)  Failure  to  state  amount  of  surplus 
restricted  (a)  because  of  acquisition  of 
company’s  own  stock  and  (b)  to  the  ex¬ 
tent  of  the  difference  between  par,  as¬ 
signed  or  stated  value  of  preferred  stock 
and  the  liquidating  value  of  such  stock. 

(5)  Deficit  not  clearly  designated  in 
the  balance  sheet. 

(6)  Treatment  of  surplus  of  subsidiary 
at  date  of  acquisition  as  earned  surplus. 

(g)  Profit  and  loss  statement.  (1) 
Charges  xhade  to  surplus  rather  than 
profit  and  loss  for  expenses  or  losses 
properly  attributable  to  current  opera¬ 
tions. 

(2)  Crediting  profit  and  loss  rather 
than  surplus  for  sale  of  assets  previously 
written  off  by  a  charge  to  surplus. 

(3)  When  opening  and  closing  inven¬ 
tories  are  used  in  determining  cost  of 
goods  sold,  failure  to  state  basis  of  de¬ 
termining  the  amount  of  such  inven¬ 
tories, 

(4)  Where  no  depletion  or  deprecia¬ 
tion  has  been  provided,  failure  to  indicate 
that  fact  and  the  effect  upon  current  op¬ 
erations  in  the  profit  and  loss  statement. 

(5)  Failure  to  state  basis  of  conver¬ 
sion  of  all  items  in  foreign  currencies, 
and  the  amount  and  disposition  of  result¬ 
ing  unrealized  profit  and  loss  when  sig¬ 
nificant. 

•  (6)  Gross  sales  net  of  discounts,  re¬ 
turns,  and  allowances  not  shown  in  profit 
and  loss  statement. 

(7)  Failure  to  state  separately,  as  re¬ 
quired  by  instructions,  gross  sales  and 
operating  revenues  when  the  lesser 
amount  is  more  than  10  percent  of  the 
sum  of  the  two  items. 

(8)  Selling,  general,  and  administra¬ 
tive  expenses  not  segregated  in  profit 
and  loss  statement, 

(9)  Failure  to  explain  in  footnote  to 
profit  and  loss  statement,  effect  of  change 
in  significant  accounting  principle  or 
practice. 

(10)  Failure  to  show  separately  from 
other  taxes  surtax  on  undistributed  prof¬ 
it  or  failure  to  state  expressly  that  no 
liability  existed  for  such  tax.  (See  Se¬ 
curities  Act  of  1935  Release  No.  1210.) 

(11)  Principle  followed  in  determining 
the  cost  of  securities  sold  not  stated,  c.  g., 
“average  costs,”  “first-in,  first-out,” 
“specific  certificate  or  bond.” 

(12)  Failure  to  state  basis  of  taking 
profits  into  income  when  sales  are  made 
on  an  installment  or  other  deferred  basis. 
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(13)  Failure  to  refer  in  profit  and  loss 
stat^ent  to  supporting  schedule  when 
analysis  of  certain  expenses  is  presented 
in  such  schedule. 

(h)  Schedule  of  property,  plant,  and 
equipment.  (1)  Failure  to  show  prop¬ 
erty  by  major  classifications  such  as  land, 
buildings,  equipment,  leaseholds,  etc., 
where  required. 

(2)  Nature  of  changes  in  property, 
plant,  and  equipment  during  the  year 
not  explained  clearly,  and  accounts  af¬ 
fected  not  indicated. 

(3)  Failure  to  explain  fully  policy  of 
amortization  and/or  depreciation  of 
property,  plant,  and  equipment  credited 
directly  to  asset  accounts. 

(i)  Schedule  of  reserves  for  deprecia¬ 
tion,  depletion,  and  amortization  of  fixed 
assets.  (1)  Failure  to  follow  instruc¬ 
tions:  “State  the  company’s  policy  with 
respect  to  the  provisions  for  depreciation, 
depletion,  and  amortization  or  reserves 
created  in  lieu  thereof  during  the  fiscal 
year.” 

(2)  Failure  to  comply  with  the  instruc¬ 
tions:  “Where  practicable,  reserves  shall 
be  shown  to  correspond  with  the  classifi¬ 
cations  of  property  in  [property  sched¬ 
ule]  separating  especially  depreciation, 
depletion,  and  amortization.” 

(3)  Charges  to  reserves  other  than  re¬ 
tirements,  renewals,  and  replacement's, 
not  adequately  described  as  required  by 
instructions. 

(j)  Schedule  of  intangible  assets.  (1) 
Intangible  assets  not  listed  by  major 
classes  as  required  by  instructions. 

(2)  Failure  to  state  policy  with  respect 
to  provisions  for  depreciation  and  amor¬ 
tization  of  intangible  assets  in  cases 
where  a  separate  schedule  for  such  re¬ 
serves  is  not  provided. 

(k)  Schedule  of  reserve  for  deprecia¬ 
tion  and/or  amortization  of  intangible 
assets.  (1)  Failure  to  comply  with  in¬ 
structions:  “State  the  company’s  policy 
with  respect  to  the  provisions  for  de- 

’  predation  and  amortization  of  intan¬ 
gible  assets,  br  reserves  created  in  lieu 
thereof,” 

(l)  Schedule  of  funded  debt.  (1)  Each 
issue  of  funded  debt  not  designated  fully 
as  required  by  instructions. 

(m)  Schedule  of  reserves.  (1)  Failure 
to  reflect  all  changes  in  reserves  during 
the  year  and  to  properly  describe  major 
charges  thereto. 

’(n)  Schedule  of  capital  stock.  (1) 
Failure  to  list  each  Issue  of  capital  stock 
of  all  corporations  in  a  consolidated 
group,  whether  eliminated  in  consolida¬ 
tion  or  not. 

(2)  Treatment  of  unissued  stock  as 
treasury  stock. 

(o)  Schedule  of  surplus.  (1)  Failure  to 
show  division  of  surplus  into  classes  when 
required  by  instructions. 

(2)  Analysis  of  surplus  account  not  In¬ 
cluded  either  in  balance  sheet  or  as  a 
continuation  of  the  profit  and  loss  state¬ 
ment,  or  in  a  schedule  referred  to  in  the 
balance  sheet. 

(3)  Failure  to  describe  in  detail  miscel¬ 
laneous  additions  to  and  deductions  from 
surplus. 

(p)  Schedule  of  analysis  of  certain 
expenses  in  profit  and  loss  statement. 
(1)  Amounts  charged  to  costs  and  those 


charged  to  other  profit  and  loss  items  not 
segregated. 

(2)  Failure  to  report  in  this  schedule 
all  expenses  pertaining  to  maintenance 
and  repairs. 

(3)  Items  in  this  schedule  at  variance 
with  other  statements  or  schedules. 

(q)  Schedule  of  income  from  dividends. 
(1)  Failure  to  show  as  required  in  column 
C  of  this  schedule  the  “amount  of  equity 
in  net  profit  and  loss  for  the  fiscal  year” 
of  affiliates,  notwithstanding  the  fact 
that  no  dividends  were  received  during 
the  year  from  affiliates. 

(2)  Failure  to  show  separately  for  each 
affiliate  the  “amount  of  dividends”  and 
the  “amount  of  equity  in  net  profit  and 
loss  for  the  fiscal  year”  when  registrant 
does  not  meet  requirements  that  these 
items  may  be  reported  in  total  only  when 
substantially  all  the  stock  and  funded 
debt  of  the  subsidiaries  are  held  within 
the  affiliated  group.  [Accounting  Series 
Release  No.  7,  May  16, 19381 

§  211.8  Creation  by  promotional  com¬ 
panies  of  surplus  by  appraisal.  In  con¬ 
nection  with  a  registration  statement,  an 
industrial  company  in  its  promotional 
stages  with  no  record  of  business  or 
earning  capacity,  filed  a  balance  sheet 
in  which  property,  plant,  and  equipment, 
acquired  in  an  arm’s  length  transaction 
at  a  cost  oi  $200,000,  was  carried  at 
$720,042.81  which  represented  its  “sound 
value”  derived  from  an  independent  ap¬ 
praisal  of  the  estimated  “replacement 
value  new  less  (observed)  depreciation.” 
Thus  the  balance  sheet  figure  exceeded 
cost  by  $520,042.81,  which  excess  was 
carried  as  “surplus  arising  from  revalua¬ 
tion  of  property.” 

In  the  appraisal  report  filed,  the  term 
"sound  value”  was  qualified  by  the  ap¬ 
praiser  as  being  “The  value  for  use  by  a 
going  concern  having  prospects  for  the 
profitable  use,  at  normal  plant  capacity, 
of  the  properties  appraised.” 

The  registrant  was  required  to  amend 
its  balance  sheet  to  eliminate  the  surplus 
and  to  show  the  fixed  assets  at  cost. 
[Accounting  Series,  Release  No.  8,  May 
20,  19381 

§  211.9  Presentation  of  stock  having 
preferences  on  involuntary  liquidation 
in  excess  of  par  or  stated  value.  Inquiry 
has  been  made  with  respect  to  the  proper 
presentation  in  statements  filed  with  the 
Commission  of  preferred  or  other  senior 
classes  of  capital  stock  having  prefer¬ 
ences  on  involuntary  liquidation  in  ex¬ 
cess  of  the  par  or  stated  value.  In  such 
cases  the  method  of  presentation  is  of 
Importance  in  order  to  reflect  fully  and 
adequately  the  equities  of  the  various 
classes  of  stockholders,  and  to  Indicate 
the  status  of  surplus  particularly  from  a 
dividend  standpoint. 

As  required  by  the  regulations  of  the 
Commission  there  should  be  set  forth  in 
the  balance  sheet  for  each  class  of  stock 
(1)  the  number  of  shares  (a)  authorized 
and  (b)  outstanding;  (2)  the  par  value 
per  share  or,  if  no  par  value,  the  stated 
or  assigned  value  per  share,  if  any;  and 

(3)  the  aggregate  capital  stock  liability 
thereof.  In  addition,  it  is  my*  opinion 
that  in  the  case  of  preferred  stock  the 
preferences  on  involuntary  liquidation 
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if  other  than  the  par  or  stated  value,  and 
the  dividends  in  arrears,  if  any,  should 
be  shown  (preferably  in  the  balance 
sheet)  both  per  share  and  in  the  aggre¬ 
gate  for  each  class  of  such  stock. 

As  a  means  of  further  disclosure  when 
’  the  excess  involved  is  significant  there 
should  be  shown  in  the  balance  sheet  or 
in  footnotes  thereto  (1)  the  difference 
between  the  aggregate  preference  on  in¬ 
voluntary  liquidation  and  the  aggregate 
par  or  stated  value;  (2)  a  statement  that 
this  difference,  plus  any  arrears  in  divi¬ 
dends,  exceeds  the  sum  of  the  par  or 
stated  value  of  the  Junior  capital  and 
the  surplus,  if  such  is  the  case;  and  (3) 
a  statement  as  to  the  existence  of  any 
restrictions  upon  surplus  growing  out  of 
the  fact  that  upon  involuntary  liquida¬ 
tion  the  preference  of  the  preferred  stock 
exceeds  its  par  or  stated  value. 

The  Securities  and  Exchange  Com¬ 
mission  also  issued  today  the  following 
statement  of  administrative  policy  in 
connection  with  the  problem  discussed 
in  the  above  opinion. 

In  addition  to  requiring  disclosure  of 
the  pertinent  facts  outlined  in  the  above 
opinion,  it  is  the  administrative  policy 
of  the  Commission  when  the  excess  in¬ 
volved  is  significant  to  require  as  a  means 
of  further  disclosure  that  there  be  filed 
as  an  exhibit  an  opinion  of  counsel  as  to 
whether  there  are  any  restrictions  upon 
surplus  by  reason  of  the  difference  be¬ 
tween  the  preference  of  the  preferred 
stock  on  involuntary  liquidation  and  its 
par  or  stated  value  and  also  as  to  any 
remedies  available  to  security  holders  be¬ 
fore  or  after  the  payment  of  any  divi¬ 
dend  that  would  reduce  surplus  to  an 
amount  less  than  the  amount  by  which 
the  aggregate  nreference  of  such  stock  on 
involuntary  liquidation  exceeds  its  aggre¬ 
gate  par  or  stated  value.  Such  opinion 
of  counsel  should  set  forth  any  applicable 
constitutional  and  statutory  provisions 
and  should  refer  to  any  decisions  which, 
in  the  opinion  of  counsel,  are  controlling. 
[Accounting  Series  Release  No.  9,  De¬ 
cember  23,  1938] 

§  211.10  Treatment  of  unamortized 
bond  discount  and  expense  applicable  to 
bonds  retired  prior  to  maturity  with  pro¬ 
ceeds  from  sale  of  capital  stock.  Ques¬ 
tion  has  frequently  been  raised  as  to  the 
proper  treatment  to  be  accorded  unamor- 
tiz^  debt  discount  and  expense  appli¬ 
cable  to  bonds  which,  prior  to  maturity, 
have  been  retired  by  the  use  of  funds 
derived  from  the  sale  of  capital  stock. 
As  generally  presented,  the  inquiry  re¬ 
lates  to  the  propriety  of  carrying  such 
•unamortized  debt  discount  and  expense 
as  a  deferred  charge  and  amortizing  it 
over  the  remaining  portion  of  the  orig¬ 
inal  life  of  the  retired  bonds. 

While  it  may.be  permissible  to  retain 
on  the  books  and  amortize  any  balance 
of  discount  and  expense  applicable  to 
bonds  refunded  by  other  evidences  of  in¬ 
debtedness,  similar  treatment  is  not  or¬ 
dinarily  acceptable,  in  my  ^  opinion, 
when  funds  used  to  retire  the  existing 
bonds  are  derived  from  the  sale  of  capi¬ 
tal  stock.  In  such  cases  it  is  my  opinion 
that,  as  a  general  rule,  sound  and  gen¬ 
erally  accepted  accounting  principles 


’  Chief  Accountant. 


and  practice  require  that  the  unamor¬ 
tized  balance  of  the  debt  discount  and 
expense  applicable  to  the  retired  bonds 
should  be  written  off  by  a  charge  to 
earnings  or  earned  surplus,  as  appro¬ 
priate.  in  the  accounting  period  within 
which  the  bonds  were  retired.  [Account¬ 
ing  Series,  Release  No.  10,  December  23, 
19381. 

§  211.11  Consolidation  of  foreign  sub¬ 
sidiaries  of  domestic  corporations.  In¬ 
quiry  has  been  made  as  to  the  propriety 
of  including  in  consolidation  with  do¬ 
mestic  corporations  foreign  subsidiaries 
whose  operations  are  effected  in  terms  of 
restricted  foreign  currencies,  or  whose 
assets  and  operations  are  endangered  by 
the  war  conditions  prevailing  abroad. 

Foreign  currency  restrictions  and  war 
conditions  are  of  such  significance  with 
respect  to  subsidiaries  operating  in  af¬ 
fected  territories  as  to  require,  in  my* 
opinion,  that  registrants  consider  care¬ 
fully  their  policy  with  respect  to  the  in¬ 
clusion  of  such  subsidiaries  in  consoli¬ 
dated  financial  statements.  It  is  my 
opinion  in  general  that  the  consolidation 
of  such  foreign  subsidiaries  with  the  do¬ 
mestic  parent  and  other  domestic  .or  for¬ 
eign  subsidiaries  may  be  misleading. 
However,  if,  notwithstanding  the  exist¬ 
ence  of  exchange  restrictions  and  war 
conditions  affecting  certain  foreign  sub¬ 
sidiaries  at  the  time  the  financial  state¬ 
ments  are  prepared,  the  inclusion  of 
such  foreign  subsidiaries  in  the  consoli¬ 
dated  statements  is  considered  desirable 
and  in  the  particular  case  will  not  pre¬ 
vent  a  clear  and  fair  presentation  of  the 
financial  condition  and  the  results  of  op¬ 
erations  of  the  registrant  and  its  sub¬ 
sidiaries,  their  inclusion  is  ordinarily 
permissible.  If  included,  however,  dis¬ 
closure  should  be  made  as  to  the  effect, 
insofar  as  this  can  be  reasonably  deter¬ 
mined,  of  foreign  exchange  restrictions 
and  war  conditions  upon  the  consoli¬ 
dated  financial  position  and  operating 
results  of  the  registrant  and  its  sub¬ 
sidiaries. 

In  any  case,  the  existence  of  currency 
restrictions  and  war  conditions  require 
that  careful  consideration  should  also 
be  given  to  the  question  of  providing, 
and,  if  provision  appears  necessary,  the 
extent  of  such  provision,  for  impairment 
of  the  registrant’s  investment  in  such 
foreign  subsidiaries  by  reason  of  the  pre¬ 
vailing  conditions  and  losses  suffered  by 
such  subsidiaries.  [Accounting  Series 
Release  No.  11,  January  10, 19401 

§  211.12  Adoption  of  Regulation  S-X 
(17  CFR,  Part  210) — Amendments  to 
Form  15*  and  Form  17  (17  CFR.  249.15, 
217).  In  connection  with  the  adoption 
of  Regulation  S-X  (17  CFR,  Part  210), 
the  following  statement  was  made. 

The  new  single  accounting  regulation  will 
be  substituted  for  the  several  existing  sets 
of  accounting  instructions  which  have  here¬ 
tofore  applied  to  the  various  forms.  More¬ 
over,  the  new  regulation  will  have  the  ef¬ 
fect  of  simplifying  amendments  and  Inter¬ 
pretations  of  accoimtlng  rules,  inasmuch  as 
such  amendments  and  Interpretations  will 
apply  to  a  single  regulation  instead  of  to  a 
variety  of  requirements. 


•Rescinded  August  28,  1942. 


In  general,  the  new  regulation  consti¬ 
tutes  a  codification  of  existing  instruc¬ 
tions  as  to  the  form  and  contents  of 
financial  statements  as  now  contained 
in  each  of  the  several  forms  listed.  In¬ 
structions  as  to  the  dates  and  periods 
for  which  financial  statements  are  re¬ 
quired  to  be  filed,  however,  will  be  found 
in  the  respective  forms. 

As  now  organized,  the  regulation  is 
subdivided  into  12  articles.  The  first  4 
articles  contain  rules  of  general  appli¬ 
cation.  The  next  6  articles  prescribe, 
respectively,  the  form  and  content  of 
financial  statements  for  commercial  and 
industrial  companies,  investment  com¬ 
panies,  insurance  companies,  commit¬ 
tees  issuing  certificates  of  deposit,  bank 
holding  companies,  and  natural  persons. 
The  remaining  articles  deal  with  the 
form  and  content  of  surplus  statements 
and  supplementary  schedules.  A  com¬ 
prehensive  table  of  contents  is  included. 

Some  new  requirements  have  been 
added  in  the  new  regulation,  principally 
with  a  view  to  obtaining  more  informa¬ 
tive  disclosure  as  to  such  accounting 
policies  as  depreciation,  depletion,  and 
maintenance  and  as  to  such  matters  as 
advances  to  and  from  affiliates,  direc¬ 
tors,  and  officers.  Additional  flexibility 
to  the  requirements  has  been  given 
through  extension  of  the  rules  permit¬ 
ting  the  elimination  of  schedules  and 
special  information  when  the  amounts 
involved  are  not  material. 

^The  new  regulation  incorporates  a 
considerable  number  of  the  many  well- 
considered  and  helpful  suggestions  re¬ 
ceived  from  the  large  group  of  account¬ 
ants.  registrants,  and  others,  including 
representatives  of  the  professional  so¬ 
cieties,  to  whom  a  tentative  revision  of 
the  instructions  was  made  available. 

In  view  of  the  pending  proceedings  in 
the  matter  of  McKesson  and  Robbins, 
Incorporated,  and  several  other  cases, 
the  rules  governing  certification  by  ac¬ 
countants,  although  altered  and  clari¬ 
fied  in  some  respects,  have  been  retained 
in  substantially  the  form  now  found  in 
the  General  Rules  and  Regulations  un¬ 
der  the  Securities  Act  of  1933  (17  CFR, 
Part  239)  and  the  several  major  forms 
under  the  1933  and  1934  Acts.  Upon 
completion  of  these  proceedings,  how¬ 
ever,  such  rules  are  to  be  reconsidered 
with  a  view  to  revisions  deemed  neces¬ 
sary  as  a  result  of  these  cases. 

The  amendment  to  Form  15  and  Form 
17  and  to  the  related  instruction  books  is 
not  reproduced  here.  [Accounting  Se¬ 
ries  Release  No.  12,  February  21, 19401 

§  211.13  Form  of  accountants’  certifi¬ 
cate.  In  a  recent  case  a  registrant  had 
not  maintained  cash  books,  journals, 
other  books  of  original  entry  or  ledgers 
during  the  period  covered  by  the  financial 
statements  filed  by  it  with  the  Commis¬ 
sion.  Its  files,  however,  contained  orig¬ 
inal  underlying  data  such  as  canceled 
checks,  check  stubs,  bank  statements, 
purchase  orders,  vendors’  invoices,  sales 
orders,  and  duplicate  sales  invoices. 

In  order  to  prepare  financial  state¬ 
ments  it  was  deemed  necessary  by  the 
independent  accountants  who  certified 
the  statements  that  the  cash  transactions 
and  sales  be  recorded  in  books  of  original 
entry  and  in  turn  posted  to  a  general 
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ledger  and  that  the  books  then  be  ad¬ 
justed  to  an  accrual  basis.  The  entry 
and  analysis  of  the  transactions  in  for¬ 
mal  books  of  account  were  carried  out  by 
one  «of  the  firm’s  Junior  accountants, 
loaned  on  a  per  diem  basis,  and  by  an 
officer  of  the  company.  The  accountants 
maintained  that  this  preliminary  work 
consisted  merely  of  classifying  and  sum¬ 
marizing  records  of  transactions  pre¬ 
pared  by  employees  of  the  company  at 
the  time  of  the  transaction.  However, 
in  many  cases  notations  as  to  the  purpose 
of  disbursements  had  not  been  made  on 
the  check  stubs  contemporaneously  with 
the  transaction  and  accordingly  it  was 
necessary  to  rely  in  such  cases  upon  the 
memory  of  an  officer  of  the  registrant  in 
classifying  and  recording  disbursements. 

Upon  the  completion  of  this  prelim¬ 
inary  work  the  certif3dng  accountants 
found  that  satisfactory  determination 
had  not  been  made  of  the  balances  in 
certain  of  the  registrant’s  asset,  liability 
and  income  and  expense  accounts.  In 
the  second  or  audit  phase  of  the  engage¬ 
ment  the  accountants  therefore  deemed 
it  necessary  to  undertake  work  of  a  spe¬ 
cial  nature  and  in  some  instances  to  make 
original  determinations  as  to  the  amounts 
of  such  accounts. 

As  an  illustration  of  the  condition  of 
the  accounts,  it  may  be  pointed  out  that 
in  making  their  examination  the  ac¬ 
countants  determined  that  certain  pay¬ 
ments  by  customers  had  not  been  re¬ 
flected  in  the  accounts.  Upon  inquiry 
the  accountants  learned  that  the 
amounts  unaccounted  for  had  been  re¬ 
ceived  for  the  account  of  the  registrant 
by  a  company  affiliated  with  the  regis¬ 
trant,  or  by  an  officer  of  the  registrant, 
or  by  the  registrant’s  principal  vendor. 
These  amounts  were  thereafter  taken 
into  consideration  by  the  accountants  in 
determining  the  balances  due  to  the 
affiliate,  the  officer,  and  the  supplier,  as 
well  as  in  accounting  for  the  proceeds  of 
sales  and  the  balances  due  from  cus¬ 
tomers.  It  thus  appears  that  the  ac¬ 
countants  rather  than  employees  of  the 
registrant  made  the  only  realistic  deter¬ 
mination  of  these  particular  balances 
and  that  such  determination  was  not 
based  solely  on  imderl3dng  records  of  the 
registrant  made  by  its  employees,  con¬ 
temporaneously  with  the  transaction. 

After  thus  ascertaining  that  a  balance 
of  $54,000  was  owing  by  the  registrant  to 
its  affiliate  as  of  December  31,  1938,  the 
accountants  requested  a  written  con- 
flrmation  of  this  amount  from  the  affil¬ 
iate.  After  a  confirmation  of  the 
amount  had  been  received,  the  account¬ 
ants  in  the  course  of  other  necessary 
work  learned  of  transactions  which  ap¬ 
peared  to  reduce  the  amount  owing  by 
the  registrant  to  its  affiliate  to  $39,000. 
Confirmation  of  this  new  amount,  $15,000 
less  than  the  original  balance,  was  also 
requested  and  obtained  from  the  affiliate 
in  due  course.  ’This  difference  was  in 
large  part  accounted  for  by  a  deposit  by 
the  registrant  with  a  vendor  in  connec¬ 
tion  with  a  purchase  order.  Sub¬ 
sequently,  the  vendor  paid  over  to  the 
registrant’s  affiliate  the  amount  of  the 
deposit  as  a  refund.  However,  the  officer 
responsible  for  the  accounts  of  both  the 
registrant  and  its  affiliate  apparently  had 
no  knowledge  of  this  transaction  until 


discovered  by  the  accountants  and  called 
to  his  attention.  ’Thus  it  appears  that 
at  no  time  had  either  of  these  companies 
independently  determined,  the  status  of 
the  account  between  them.  Similar  con¬ 
fusion  existed  in  the  registrant’s  ac¬ 
counts  with  its  officers  and  with  its 
principal  vendor. 

Such  circumstances  as  these  led  the 
accountants  to  extend  their  investiga¬ 
tions  to  such  an  extent  as  to  approach 
the  character  of  a  detailed  audit.  Upon 
the  completion  of  the  audit  entries  were 
prepared  by  the  accoimtants  for  the  pur¬ 
pose  of  adjusting  the  registrant’s  ac¬ 
counts  to  reflect  the  proper  assets  and 
liabilities  and  to  place  the  accounts  on 
an  accrual  basis.  In  my  ^  opinion,  these 
entries  were  of  a  character  and  extent 
that  would  not  ordinarily  be  effected  in 
the  course  of  an  audit  such  as  is  con¬ 
templated  by  the  form  of  certificate 
furnished  by  these  accountants. 

Notwithstanding  these  unusual  cir¬ 
cumstances  the  certificate  furnished  by 
the  accountants  to  accompany  the  finan¬ 
cial  statements  filed  with  the. Commis¬ 
sion  stated  that: 

In  connection  therewith  we  examined  or 
tested  accounting  records  of  the  corporation 
and  other  supporting  evidence  and  obtained 
information  and  explanations  from  its  offi¬ 
cers  and  employees  and  made  substantial 
tests  of  the  income  and  expense  accounts  for 
the  period  under  review. 

The  certificate  also  stated  that  the 
financial  statements: 

•  •  •  fairly  present,  in  accordance  with 

accepted  principles  of  accounting  consist¬ 
ently  maintained  by  the  corporation  dviring 
the  period  under  review  its  position  •  •  •  . 
and  the  results  of  its  operations  •  •  *.  _ 

Disclosure  of  certain  of  the  procedures 
followed  by  the  accountants  was  made  in 
notes  to  the  registrant’s  statement  of 
profit  and  loss.  In  addition  various  notes 
to  the  registrant’s  balance  sheet  con¬ 
tained  partial  disclosure  as  to  the  scope 
of  the  accountants’  audit  with  respect  ta 
particular  balanpe  sheet  accounts. 

In  my  opinion  when  a  registrant  dur¬ 
ing  the  period  under  review  has  not 
maintained  records  adequate  for  the 
purpose  of  preparing  comprehensive  and 
dependable  financial  statements,  that 
fact  should  be  disclosed.  If,  because 
of  the  absence  or  gross  inadequacy  of 
accounting  records  maintained  by  a 
registrant,  it  is  Accessary  to  have  es¬ 
sential  books  of  account  prepared  retro¬ 
actively  and  for  the  accountant  to  en¬ 
large  the  scope  of  the  audit  to  the  ex¬ 
tent  indicated  in  order  to  be  able  to 
express  his  opinion,  these  facts  also 
should  be  disclosed,  and  I  ^  believe  it  is 
misleading,  notwithstanding  partial  dis¬ 
closure  by  footnotes  as  in  the  instant 
case,  to  furnish  a  certificate  which  im¬ 
plies  that  the  accountant  was  satisfied 


*  Chief  Accountant. 

«In  this  connection  it  should  be  noted 
that  under  somewhat  similar  circumstances 
the  Commission  in  stop-order  opinions  has 
previoxisly  held  that  an  accountant  certi- 
f3dng  financial  data  is  under  a  duty  to  dis¬ 
close  the  existence  of  areas  of  information 
about  which  there  is  considerable  doubt. 
See  Livingston  Mining  Company,  2  8.  E.  C. 
141,  148;  Platoro  Gold  Mines,  Inc.,  3  8.  E.  O. 

,  872  (1938). 


to  express  an  opinion  based  on  a  test- 
check  audit.*  Moreover,  it  is  misleading. 
In  my  opinion,  to  state  or  imply  that 
accepted  principles  of  accounting  have 
been  consistently  followed  by  a  regis¬ 
trant  during  the  period  under  review  if 
In  fact  during  such  period  books  of  ac¬ 
count  were  not  maintained  by  a  regis¬ 
trant  or  were  grossly  inadequate,  or  if  it 
has  been  necessary  for  the  accountant 
to  make  pervasive  and  extraordinary 
adjustments  of  the  character  under  con¬ 
sideration.  [Accounting  Series  Release 
No.  13,  February  20,  19401  ^ 

§  211.15  Description  df  surplus  accru¬ 
ing  subsequent  to  effective  date  of  quasi- 
reorganization.  Question  has  frequently 
been  raised  as  to  the  proper  description 
of  the  earned  surplus  account  subse¬ 
quent  to  the  effective  date  of  a  quasi¬ 
reorganization”  I*  refer  to  the  corpo¬ 
rate  procedure  in  the  course  of  which  a 
deficit  is  charged  to  capital  surplus  pre¬ 
viously  existing  or  arising  in  the  course 
of  the  quasi-reorganization. 

It  is  my  opinion  that  sound  accounting 
practice  ordinarily  requires  that  a  clear 
report  be  made  to  stockholders  of  .the 
proposed  restatements  and  that  their 
formal  consent  thereto  be  obtained.  In 
such  a  situation  it  is  also  essential,  in  my 
opinion,  that  full  disclosure  of  the  pro¬ 
cedure  be  made  In  the  financial  state¬ 
ments  for  the  fiscal  year  involved  and 
that  any  subsequent  statements  of  sur¬ 
plus  should  designate  the  point  of  time 
from  which  the  new  earned  surplus  dates. 

Furthermore,  in  view  of  the  import¬ 
ance  of  such  proceedings.  I  am  of  the 
opinion  that  until  such  time  as  the  results 
of  operations  of  the  company  on  the  new 
basis  are  available  for  an  appropriate 
period  of  years  (at  least  3)  any  statement 
or  showing  of  eamed  surplus  should,  in 
order  to  provide  additional  disclosure  of 
the  occurrence  and  the  significance  of 
the  quasi-reorganization,  indicate  the  to¬ 
tal  amount  of  the  deficit  and*  any  charges 
that  were  made  to  capital  surplus  in  the 
course  of  the  quasi-reorganization  which 
would  otherwise  have  been  required  to  be 
made  against  income  or  earned  surplus. 

Reference  is  also  made  to  the  provi¬ 
sions  of  Accounting  Series  Release  No.  16 
(17  CFR.  211.16)  which  indicates  the 
further  disclosures  that  in  my  opinion 
are  necessary  when  the  transfer  of  a  defi¬ 
cit  to  capital  surplus  has  been  effected 
by  resolution  of  the  board  of  directors 
but  without  approval  of  the  stockholders, 
such  action  being  permissible  under  the 
applicable  state  law.  [Accounting  Series 
Release  No.  15,  March  16,  1940] 

§  211.16  Disclosure  of  charge  of  deficit 
to  capital  surplus  without  approval  of 
stockholders.  Inquiry  has  frequently 
been  made  as  to  the  disclosure  necessary 
in  financial  statements  filed  with  the 
Commission  under  the  Securities  Act  of 


•  Although  not  In  question  here,  the  status 
of  accoimtants  as  Independent  experts  may 
be  Jeopardized  when  employees  of  the  cer¬ 
tifying  accountants  prepare  the  registrant’s 
ledgers  and  books  of  original  entry  or  when 
the  accountants’  work  becomes  a  substitute 
for  management’s  accounting  of  Its  steward¬ 
ship  rather  than  a  check  upon  that  account¬ 
ing.  Cf.  Interstate  Hosiery  Mills,  Inc.,  4 
8.  E.  C.  706  (1930). 
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1933  or  the  Securities  Exchange  Act  of 

1934  when  a  company  has  charged  a 
deficit  to  capital  surplus  without  approv¬ 
al  of  the  stockholders.  In  a  typical  case 
it  was  indicated  that  a  company  on  Janu¬ 
ary  1,  1939,  had  a  deficit  of  $800,000  and 
a  capital  surplus  of  $1,500,000  arising  out 
of  the  excess  of  the  amount  paid  in  for  its 
stock  over  the  par  value  thereof  and  that 
earned  surplus  since  January  1,  1939, 
amounted  to  $100,000.  By  resolution  of 
the  board  of  directors,  dated  January  16, 
1939,  but  without  approval  of  the  stock¬ 
holders,  the  deficit  had  been  charged  off 
to  capital  surplus.  I  ‘  am  informed  that 
under  the  applicable  state  law  it  was  per¬ 
missible  to  effect  this  restatement  with¬ 
out  approval  of  the  stockholders. 

From  the  facts  of  this  case  it  appeared 
that  the  company  sought  to  effect  a 
quasi-reorganization  such  as  is  referred 
to  in  Accounting  Series  Release  No.  15 
(17  CFR,  211.15).  However,  as  there 
stated,  it  is  my  opinion  that  in  such  cases 
sound  accounting  practice  ordinarily  re¬ 
quires  that  a  clear  report  be  made  to 
stockholders  of  the  propojsed  restatement 
and  that  their  formal  consent  thereto  be  ' 
obtained.  If,  however,  imder  the  appli¬ 
cable  State  law  it  is  permissible  to  elimi¬ 
nate  a  deficit  without  obtaining  the  for¬ 
mal  consent  of  stockholders  and  if  such 
consent  of  stockholders  is  not  obtained, 
it  is  necessary  in  my  opinion  to  make  a 
complete  disclosure  of  all  the  attendant 
facts  and  circumstances  and  their  effect 
on  the  company’s  financial  position  in 
each  balance  sheet  and  surplus  statement 
filed  with  the  Commission  thereafter. 

Under  the  circumstances  of  the  case 
cited,  it  is  my  opinion  that,  to  effect  the 
minimum  appropriate  disclosure  in  the 
surplus  accounts,  information  should  be 
given  in  respect  of  subsequent  earned 
surplus  in  approximately  the  following 
fashion: 

Total  deficit  to  Dec.  31,  1939 _ $700, 000 

Less  deficit  at  Jan.  1,  1939,  charged 
to  capital  surplus  by  resolution  of 
the  board  of  directors  and  with¬ 
out  approval  of  stockholders, 
such  action  being  permissible 
under  the  applicable  State  law___  800, 000 


Earned  surplus  since  Jan.  1 

1939  . .  100,000 

As  an  additional  disclosure  in  situa¬ 
tions  to  which  the  provisions  of  this  re¬ 
lease  are  applicable  it  has  been  the  ad¬ 
ministrative  policy  of  the  Commission  to 
require  that  in  the  registration  state¬ 
ment  or  other  filing  containing  financial 
statements  first  reflecting  such  action  by 
the  directors  there  be  included  an  ex¬ 
planation  of  the  action  taken  and  an 
indication  of  its  possible  effect  on  the 
character  of  future  dividends.  As  an  ex¬ 
ample  of  an  appropriate  disclosure,  there 
may  be  cited  the  following  paragraph: 

It  should  be  noted  that  on _ by  action 

of  the  board  of  directors,  without  action  by 
the  stockholders,  the  company  charged  off 

a  $ _ deficit  in  earned  surplus  against  its 

capital  surplus.  This  proceedure  will  permit 
the  company  in  the  future  to  reflect  undis¬ 
tributed  earnings  subsequent  to _ as 

earned  surplus,  Instead  of  as  a  reduction  of 
the  deficit  charged  off  to  capital  surplus. 
One  result  of  this  procedure  is  to  permit  the 


*  Chief  Accountant. 


distribution,  as  ordinary  dividends,  of  earned 
surplus  accruing  subsequent  to _ _  with¬ 

out  regard  to  the  deficit  charged  off  to  capital 
surplus.  Furthermore,  If  earnings  subse¬ 
quent  to _ are  less  than  the  deficit  writ¬ 

ten  off,  distributions  thereof  may  in  effect 
represent  distributions  of  capital  or  capital 
surplus. 

In  view  of  the  fact  that  no  statement  of 
policy  in  such  cases  has  previously  been 
announced,  the  policy  has  been  adopted 
of  not  insisting  upon  the  additional  dis¬ 
closures  outlined  in  the  preceding  para¬ 
graphs  if  the  restatement  involved  oc¬ 
curred  prior  to  December  31, 1938,  or  the 
beginning  of  the  period  for  which  finan¬ 
cial  statements  are  required  in  the  par¬ 
ticular  filing,  whichever  is  earlier.  [Ac¬ 
counting  Series  Release  No.  16,  March 
16,  19401 

§  211.17  Use  of  natural  business  year 
as  basis  for  corporate  reporting.  You 
have  inquired  as  to  the  possibility,  under 
the  rules  administered  by  the  Commis¬ 
sion,  of  changing  from  the  calendar- 
year  basis  currently  employed  to  a 
fiscal-year  basis  for  your  financial  state¬ 
ments.  You  have  also  inquired  as  to  the 
method  of  reflecting  the  changed  fiscal 
year  in  the  financial  reports  to  be  filed 
with  this  Commission.  In  this  connec¬ 
tion  I*  may  point  out  that  the  rules  of 
the  Commission  do  not  prescribe  the  use 
of  any  particular  fiscal  year  for  the 
financial  statements  required.  How¬ 
ever,  the  advantages  to  be  obtained  from 
the  adoption  of  a  fiscal-year-end  date 
which  coincides  with  the  lowest  point 
in  the  annual  cycle  of  operations  are 
clear  and  to  my  mind  have  never  been 
shown  to  be  outweighed  by  related  dis- 
*  advantages.  Among  the  more  important 
advantages  there  may  be  mentioned  the 
probability  of  obtaining  more  complete 
and  reliable  financial  statements  since 
at  the  close  of  the  natural  business  year 
incomplete  transactions,  and  such  items 
as  inventories,  would  ordinarily  be  at  a 
minimum.  Mention  may  also  be  made  of 
the  fact  that  the  general  adoption  of 
the  natural  business  year  would  facili¬ 
tate  the  work  of  public  accountants  by 
permitting  them  to  spread  much  of  their 
work  throughout  the  calendar  year,  and 
thus  aid  them  in  rendering  the  most  ef¬ 
fective  service  to  their  clients. 

In  this  connection,  I  call  your  atten¬ 
tion  to  Rule  X-13A-4  (17  CFR,  240.13a-4) 
of  the  General  Rules  and  Regulations 
under  the  Securities  Exchange  Act  of 
1934  which  includes,  among  other  things, 
the  following  specific  provisions  as  to 
the  character  of  reports  to  be  filed  with 
the  Commission  after  a  change  in  the 
fiscal  year.  In  the  case  of  an  interim 
period  of  less  than  3  months  no  separate 
report  is  required.  However,  in  such 
case,  the  next  annual  report  is  to  cover 
the  period  up  to  the  close  of  the  follow¬ 
ing  full  fiscal  year  and  is  to  show  sepa¬ 
rate  schedules  and  profits  and  loss  state¬ 
ments  for  the  interim  period,  as  well  as 
for  such  fiscal  year.  If  the  interim  pe¬ 
riod  is  more  than  3  months,  a  separate 
report  comparable  to  the  annual  report 
is  required  to  be  filed.  If  the  interim 
period  is  less  than  6  months,  the  financial 
statements  in  such  report  need  not  be 
certified.  However,  If  the  statements 
are  not  certified,  the  next  annual  report 
shall  include  separate  certified  financial 


statements  covering  the  interim  period. 
You  will  also  note  that  if  the  fiscal  date 
is  changed  it  is  necessary,  under  the  rule, 
to  notify  the  Commission  within  10  days 
thereafter.  [Accounting  Series,  Release 
No.  17,  March  18,  19401 

§  211.19  In  the  Matter  of  McKesson 
&  Robbins,  Inc.;  Summary  of  findings 
and  conclusions.  File  No.  1-1435 — Se¬ 
curities  Exchange  Act  of  1934,  section 
21  (a). 

This  is  a  summary  of  our  report  on 
the  McKesson  &  Robbins  hearings  held 
pursuant  to  our  order  of  December  29, 
1938,  under  Section  21  (a)  of  the  Securi¬ 
ties  Exchange  Act  of  1934. 

The  order  for  the  hearings  was  based 
upon  evidence  that  the  information  set 
forth  in  the  registration  statement  and 
annual  reports  of  McKesson  &  Robbins, 
Incorporated,  especially  the  financial 
statements  and  schedules  included 
therein  which  were  prepared  and  certi¬ 
fied  by  Price,  Waterhouse  &  Co.,  was 
materially '  false  and  misleading.  We 
stated  our  purpose  to  be  to  determine: 

(1)  The  character,  detail  and  scope 
of  the  audit  procedure  followed  by  Price, 
Waterhouse  &  Co.  in  the  preparation  of 
the  financial  statements  included  in  the 
said  registration  statement  and  reports; 

(2)  The  extent  to  which  prevailing 
and  generally  accepted  standards  and 
requirements  of  audit  procedure  were 
adhered  to  and  applied  by  Price,  Water- 
house  &  Co.  in  the  preparation  of  the 
said  financial  statements;  and 

(3)  The  adequacy  of  the  safeguards 
inhering  in  the  said  generally  accepted 
practices  and  principles  of  audit  proce¬ 
dure  to  assure  reliability  and  accuracy 
of  financial  statements. 

As  directed,  hearings  commenced  on 
January  5,  1939,  and  continued,  with 
some  necessary  adjournments,  through 
April  25, 1939.  Throughout  the  hearings 
Price,  V/aterhouse  &  Co.  were  repre¬ 
sented  by  counsel,  as  were  all  witnesses 
who  desired  counsel.  Opportunity  was 
accorded  such  counsel  to  examine  wit- 
nesse-;  called  by  the  Commission  and  to 
call  their  own  witnesses.  *  In  all,  46  wit¬ 
nesses  were  examined.  Of  these,  9  were 
partners  and  employees  of  Price,  Water- 
house  &  Co.;  12  were  accountants  of 
other  firms  called  to  testify  as  experts; 
1  represented  the  Controllers  Institute 
of  America  and  1  the  American  Institute 
of  Consulting  Engineers;  2  were  from 
S.  D.  Leidesdorf  &  Co.,  accountants  for 
the  Trustee  of  McKesson  &  Robbins;  1 
was  a  person  who  prepared  many  of  the 
fictitious  documents;  8  were  employees 
of  McKesson  &  Robbins;  11  were  Mc¬ 
Kesson  directors;  and  the  last  was  a 
Commission  Investigator,  who  was  called 
to  identify  certain  documents.  Through¬ 
out,  Price,  Waterhouse  &  Co.,  the  wit¬ 
nesses,  and  their  counsel  extended  the 
fullest  cooperation  in  facilitating  the 
conduct  of  the  proceedings.  The  record 
of  the  public  hearings  is  contained  in 
4,587  pages  of  testimony  and  285  ex¬ 
hibits  comprising  in  excess  of  3,000 
pages.  Copies  of  the  draft  of  the  full 
report  were  submitted  to  Price,  Water- 
house  &  Co.  and  their  counsel,  and  their 
criticism  and  brief  thereon  were  con¬ 
sidered  by  the  Commission  before  issu- 
'  Ing  this  report. 
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The  full  report  based  upon  the  testi¬ 
mony  and  the  exhibits  and  our  study  of 
recognized  authoritative  works  on  audit¬ 
ing  consists  of  five  sections  in  the  text 
and  five  appendices  as  follows: 

Section  I.  A  summary  of  our  findings  and 
conclusions: 

Section  n.  A  brief  statement  reciting  the 
manner  in  which  the  fraud  came  to  the  at¬ 
tention  of  the  public  and  this  Commission; 

Section  III.  A  description  of  the  manner 
in  which  the  manipulation  of  the  accounts 
of  McKesson  &  Robbins  was  carried  out  by 
Coster-Muslca  and  his  associates; 

Section  IV.  A  description  of  the  audit  con¬ 
ducted  by  Price,  Waterhouse  &  Co.; 

Section  V.  Our  conclusions  as  to  the  Price, 
Waterhouse  &  Co.  audit  of  McKesson  &  Rob¬ 
bins,  Incorporated,  and  as  to  the  adequacy 
of  the  safeguards  inhering  in  generally  ac¬ 
cepted  auditing  practices; 

Appendix  A.  A  brief  summary  of  action 
taken  subsequent  to  the  discovery  of  the 
fraud  by  accounting  organizations  and  others 
Interested  in  the  work  of  independent  public 
accountants; 

Appendix  B.  A  comparison  of  those  sec¬ 
tions  of  the  English  Companies  Act  of  1929 
dealing  with  appointment  of  auditors  and 
Horace  B.  Samuel’s  suggested  amendments  to 
those  sections  of  that  Act; 

Appendix  C.  Our  order  for  public  hearings 
in  this  matter; 

Appendix  D.  A  list  of  all  witnesses  who 
testified,  with  the  page  numbers  of  their 
testimony; 

Appendix  E.  A  description  of  all  exhibits 
Introduced  in  the  hearings. 

(a)  Summary  of  prinicipal  facts.  The 
securities  of  McKesson  &  Robbins,  In¬ 
corporated  (Maryland)  were  listed  and 
traded  on  the  New  York  Stock  Exchange 
and  registered  under  the  Securities  Ex¬ 
change  Act  of  1934.  Financial  state¬ 
ments  of  the  Corporation  and  its  sub¬ 
sidiaries  for  the  year  ended  December 
31,  1937  (the  last  before  the  disclosure 
o'f  the  fraud  hereinafter  described) ,  cer¬ 
tified  by  Price,  Waterhouse  &  Co.,  filed 
with  this  Commission  and  the  New  York 
Stock  Exchange,  and  issued  to  stock¬ 
holders  reported  total  consolidated  as¬ 
sets  in  excess  of  $87,000,000,  Approxi¬ 
mately  $19,000,000  of  these  assets  are 
now  known  to  have  been  entirely  ficti¬ 
tious.  The  fictitious  items  consisted  of 
inventories,  $10,000,000;  accounts  receiv¬ 
able,  $9,000,000;  and  cash  in  bank,  $75,- 
000;  and  arose  out  of  the  operation  at 
the  Bridgeport  offices  of  a  wholly  fic¬ 
titious  foreign  crude  drug  business  shown 
on  the  books  of  the  Connecticut  Division 
of  McKesson  &  Robbins,  Incorporated 
(Maryland)  and  McKesson  &  Robbins, 
Limited  (Canada) ,  one  of  its  subsidiaries. 
For  the  year  1937,  fictitious  sales  in  these 
units  amounted  to  $18,247,020.60  on 
which  fictitious  gross  profit  of  $1,801,- 
390.60  was  recorded.  At  the  time  of  the 
exposure  of  the  fraud  on  or  about  De¬ 
cember  5,  1938,  the  fictitious  assets  had 
increased  to  approximately  $21,000,000. 

The  fraud  was  engineered  by  Frank 
Donald  Coster,  president  of  McKesson  & 
Robbins  since  its  merger  with  Girard  & 
Co.,  Inc.,  in  November  1926.  In  reality 
Coster  was  Philip  M.  Musica  who,  under 
the  latter  name,  had  been  convicted  of 
commercial  frauds.  In  carrying  out  the 
fraud  Coster,  in  the  later  years,  was  as¬ 
sisted  principally  by  his  three  brothers: 
George  E.  Dietrich,  assistant  treasurer  of 
the  Corporation,  who  was  in  reality 
George  Musica;  Robert  J.  Dietrich,  head 


of  the  shipping,  receiving,  and  warehous¬ 
ing  department  of  McKesson  &  Robbins 
at  Bridgeport,  Conn.,  who  was  in  reality 
Robert  Musica;  and  George  Vernard, 
who  was  in  reality  Arthur  Musica  and 
who  managed  the  oflfices,  mailing  ad¬ 
dresses,  bank  accounts  and  other  activ¬ 
ities  of  the  dummy  concerns  with  whom 
the  McKesson  companies  supposedly 
conducted  the  fictitious  business. 

To  accomplish  the  deception,'  pur¬ 
chases  were  pretended  to  have  been 
made  by  the  McKesson  companies  from 
five  Canadian  vendors,  who  thereafter 
purportedly  retained  the  merchandise  at 
their  warehouses  for  the  account  of  Mc¬ 
Kesson.  Sales  were  pretended  to  have 
been  made  for  McKesson’s  account  by 
W.  W.  Smith  &  Company,  Inc.,  and  the 
goods  shipped  directly  by  the  latter  from 
the  Canadian  vendors  to  the  customers. 
Payments  for  goods  purchased  and  col¬ 
lections  from  customers  for  goods  sold  ' 
were  pretended  to  have  been  made  by 
the  Montreal  banking  firm  of  Manning 
&  Company  also  for  the  account  of  Mc¬ 
Kesson.  W.  W.  Smith  &  Company,  Inc., 
Manning  &  Company,  and  the  five  Ca¬ 
nadian  vendors  are  now  known  to  have 
been  either  entirely  fictitious  or  merely 
blinds  used  by  Coster  for  the  purpose 
of  supporting  the  fictitious  transactions. 

Invoices,  advices,  and  other  docu¬ 
ments  prepared  on  printed  forms  in  the 
names  of  these  firms  were  used  to  give 
an  appearance  of  reality  to  the  factitious 
transactions.  In  addition  to  this  manu¬ 
facture  of  documents,  a  series  of  con¬ 
tracts  and  guaranties  with  Smith  and 
Manning  and  forged  credit  reports  on 
Smith  were  also  utilized.  The  foreign 
firms  to  whom  the  goods  were  supposed 
to  have  been  sold  were  real  but  had  done 
no  business  of  the  type  indicated  with 
McKesson. 

The  fictitious  transactions  originated 
early  in  the  life  of  Girard  &  Co.,  Inc., 
Coster’s  predecessor  concern,  incorpo¬ 
rated  on  January  31, 1923,  and  increased 
until  they  reached  the  proportions  men¬ 
tioned  above.  The  manner  of  handling 
the  transactions  described  above  was  the 
one  in  vogue  since  the  middle  of  1935. 
Prior  to  that  time  the  fictitious  goods 
were  supposed  to  have  been  physically 
received  at  and  reshipped  from  the 
Bridgeport  plants  of  McKesson.  And 
prior  to  1931  McKesson  made  actual  cash 
payments  directly  for  the  fictitious  pur¬ 
chases,  which  at  that  time  were  sup¬ 
posed  to  have  been  made  from  a  group 
of  domestic  vendors,  but  recovered  a 
large  part  of  this  cash  purportedly  as 
collections  on  the  fictitious  sales.  The 
change  from  using  actual  cash  to  the 
supposed  clearance  through  Manning  & 
Company  was  not  effected  abruptly  but 
for  some  time  after  1931  both  systems 
were  used.  The  Canadian  vendors,  how¬ 
ever,  were  used  only  in  connection  with 
the  Manning  clearance  system.  Prom 
the  report  of  the  accountant  for  the 
trustee  in  reorganization  of  McKesson  & 
Robbins,  Incorporated,  it  appears  that 
out  of  an  actual  cash  outgo  from  the 
McKesson  companies  in  connection  with 
these  fictitious  transactions  of  $24,777,- 
851.90  all  but  $2,869,482.95  came  back  to 
the  McKesson  companies  in  collection  of 
fictitious  receivables  or  as  cash  trans¬ 


fers  from  the  pretended  bank  of  Manning 
&  Company. 

(b)  Summary  of  conclusions  as  to  in¬ 
dividual  auditing  procedures.  Our  con¬ 
clusions  as  to  the  individual  auditing 
procedures  are  developed  in  detail  in 
Section  V  of  our  report.  The  full  discus¬ 
sion  of  each  topic  should  be  consulted 
for  the  basis  and  complete  statement  of 
the  conclusions  which  we  here  sum¬ 
marize. 

(1)  Appointment  and  responsibility  of 
auditors;  determination  of  the  scope  of 
the  engagement.  All  appointments  of 
Price,  Waterhouse  &  Co.  as  auditors  for 
Girard  &  Co.,  Inc.,  and  the  successor  Mc¬ 
Kesson  companies  were  made  by  letter 
from  Coster  or  the  comptroller,  McGloon, 
near  the  close  of  the  year  to  be  audited. 
The  testimony  of  the  directors  is  that 
with  rare  exceptions  members  of  the 
board  had  no  part  in  arranging  for  the 
audit  and  did  not  know  the  content 
either  of  the  letters  of  engagement  or  of 
the  long  form  report  addressed  to  Coster, 
in  which  the  character  of  the  work  was 
set  forth. 

While  the  appointment  of  Price, 
Waterhouse  &  Co.  and  the  method  of 
determining  the  scope  of  the  engagement 
in  this  case  was  in  accord  with  generally 
accepted  practice,  we  do  not  feel  that  it 
insures  to  the  auditor,  in  all  cases,  that 
degree  of  independence  which  we  deem 
necessary  for  the  protection  of  investors. 
Adoption  of  the  following  program,  we 
feel,  w&uld  aid  materially  in  correcting 
present  conditions: 

(i)  Election  of  the  auditors  for  the 
current  year  by  a  vote  of  the  stockholders 
at  the  annual  meeting  followed  imme¬ 
diately  by  notice  to  the  auditors  of  their 
appointment. 

hi)  Establishment  of  a  committee  to 
be  selected  from  nonofiflcer  members  of 
the  board  of  directors  which  shall  make 
all  company  or  management  nomina¬ 
tions  of  auditors  and  shall  be  charged 
with  the  duty  of  arranging  the  details 
of  the  engagement. 

(iii)  The  certificate  (sometimes  called 
short-form  report  or  opinion)  should  be 
addressed  to  the  stockholders.  All  other 
reports  should  be  addressed  to  the  board 
of  directors,  and  copies  delivered  by  the 
auditors  to  each  member  of  the  board. 

(iv)  The  auditors  should  be  required 
to  attend  meetings  of  the  stockholders  at 
which  their  report  is  presented  to  answer 
questions  thereon,  to  state  whether  or 
not  they  have  been  given  all  the  infor¬ 
mation  and  access  to  all  the  books  and 
records  which  they  have  required,  and 
to  have  the  right  to  make  any  statement 
or  explanation  they  desire  with  respect 
to  the  accounts. 

(v)  If  for  any  reason  the  auditors  do 
not  complete  the  engagement  and 
render  a  report  thereon,  they  shall, 
nevertheless,  render  a  report  on  the 
amount  of  work  they  have  done  and  the 
reasons  for  noncompletion,  which  report 
should  be  sent  by  the  company  to  all 
stockholders. 

In  approaching  his  work  with  respect 
to  companies  which  file  with  us  or  in 
which  there  is  a  large  public  interest, 
the  auditor  must  realize  that,  regardless 
of  what  his  position  and  obligations 
might  have  been  when  reporting  to 
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managers  or  to  owner>managers.  he 
must  now  recognize  fully  his  responsi¬ 
bility  to  public  investors  by  Including 
the  activities  of  the  management  itself 
within  the  scope  of  his  work  and  by  re¬ 
porting  thereon  to  investors.  The  adop¬ 
tion  of  a  program  such  as  that  outlined 
above  should  serve  to  secure  recognition 
of  these  newly  emphasized  obligations  of 
the  auditor  to  public  investors. 

(2)  Organization  and  training  of  staff. 
We  have  found  that  there  is  great  simi¬ 
larity  among  accounting  firms  In  the  or¬ 
ganization  of  the  staff  and  assignments 
to  engagements.  We  deplore,  as  do  ac- 
coimting  firms,  the  necessity  for  recruit¬ 
ing  large  numbers  of  temporary  em¬ 
ployees  during  a  very  short  busy  sea¬ 
son.  This  condition  and  the  lack  of 
training  in  the  firm’s  methods  which  it 
ordinarily  entails  are  inimical  to  attain¬ 
ing  the  best  results  from  the  auditors’ 
services.  A  major  improvement  in  this 
condition  could  be  made  by  the  general 
adoption  by  corporations  of  the  natural 
business  year  for  accounting  purposes. 
The  recruiting  of  temporary  employees 
was  more  aggravated  in  Price,  Water- 
house  li  Co.  than  in  other  comparable 
firms  whose  representatives  testified  as 
experts.  This  situation,  coupled  with 
the  fact  that  Price,  Waterhouse  &  Co. 
had  a  higher  ratio  of  both  permanent 
and  peak  staff  per  partner  than  other 
firms,  leads  us  to  the  conclusion  that 
Price,  Waterhouse  &  Co.  partners  could 
not  have  given  adequate  attention  to  the 
training,  development,  and  supervision 
of  their  staff. 

(3)  Investigation  of  new  clients.  The 
facts  of  this  case  suggest  that  for  new 
and  unknown  clients  some  independent 
Investigation  should  be  made  of  the 
company  and  of  its  principal  officers 
prior  to  undertaking  the  work.  Such 
an  inquiry  should  provide  a  valuable 
background  for  interpreting  conditions 
revealed  during  the  audit  or.  in  extreme 
cases,  might  lead  to  a  refusal  of  the 
engagement. 

(4)  Review  of  the  client’s  system  of 
'internal  check  and  control.  We  are  con¬ 
vinced  by  the  record  that  the  review  of 
the  system  of  Internal  check  and  control 
at  the  Bridgeport  offices  of  McKesson  & 
Robbins  was  carried  out  in  an  unsat¬ 
isfactory  manner.  The  testimony  of  the 
experts  leads  us  to  the  further  conclu¬ 
sion  that  this  vital  and  basic  problem 
of  all  audits  for  the  purpose  of  certify¬ 
ing  financial  statements  has  been  treated 
in  entirely  too  casual  a  manner  by  many 
accountants.  Since  in  exsuninations  of 
financial  statements  of  corporations 
whose  securities  are  publicly  owned  the 
procedures  of  testing  and  sampling  are 
employed  In  most  cases,  it  appears  to  us 
that  the  necessity  for  a  comprehensive 
knowledge  of  the  client’s  system  of  in¬ 
ternal  check  and  control  cannot  be  over¬ 
emphasized. 

(5)  Cash.  The  record  is  clear  that  the 
cash  work  performed  on  this  engagement 
by  Price,  Waterhouse  &  Co.  conformed  in 
scope  to  the  then  generally  accepted 
standards  of  the  profession.  It  is  equally 
clear  to  us  that  prior  to  this  case  many 
independent  public  accountants  de¬ 
pended  entirely  too  much  upon  the  verifi¬ 
cation  of  cash  as  the  basis  for  the  whole 
auditing  program  and  hence  as  underly¬ 


ing  proof  of  the  authenticity  of  all  trans¬ 
actions.  Where,  as  here,  during  the  final 
three  years  of  the  audit,  physical  con¬ 
tact  with  the  operations  of  a  major  por¬ 
tion  of  the  business  was  limited  to  exami¬ 
nation  of  supposed  documentary  evidence 
of  transactions  carried  on  completely 
offstage  through  agents  unknown  to  the 
auditors  save  in  connection  with  the  one 
engagement,  it  appears  to  us  that  the 
reliability  of  these  agents  must  be  estab¬ 
lished  by  completely  independent  meth¬ 
ods.  Confirmation  of  the  bank  balance 
imder  these  circumstances  was  proven  in 
this  case  to  be  an  inadequate  basis  for 
concluding  that  all  the  transactions  were 
authentic. 

(6)  Accounts  receivable.  Viewed  as  a 
whole  the  audit  program  for  accounts 
receivable  as  used  by  Price,'  Waterhouse 
&  Co.  conformed  to  then  generally  ac¬ 
cepted  procedures  for  an  examination  of 
financial  statements  although  confirma¬ 
tion  of  the  accounts  was  not  included  in 
the  program.  The  facts  of  this  case, 
however,  demonstrate  the  utility  of  cir¬ 
cularization  and  the  wisdom  of  the  pro¬ 
fession  in  subsequently  adopting  con¬ 
firmation  of  accounts  and  notes  receiv¬ 
able  as  a  required  procedure  “•  •  • 
wherever  practicable  and  reasonable,  and 
where  the  aggregate  amount  of  notes 
and  accounts  receivable  represents  a  sig¬ 
nificant  proportion  of  the  current  assets 
or  of  the  total  assets  of  a  concern  •  • 

(7)  Intercompany  accounts.  ’Thfe  rec¬ 
ord  indicates  that  it  is  not  enough  for 
auditors  to  reconcile  intercompany  bal¬ 
ances  and  that  vtduable  insight  into  the 
company’s  manner  of  doing  business  may 
be  gained  by  a  review  of  the  transactions 
passed  through  such  accounts  during  the 
year.  Best  practice  we  believe  requires 
the  latter  procedure.  In  this  case  the 
recommended  procedure,  although  em- 
pployed  to  some  extent,  was  not  applied 
in  a  thoroughgoing  and  ipenetrating 
manner. 

(8)  Inventories.  Price,  Waterhouse  & 
Co.’s  audit  program  for  the  verification  of 
Inventories  was  essentially  that  which 
was  prescribed  by  generally  accepted  au¬ 
diting  practice  for  the  period.  However, 
we  find  that  a  substantial  difference  of 
opinion  existed  among  accountants  dur¬ 
ing  this  time  as  to  the  extent  of  the  audi¬ 
tors’  duties  and  responsibilities  in  con¬ 
nection  with  physical  verification  of 
quantities,  quality,  and  condition.  Price, 
Waterhouse  &  Co.,  in  common  with  a 
substantial  portion  of  the  profession, 
took  the  position  that  the  verification  of 
quantities,  quality,  and  condition  of  in¬ 
ventories  should  be  confined  to  the  rec¬ 
ords.  There  was,  however,  a  substantial 
body  of  equally  authoritative  opinion 
which  supported  the  view,  which  we  en¬ 
dorse.  that  auditors  should  gain  physi¬ 
cal  contact  with  the  inventory  either  by 
test  counts,  by  observation  of  the  inven¬ 
tory' taking,  or  by  a  combination  of  these 
methods.  Meticulous  verification  of  the 
Inventory  was  not  needed  in  this  csLse  to 
discover  the  fraud.  We  are  not  satisfied, 
therefore,  that  even  under  Price,  Water- 
house  &  Co.’s  views  other  accountants 
would  condone  their  failure  to  make  in¬ 
quiries  of  the  employees  who  actually 
took  the  inventory  and  to  determine  by 
inspection  whether  there  was  an  inven¬ 
tory  as  represented  by  the  client.  We 


commend  the  action  of  the  profession  in 
subsequently  adopting,  as  normal,  pro¬ 
cedures  requiring  phy^cal  contact  with 
clients’  inventories. 

(9)  Other  balance  sheet  accounts. 
(i)  'The  testimony  in  respect  to  the 
auditing  of  plant  accounts  suggests  that 
some  accountants,  including  Price, 
Waterhouse  ti  Co.,  could,  with  advantage, 
devote  more  attention  to  physical  inspec¬ 
tion  than  has  been  general  practice  with 
them  in  the  past. 

(ii)  The  work  in  respect  to  liabilities 
was  in  accord  with  generally  accepted 
practice  but  suggests  the  desirability  of 
independent  Inquiry  when  large  pur¬ 
chases  are  made  from  a  very  few  other¬ 
wise  unknown  suppliers. 

(iil)  The  record  demonstrates  the  ne¬ 
cessity  of  a  thorough  understanding  of 
the  client’s  tax  situation  which  appar¬ 
ently  was  not  obtained  by  Price,  Water- 
house  &  Co.  in  regard  to  the  application 
of  the  Canadian  law. 

(10)  Profit  and  loss  accounts.  We  are 
of  the  opinion  that  such  analyses  of  profit 
and  loss,  accounts  as  were  made  were 
applied  to  improper  combinations  of  de¬ 
partments  with  the  result  that  signifi¬ 
cant  relationships  were  concealed.  It  is 
our  conclusion  that  the  independent  ac¬ 
countant  is  derelict  in  his  duty  if  he  does 
not  insist  upon  having  proper  analyses 
available  for  his  review.  It  is  our  opinion 
that  best  practice  supports  this  view. 

(11)  The  wholesale  houses.  It  must 
be  emphasized  again  that  although  the 
bulk  of  this  report  deals  with  the  two 
units  in  which  the  fraud  occurred,  which 
were  under  the  direct  charge  of  the 
Company’s  principal  officer,  some  ma¬ 
terial  bearing  on  the  work  in  the  other 
units,  mostly  wholesale  houses,  was  in¬ 
troduced  at  the  hearings.  As  to  this  por¬ 
tion  of  the  audit,  which  constituted  the 
larger  part  of  the  Price,  Waterhouse  fc 
Co.  engagement,  covering  for  1937  ap¬ 
proximately  70  percent  of  the  reported 
assets  and  85  percent  of  the  net  sales, 
and  which  occupied  approximately  97 
percent  of  the  auditors’  time,  it  appears 
that  the  work  in  these  other  units  was 
carried  out  In  a  thorough  fashion  in  ac¬ 
cordance  with  generally  accepted  audit¬ 
ing  practice  prevailing  during  the  pe¬ 
riods  involved,  including  limited  inspec¬ 
tions  of  inventories  but  no  confirmation 
of  accounts  and  notes  receivable. 

(12)  Review  procedure.  The  mechan¬ 
ics  of  the  review  procedure  as  carried  out 
by  Price,  Waterhouse  &  Co.  on  this  en¬ 
gagement  were  substantially  the  same  as 
those  of  the  majority  of  accounting 
firms.  However,  it  is  our  opinion  that 
the  partner  in  charge  In  this  case  was 
not  sufficiently  familiar  with  the  business 
practices  of  the  industry  in  question  and 
was  not  sufficiently  concerned  with  the 
basic  problems  of  Internal  check  and 
control  to  make  the  searching  review 
which  an  engagement  requires. 

(13)  The  certificate.  The  form  of  cer¬ 
tificate  used  by  Price,  Waterhouse  &  Co. 
conformed  to  generally  accepted  prac¬ 
tice  during  the  period  of  the  Girard-Mc- 
Kesson  engagement.  We  are  of  the 
opinion  that  the  form  of  the  account¬ 
ant’s  certificate  should  be  amended  to 
include  in  addition  to  the  description  of 
the  scope  of  the  audit  a  clear  certifica¬ 
tion  that  the  audit  performed  was,  or 
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was  not,  adequate  for  the  purpose  of  ex¬ 
pressing  an  independent  opinion  in  re-- 
spect  to  the  financial  statements.  If 
any  generally  accepted  procedures  are 
omitted  these  should  be  named  together 
with  the  reasons  for  their  omission.  Ex¬ 
ceptions  to  the  scope  of  the  audit  or  to 
the  accounts  must  be  clearly  designated 
as  “exceptions.” 

(14)  Circumstances  available  for  the 
auditors’  observation  in  the  procedures 
and  records  of  the  Girard-McKesson 
companies  which  might  have  led  to  the 
discovery  of  the  fraud.  The  firm  of 
Price,  Waterhouse  &  Co.  for  14  years 
served  as  independent  public  accountants 
for  F.  Donald  Coster’s  enterprises. 
Within  range  of  the  procedures  which 
they  followed  there  were  numerous  cir¬ 
cumstances  which,  if  they  had  been 
recognized  and  carefully  investigated  by 
resourceful  auditors,  should  have  re¬ 
vealed  the  gross  inflation  in  the  ac¬ 
counts. 

We  can  not  and  do  not  say  that  every 
one  of  the  items  should  have  been  rec¬ 
ognized  by  the  auditors  as  significant 
and,  if  investigated,  would  have  led  to 
the  exposure  of  the  gross  falsification  of 
the  financial  statements.  It  is  also  quite 
conceivable  that  for  a  time  many  could 
have  been  and  perhaps  were  explained 
away.  We  do  believe,  however,  that  the 
number  of  items  and  the  period  of  time 
over  which  some  of  them  repeated  them¬ 
selves  gave  ample  opportunity  for  detec¬ 
tion  by  alert  and  inquisitive  auditors. 

(c)  Conclusion.  In  conclusion  we  re¬ 
produce  the  summary  from  the  last  sec¬ 
tion  of  our  report: 

Our  conclusion  based  upon  the  facts  re¬ 
vealed  by  the  record,  the  testimony  of  the 
expert  witnesses,  and  the  writings  of  recog¬ 
nized  authorities  is  that  the  audits  per¬ 
formed  by  Price,  Waterhouse  &  Co.  substan¬ 
tially  conformed,  in  form,  as  to  the  scope 
and  procedures  employed,  to  what  was  gen¬ 
erally  considered  mandatory  during  the  pe¬ 
riod  of  the  Girard-McKesson  engagements. 
Their  failure  to  discover  the  gross  overstate¬ 
ment  of  assets  and  of  earnings  is  attributable 
to  the  manner  in  which  the  audit  work  was 
done.  In  carrying  out  the  work  they’ failed 
to  employ  th.  degree  of  vigilance,  inquisi¬ 
tiveness,  and  analysis  of  the  evidence  avail¬ 
able  that  is  necessary  in  a  professional 
undertaking  and  is  recommended  in  all  well- 
known  and  authoritative  works  on  auditing. 
In  addition,  the  overstatement  should  have 
been  disclosed  if  the  auditors  had  corrobo¬ 
rated  the  Company’s  records  by  actual  ob¬ 
servation  and  independent  confirmation 
through  procedures  involving  regular  in¬ 
spection  of  inventories  and  confirmation  of 
accounts  receivable,  audit  steps  which,  al¬ 
though  considered  better  practice  and  used 
by  many  accountants,  were  not  considered 
mandatory  by  the  profession  prior  to  our 
hearings. 

Price,  Waterhouse  &  Co,  maintain  that  a 
Daiance  sheet  examination  is  not  Intended 
and  cannot  be  expected  to  detect  a  falsifica¬ 
tion  of  records  concealing  an  Infiatlon  of 
^ets  and  of  earnings  if  accomplished  by 
a  widespread  conspiracy  carried  on  by  the 
president  of  a  corporation,  aided  by  others 
wiihin  and  without  the  recognized  ranks 
01  a  corporation’s  operating  personnel,  and 
tnat  no  practical  system  of  Internal  check 
an  be  devised  the  effectiveness  of  which 
cannot  be  nullified  by  criminal  collusion  on 
the  part  of  a  chief  executive  and  key  em¬ 
ployees.  Such  cases  are  so  rare,  in  their 
opinion,  that  there  is  no  economic  Justifi¬ 
cation  for  the  amount  of  auditing  work 


which  would  be  required  to  increase  ma¬ 
terially  the  protection  against  It. 

’The  inference  to  be  drawn  from  this  posi¬ 
tion  and  from  statements  made  by  others 
in  connection  with  this  case  is  that  a  de¬ 
tailed  audit  ot  all  transactions  as  distin¬ 
guished  from  an  examination  based  on  tests 
and  samples  would  have  been  necessary  to 
reveal  the  falsification.  However,  as  we 
view  the  situation  in  this  case,  a  detailed 
audit  of  all  transactions  carried  out  by  the 
same  staff  would  merely  have  covered  h 
larger  volume  of  the  same  kinds  of  fictitious 
documents  and  transactions.  While  this 
might  have  brought  under  review  more  in¬ 
stances  of  what  we  have  listed  as  circum¬ 
stances  suggesting  further  investigation, 
there  is  little  ground  for  believing  that  this 
alone  would  have  raised  any  greater  ques¬ 
tion  as  to  the  authenticity  of  the  transac¬ 
tions. 

Moreover,  we  believe  that,  even  in  balance 
sheet  examinations  for  corporations  whose 
securities  are  held  by  the  public,  account¬ 
ants  can  be  expected  to  detect  gross  over¬ 
statements  of  assets  and  profits  whether  re¬ 
sulting  from  collusive  fraud  or  otherwise. 
We  believe  that  alertness  on  the  part  of  the 
entire  staff,  coupled  with  Intelligent  analysis 
by  experienced  accountants  of  the  manner  of 
doing  business,  should  detect  overstatements 
in  the  accounts,  regardless  of  their  cause, 
long  before  they  assume  the  magnitude 
reached  in  this  case.  Pxirthermore,  an  ex¬ 
amination  of  this  kind  should  not,  in  our 
opinion,  exclude  the  highest  officers  of  the 
corporation  from  its  appraisal  of  the  manner 
in  which  the  business  under  review  is  con¬ 
ducted.  Without  underestimating  the  im¬ 
portant  service  rendered  by  Independent 
public  accountants  in  their  review  of  the 
accounting  principles  emplpyed  in  the  prep¬ 
aration  of  financial  statements  filed  with  us 
and  Issued  to  stockholders,  we  feel  that  the 
discovery  of  gross  overstatements  in  the  ac¬ 
counts  is  a  major  purpose  of  such  an  audit 
even  though  it  t  '■  conceded  that  it  .might 
not  disclose  every  minor  defalcation.  In 
short.  Price,  Waterhouse  &  Co.’s  failure  to 
uncover  the  gross  overstatement  of  assets 
arid  of  earnings  in  this  case  should  not,  in 
our  opinion,  lead  to  general  condemnation 
of  recognized  procedures  for  the  examination 
of  financial  statements  by  means  of  tests 
and  samples. 

We  do  feel,  however,  that  there  should  be 
a  material  advance  in  the  development  of 
auditing  procedures  whereby  the  facts  dis¬ 
closed  by  the  records  and  documents  of  the 
firm  being  examined  are  to  a  greater  extent 
checked  by  the  auditors  through  physical 
inspection  or  independent  confirmation. 
The  time  has  long  passed,  if  it  ever  existed, 
when  the  basis  of  an  audit  was  restricted  to 
the  material  appearing  in  the  books  and 
records.  For  many  years  accountants  have 
in  regularly  applied  procedures  gone  outside 
the  records  to  establish  the  actual  existence 
of  assets  and  liabilities  by  physical  inspec¬ 
tion  or  Independent  confirmation.  As 
pointed  out  repeatedly  in  this  report,  there 
are  many  ways  in  which  this  can  be  ex¬ 
tended.  Particularly,  it  is  our  opinion  that 
auditing  procedures  relating  to  the  inspec¬ 
tion  of  Inventories  and  confirmation  of  re¬ 
ceivables,  which,  prior  to  our  hearings,  had 
been  considered  optional  steps,  should,  in 
accordance  with  the  resolutions  already 
adopted  by  the  various  accounting  societies, 
be  accepted  as  normal  auditing  procedures 
in  connection  with  the  presentation  of  com¬ 
prehensive  and  dependable  financial  state¬ 
ments  to  investors. 

We  have  carefully  considered  the  desira¬ 
bility  of  specific  rules  and  regulations  gov¬ 
erning  the  auditing  steps  to  be  performed 
by  accountants  in  certifying  financial  state¬ 
ments  to  be  filed  with  m.  Action  has 
already  been  taken  by  the  accounting  pro¬ 
fession  adopting  certain  of  the  auditing  pro¬ 
cedures  considered  in  this  case.  We  have 
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no  reason  to  believe  at  this  time  that  these 
extensions  will  not  be  maintained  or  that 
further  extensions  of  auditing  procedures 
along  the  lines  suggested  in  this  report  will 
not  be  made.  Further,  the  adoption  of  the 
specific  recommendations  made  in  this  re¬ 
port  as  to  the  type  of  disclosure  to  be  made 
in  the  accountant’s  certificate  and  as  to  the 
election  of  accountants  by  stockholders 
should  Insure  that  acceptable  standards  of 
auditing  procedure  will  be  observed,  that 
specific  deviations  therefrom  may  be  con¬ 
sidered  in  the  particular  instances  in  which 
they  arise,  and  that  accountants  will  be  more 
Independent  of  management.  Until  expe¬ 
rience  should  prove  the  contrary,  we  feel 
that  this  program  is  preferable  to  its  alter¬ 
native — the  detailed  prescription  of  the  scope 
of  and  procedures  to  be  followed  in  the  audit 
for  the  various  types  of  Issuers  of  securities 
who  file  statements  with  us — and  will  allow 
for  further  consideration  of  varying  audit 
procedures  and  for  the  development  of  dif¬ 
ferent  treatment  for  specific  types  of  issuers. 

[Accounting  Series  Release  No.  19,  De¬ 
cember  5,  19401 

§  211.21  Amendment  of  Rules  2-02 
and  3-07  of  Regulation  S-X  il7  CFR, 
210.2-02,  210.3-07).  The  text  of  this 
amendment  is  reflected  in  Regulation 
S-X  (17  CTR,  Part  210)  as  amended  to 
and  including  October  18,  1944. 

The  following  statement  was  made  at 
the  tirne  these  rules  were  amended: 

At  the  time  of  the  adoption  of  Regulation 
S-X  it  was  stated  that  “In  view  of  the 
pending  proceedings  in  the  matter  of  Mc¬ 
Kesson  and  Robbins,  Incorporated,  and  sev¬ 
eral  other  cases,  the  rules  governing  certifica¬ 
tion  by  accountants,  although  altered  and 
clarified  in  some  respects,  have  been  retained 
in  substantially  the  form  now  found  in  the 
General  Rules  and  Regulations  under  the 
Securities  Act  of  1933  and  the  several  major 
forms  under  the  1933  and  1934  Acts.  Upon 
completion  of  these  proceedings,  however, 
such  rules  are  to  be  considered  with  a  view 
to  revisions  deemed  necessary  as  a  result  of 
these  cases.’’ 

The  form  of  the  accountant’s  certificate 
was  considered  at  some  length  in  the  Report 
of  Investigation,  In  the  matter  of  McKesson 
&  Robbins,  Inc.  The  following  conclusions 
reached  on  this  subject  are  quoted  from 
pages  434-435  of  the  report. 

“•  •  •  it  appears  to  us*  that  the  fol¬ 

lowing  principles  should  be  adopted  respect¬ 
ing  the  form  and  content  of  accountants’ 
certificates  in  order  to  avoid  possibility  of 
confusion  in  the  future.’’ 

The  work  done  should  be  described  as  the 
auditor  sees  fit  and  any  desired  information 
concerning  the  accounts  may  be  stated. 
While  we  do  not  think  that  each  audit  step 
should  necessarily  be  set  forth,  it  is  to  be 
hoped  that  really  descriptive  language  will  be 
used  as  distinguished  from  a  standard  form 
based  upon  procedures  set  forth  in  a  bulletin 
neither  of  which  is  referred  to  in  the  cer¬ 
tificate.  While  the  road  is  left  clear  to  the 
auditor  to  describe  in  his  own  language  what 
he  has  done  and  what  he  has  found,  we  sug¬ 
gest  one  positive  requirement  in  this  connec¬ 
tion.  The  certificate  should  state  as  part  of 
the  description  of  the  scope  of  examination 
every  generally  recognized  normal  auditing 
procedure  which  has  been  omitted  and  the 
reasons  for  the  omission. 

We  believe  that,  in  addition  to  the  present 
expression  of  opinion  that  the  company’s 
position  and  results  of  operations  are  fairly 
presented  by  the  accounts,  the  accountant 
should  certify  that  the  examination  con¬ 
ducted  was  not  less  than  that  necessary  in 
order  to  form  the  foregoing  opinion.  ’This 
statement  may  well  replace  the  one  gen- 
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erally  in  use  in  certificates  prior  to  the  pres¬ 
ent  bearings  in  which  the  only  reference  to 
the  examination  in  the  opinion  paragraph 
was  in  the  words  “based  upon  such  examina¬ 
tion”  or  “subject  to  the  foregoing”  following 
“In  oiu*  opinion.”  ^sides  not  definitely 
stating  whether  the  examination  was  suffi¬ 
cient  in  scope,  these  words  would  seem  to 
Incorporate  all  prior  references  to  the  ex¬ 
amination  in  the  preceding  paragraphs  of 
the  certificate  and  base  the  auditor’s  opinion 
thereupon  without  specifically  stating  wheth¬ 
er  those  references  were  purely  descriptive 
or  in  the  natxu-e  of  exceptions.  Exceptions 
to  the  scope  of  the  audit  or  to  the  accotmts 
should  be  expressly  so  stated  in  the  same 
sentence  as  the  certification  as  to  the  scope 
of  the  audit  and  the  opinion  as  to  the  ac¬ 
counts,  respectively.  Exceptions  may  be  in¬ 
corporated  by  reference  in  such  sentences 
but  must  be  specifically  designated  as  “excep- 
tlcms.”  If  any  required  information  has  been 
withheld  by  the  client  or  access  to  records 
denied  these  facts  should,  of  course,  be 
treated  as  exceptions. 

We  said  above  that  the  auditor  shovild 
certify  that  the  ^lamination  was  not  less 
than  the  required  minimum  of  accepted 
practice  both  as  to  procedures  and  the  man¬ 
ner  of  their  application.  While  accountants 
may  not  be  able  to  certify  as  to  the  correct¬ 
ness  of  the  figures  appearing  on  the  financial 
statements ,  in  the  sense  of  guaranteeing  or 
warranting ‘their  correctness  but  can  merely 
express  their  opinion  with  respect  to  them, 
we  do  think  they  can  and  should  certify  that 
the  examination,  on  which  their  opinion  as 
to  the  financial  statements  was  based,  was 
at  least  equal  to  professional  requirements. 

Amendments  of  the  rules  as  to  ac¬ 
countants*  certificates  have  for  some  time 
been  the  subject  of  correspondence  and 
discussion  between  committees  repre¬ 
senting  the  American  Institute  of  Ac¬ 
countants,  the  Controllers  Institute  of 
America,  and  the  American  Accounting 
Association,  and  numerous  individual  ac¬ 
countants  and  members  of  the  Commis¬ 
sion’s  staff.  During  this  time  the  sug¬ 
gestions  made  by  individuals  as  well 
.  as  by  the  committees  have  been  given 
careful  consideration  and  a  number  of 
them  embodied  in  drafts  of  the  rules 
which  have  been  made  available  to  the 
cooperating  committees  and  individuals 
for  further  criticism.  Successive  revi¬ 
sions  and  criticism  have  resulted  in  the 
revised  rules  now  adopted  by  the  Com¬ 
mission. 

The  revised  Rule  2-02  (17  CFR,  210.2- 
02)  sets  forth  requirements  as  to  the  con¬ 
tents  of  the  accountant’s  certificate  and 
is  divided  into  four  sections. 

Sectioa  (a)  states  certain  technical 
requirements  and  involves  no  change 
from  previously  existing  rules. 

Section  (b)  contains  the  requirements 
for  the  accountant’s  representations  as 
to  the  nature  of  the  audit  which  he  has 
made.  Under  subsection  (i)  the  account¬ 
ant  must  give  a  reasonably  comprehen¬ 
sive  description  of  the  scope  of  the  audit 
which  he  has  performed.  In  accordance 
with  the  opinion  of  the  Commission  in 
the  McKesson  report,  the  subdivision  also 
requires  that,  if  any  generally  recognized 
normal  auditing  procedures  have  been 
omitted  with  respect  to  significant  items 
In  the  financial  statements,  such  omis¬ 
sions  shall  be  stated  with  a  clear  explana¬ 
tion  of  the  reasons  for  such  omission. 
It  is  contemplated  that  designation  of 
procedures  omitted  would  be  confined  to 
the  primary  auditing  requirements  which 


have  been  recognized  as  normal  auditing 
procedure,  as  for  example,  the  circulari¬ 
zation  of  receivables,  and  would  not  ex¬ 
tend  to  detailed  or  mechanical  steps. 
Since  in  particular  circumstances  such 
omissions  may  be  proper,  the  specifica¬ 
tion  of  such  omissions  and  the  reasons 
therefor  in  connection  with  the  descrip¬ 
tion  of  the  audit  would  not  be  consid¬ 
ered  as  exceptions  or  qualifications  un¬ 
less  specifically  so  noted  in  connection 
with  subsection  (ii)  which  requires  that 
the  accountant  shall  state  whether  the 
audit  was  made  in  accordance  with  gen¬ 
erally  accepted  auditing  standards  appli¬ 
cable  in  the  circumstances.  In  referring 
to  generally  recognized  normal  auditing 
procedures  the  Commission  has  in  mind 
thdse  ordinarily  employed  by  skilled  ac¬ 
countants  and  those  prescribed  by  au¬ 
thoritative  bodies  dealing  with  this  sub¬ 
ject,  as  for  example,  the  various  account¬ 
ing  societies  and  governmental  bodies 
having  jurisdiction.  In  referring  to  gen¬ 
erally  accepted  auditing  standards  the 
Commission  has  in  mind,  in  addition  to 
the  employment  of  generally  recognized 
normal  auditing  procedures,  their  ap¬ 
plication  with  professional  competence 
by  properly  trained  persons.  The  Com¬ 
mission  further  recognizes  that  the  in¬ 
dividual  character  of  each  auditing  en¬ 
gagement  and  the  facts  disclosed  through 
a  vigilant.  Inquisitive,  and  analytical  ap¬ 
proach  by  the  auditor  may  call  for  the 
extension  of  normal  procedures  or  the 
employment  df  additional  procedures. 
'Therefore,  subsection  (iii)  requires  that 
the  accountant  also  state  whether  he 
omitted  any  procedure  deemed  necessary 
by  him  under  the  circumstances  of  the 
particular  case. 

Paragraphs  2  and  3  of  section  (b)  in¬ 
corporate  provisions  of  previous  rules 
and  add  the  requirement  that  “appropri¬ 
ate  consideration  shall  be  given  to  the 
adequacy  of  the  system  of  internal  check 
and  control,’’  thus  emphasizing- the  im¬ 
portance  of  this  basic  element. 

Section  (c)  concerning  the  opinion  of 
the  accountant  as  to  the  financial  state¬ 
ments  covered  by  the  certificate  and  the 
accounting  principles  followed  is  for  the 
most  part  a  restatement  and  clarification 
of  previous  rules. 

Section  (d)  includes  an  important 
change  from  previous  rules,  in  that  it 
requires  in  addition  to  a  clear  identifi¬ 
cation  of  all  exceptions  that,  to  the  ex¬ 
tent  practicable,  the  effect  of  each  ex¬ 
ception  on  the  related  financial  state¬ 
ments  be  given.  A  clear  explanation  of 
the  effect  on  the  financial  statements  of 
the  use  of  accounting  principles  to  which 
exception  is  taken  is  deemed  necessary 
if  the  scatements  are  not  to  be  misleading 
to  investors. 

Rule  3-07  (17  CFR.  210.3-07)  incor¬ 
porates  the  new  requirement  that  if  “any 
significant  retroactive  adjustment  of  the 
accounts  of  prior  years  has  been  made  at 
the  beginning  of  or  during  any  period 
covered  by  the  profit  and  loss  statements 
filed,  a  statement  thereof  shall  be  given 
in  a  note  to  the  appropriate  statement, 
and  if  the  •  •  •  adjustment  sub¬ 
stantially  affects  proper  comparison  with 
the  preceding  fiscal  period,  the  necessary 
explanation.’’  [Accounting  Series  Re¬ 
lease  No.  21,  February  5,  1941] 


S  211.22  Independence  of  account¬ 
ants;  Indemnification  by  registrant.  In¬ 
quiry  has  been  made  as  to  whether  an 
accountant  who  certifies  financial  state¬ 
ments  included  in  a  registration  state¬ 
ment  or  annual  report  filed  with  the 
Commission  under  the  Securities  Act  of 

1933  or  the  Securities  Exchange  Act  of 

1934  may  be  considered  to  be  independent 
if  he  has  entered  into  an  indemnity 
agreement  with  the  registrant.  In  the 
particular  illustration  cited,  the  board  of 
directors  of  the  registrant  formally  ap¬ 
proved  the  filing  of  a  registration  state¬ 
ment  with  the  Commission  and  agreed 
to  indemnify  and  save  harmless  each 
and  every  accountant  who  certified  any 
part  of  such  statement,  “from  any  and 
all  losses,  claims,  damages  or  liabilities 
arising  out  of  such  act  or  acts  to  which 
they  or  any  of  them  may  become  subject 
under  the  Securities  Act  of  1933,  as 
amended,  or  at  ‘common  law,’  other  than 
for  their  willful  misstatements  or  omis¬ 
sions.’’ 

The  Securities  Act  of  1933  requires 
statements  to  be  certified  by  independent 
accountants  and  the  Securities  Exchange 
Act  of  1934  gives  the  Commission  power 
to  require  that  the  certifying  account¬ 
ants  be  independent.  The  requirement 
of  independence  is  incorporated  in  the 
several  froms  promulgated  by  the  Com¬ 
mission  and  is  partially  defined  in  Rule 
2-01  (b)  of  Regulation  S-X  (17  CFR, 
210.2-01  (b))  which  reads:  “The  Com¬ 
mission  will  not  recognize  any  certified 
public  accountant  or  public  accountant 
as  independent  who  is  not  in  fact  inde- 
•  pendent.  An  accountant  will  not  be  con¬ 
sidered  independent  with  respect  to  any 
person  in  whom  he  has  any  substantial* 
interest,  direct  or  indirect,  or  with  whom 
he  is,  or  was  during  the  period  of  report, 
connected  as  a  promoter,  underwriter, 
voting  trustee,  director,  oflBcer  or  em¬ 
ployee.’’ 

This  concept  of  independence  has  also 
been  interpreted  in  Accounting  Series 
Release  No.  2  (17  CFR,  211.2)  and  in 
several  stop-order  opinions.  In  the  mat¬ 
ter  of  Cornucopia  CJold  Mines,  1  S.  E.  C. 
364  (1936) ,  the  Commission  held  that  the 
certification  of  a  balance  sheet  prepared 
by  an  employee  of  the  certifying  ac¬ 
countants.  who  was  also  serving  as  the 
unsalaried  but  principal  financial  and 
accounting  officer  of  the  registrant,  and 
who  was  a  shareholder  of  the  registrant, 
was  not  a  certification  by  an  independ¬ 
ent  accountant.  In  the  matter  of  Rick¬ 
ard  Ramore  Gold  Mines,  Ltd.,  2  S.  E.  C. 
377  (1937) ,  an  accountant  was  held  to  be 
not  Independent  by  reason  of  the  fact 
that  he  was  an  employee  or  partner  of 
another  accountant  who  owned  a  large 
block  of  stock  issued  to  him  by  the  regis¬ 
trant  for  services  in  connection  with  its 
organization.  In  the  matter  of  American 
Terminals  and  Transit  Company,  1  S.  E. 
C.  701  (1936),  conscious  falsification  of 
the  facts  by  the  certifying  accountant 
was  held  to  rebut  the  presumption  of 
independence  arising  from  an  absence  of 
direct  interest  or  employment.  In  the 
matter  of  Metropolitan  Personal  Loan 
Company,  2  S.  E.  C.  803  (1937),  it  was 
held  that  accountants  who  completely 
subordinate  their  Judgment  to  the  de¬ 
sires  of  their  client  are  not  independent. 
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In  the  matter  of  A.  Hollander  &  Son.  Inc., 

8  S.  E.  C.  586  (1941),  the  Commission 
held  that  an  accountant  could  not  be 
considered  independent  when  the  com¬ 
bined  holdings  of  himself,  one  of  his 
partners,  and  their  wives  in  the  stock  of 
the  registrant  had  a  substantial  aggre¬ 
gate  market  value  and  constituted  over 
a  period  of  4  years  from  1  ^4  percent  to  9 
percent  of  the  combined  personal  for¬ 
tunes  of  these  persons.  It  was  also  held 
to  be  evidence  of  lack  of  independence, 
with  respect  to  the  registrant,  that  the 
accountant  had  made  loans  to,  and  re¬ 
ceived  loans  from,  the  registrant’s  officers 
and  directors.  In  the  same  case,  the  evi¬ 
dence  showed  that  registrant’s  president, 
over  a  period  of  years,  had  used  the  ac¬ 
countant’s  name  as  a  false  caption  for 
an  account  on  the  books  of  an  affiliate 
not  audited  by  such  accountant  and  that 
upon  learning  of  these  facts  the  account¬ 
ant  protested  and  procured  a  letter  of 
indemnification  in  connection  with  such 
use.  It  was  held  that  this  continued  use 
of  the  accountant’s  name,  after  his  pro¬ 
test,  and  the  overriding  attitude  appar¬ 
ently  assumed  by  the  registrant’s  presi¬ 
dent  in  this  matter,  constituted  addi¬ 
tional  evidence  of  lack  of  independence. 

I  ‘  think  the  purpose  of  requiring  the 
certifying  accountant  to  be  independent 
is  clear.  Independence  tends  to  assure 
the  objective  and  impartial  considera¬ 
tion  which  is  needed  for  the  fair  solu¬ 
tion  of  the  complex  and  often  controver¬ 
sial  matters  that  arise  in  the  ordinary 
course  of  audit  work.  On  the  other  hand, 
bias  due  to  the  presence  of  an  entan¬ 
gling  affiliation  or  interest,  inconsistent 
with  proper  professional  relations  of  ac¬ 
countant  and  client,  may  cause  loss  of 
objectivity  and  impartiality  and  tends  to 
cast  doubt  upon  the  reliability  and  fair¬ 
ness  of  the  accountant’s  opinion  and  of 
the  financial  statements  themselves. 
Lack  of  independence,  moreover,  may  be 
established  otherwise  than  solely  by 
proof  of  misstatements  and  omissions  in 
the  financial  statements.  As  was  said  in 
a  recent  opinion  of  the  Commission :  ’ 

We  cannot,  however,  accept  the  theory 
advanced  by  counsel  for  the  Intervenors 
that  lack  of  independence  is  established  only 
by  the  actual  coloring  or  falsification  of  the 
financial  statements  or  actual  fraud  or  de¬ 
ceit.  To  adopt  such  an  interpretation  would 
be  to  Ignore  the  fact  that  one  of  the  pur¬ 
poses  of  requiring  a  certificate  by  an  inde¬ 
pendent  public  accountant  is  to  remove  the 
possibility  of  impalpable  and  unprovable 
biases  which  an  accountant  may  uncon¬ 
sciously  acquire  because  of  his  Intimate  non- 
professional  contacts  with  his  client.  The 
requirement  for  certification  by  an  inde¬ 
pendent  public  accountant  is  not  so  much 
a  guarantee  against  conscious  falsification 
or  intentional  deception  as  it  is  a  measure 
to  Insure  complete  objectivity.  It  is  in  part 
to  protect  the  accounting  profession  from 
the  implication  that  slight  carelessness  or 
the  choice  of  a  debatable  accoimtlng  pro¬ 
cedure  is  the  result  of  bias  or  lack  of  inde¬ 
pendence  that  this  Commission  has  In  Its 
prior  decisions  adopted  objective  standards. 
Viewing  our  requirements  in  this  light,  any 
inferences  of  a  personal  nature  that  may  be 
directed  against  specific  members  of  the 
accounting  profession  depend  on  the  facts 


’Chief  Accountant. 

’  In  the  matter  of  A.  Hollander  &  Son,  Inc., 
supra. 
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of  a  particular  case  and  do  not  fiow  from  the 
imdiflerentlated  application  of  uniform  ob¬ 
jective  standards. 

While  Rule  2-01  (b)  (17CFR,  (210.2-01 
(b) )  quoted  above  designates  certain  re¬ 
lationships  that  will  be  considered  to 
negative  independence,  it  is  clear  from 
the  opinions  cited  that  other  situations 
and  relationships  may  also  so  impair 
the  objectivity  and  impartiality  of  an 
accountant  as  to  prevent  him  from  being 
considered  independent  for  the  purpose 
of  certifying  statements  required  to  be 
filed  by  a  particular  registrant. 

In  the  particular  case  cited  the  ac¬ 
countant  was  indemnified  and  held 
harmless  from  all  losses  and  liabilities 
arising  out  of  his  certification,  other  than 
those  flowing  from  his  own  willful  mis¬ 
statements  or  omissions.  When  an  ac¬ 
countant  and  his  client,  directly  or 
through  an  affiliate,  have  entered  into 
an  agreement  of  indemnity  which  seeks 
to  assure  to  the  accountant  immunity 
from  liability  for  his  own  negligent  acts, 
whether  of  omission  or  commission,  it  is 
my  opinion  that  one  of  the  major  stimuli 
to  objective  and  unbiased  consideration 
of  the  problems  encountered  in  a  par¬ 
ticular  engagement  is  removed  or  greatly 
weakened.*  Such  condition  must  fre¬ 
quently  induce  a  departure  from  the 
standards  of  objectivity  and  impartial¬ 
ity  which  the  concept  of  independence 
implies.  In  such  difficult  matters,  for 
example,  as  the  determination  of  the 
scope  of  audit  necessary,  existence  of 
such  an  agreement  may  easily  lead  to 
the  use  of  less  extensive  or  thorough 
procedures  than  would  otherwise  be  fol¬ 
lowed.  In  other  cases  it  may  result  in 
a  failure  to  appraise  with  professional 
acumen  the  information  disclosed  by  the 
examination.  Consequently,  on  the 
basis  of  the  facts  set  forth  in  your  in¬ 
quiry,  it  is  my  opinion  that  the  account¬ 
ant  cannot  be  recognized  as  independent 
for  the  purpose  of  certifying  the  finan¬ 
cial  statements  of  the  corporation.  [Ac¬ 
counting  Series  Release  No.  22,  March 
14,  1941] 

§  211.23  Treatment  of  Federal  income 
and  excess  profits  taxes.  Several  in¬ 
quiries  have  been  received  with  respect  to 
the  manner  in  which  the  normal  income 
tax,  defense  tax,  declared  value  excess 
profits  tax,  and  the  excess  profits  tax 
levied  pursuant  to  the  Second  Revenue 
Act  of  1940  should  be  reflected  in  profit 
and  loss  or  income  statements  which  are 
filed  with  this  Commission  and  to  which 
Regulation  S-X  (17  CPR,  Part  210)  is 
applicable. 


•  It  may  be  noted  that  sec.  152  of  the  Eng¬ 
lish  Companies  Act  (1929)  makes  comparable 
Indemnity  agreements  void: 

“152.  Subject  as  hereinafter  provided,  any 
provision,  whether  contained  In  the  article 
of  a  company  or  In  any  contract  with  a  com¬ 
pany  or  otherwise,  for  exempting  any  director, 
manager  or  ofllcer  of  the  company,  or  any 
person  (whether  an  officer  of  the  company 
or  not)  employed  by  the  company  as  auditor 
from,  or  Indemnifying  him  against,  any  li¬ 
ability  which  by  virtue  of  any  rule  of  law 
would  otherwise  attach  to  him  in  respect  of 
any  negligence,  default,  breach  of  duty  or 
breach  of  trust  of  which  he  may  be  guilty 
in  relation  to  the  company  shall  be  void.” 


It  is  my’  opinion  that  in  such  state¬ 
ments  Section  15  of  Rule  5-03  (17  CFR, 
210.5-3)  contemplates  that  the  normal 
income,  defense,  and  declared  value  ex¬ 
cess  profits  taxes  should  be  included 
under  subsection  (a)  and  the  excess 
profits  tax  prescribed  by  the  Second 
Revenue  Act  of  1940  should  be  included 
under  subsection  (b).  A  similar  segre¬ 
gation  is  contemplated  by  the  compara¬ 
ble  provisions  of  Rules  6-03  and  7-05  (17 
CFR,  210.6-03,  210.7-05).  [Accounting 
series  Release  No.  23,  April  9,  1941] 

§  211.25  Procedure  in  quasi-reorgan¬ 
ization.  Inquiry  has  been  made  from 
time  to  time  as  to  the  comditions  under 
which  a  quasi-reorganization  may  be 
said  to  have  been  effected.  The  term 
quasi -reorganization  has  come  to  be  ap¬ 
plied  in  accounting  to  the  corporate  pro¬ 
cedure  in  the  course  of  which  a  company, 
without  the  creation  of  a  new  corporate 
entity  and  without  the  intervention  of 
formal  court  proceedings,  is  enabled  to 
eliminate  a  deficit  whether  resulting 
from  operations  or  the  recognition  of 
other  losses  or  both  and  to  establish  a 
new  earned  surplus  account  for  the  ac¬ 
cumulation  of  earnings  subsequent  to  the 
date  selected  as  the  effective  date  of  the 
quasi-reorganization.  Certain  aspects 
of  the  problem  have  previously  been  dis¬ 
cussed  in  published  opinions  of  the  Com¬ 
mission  •  and  in  three  published  opinions 
of  the  chief  accountant.’®  In  the  amend¬ 
ments  to  Rules  6-02,  12-19,  12-20,  12-21, 
and  12-22  of  Regulation  S-X  (17  CFR, 
210.6-02,  210.12-19,  210.12-20,  210.12-21, 
210.12-22)  which  were  recently  adopted 
In  conjunction  with  the  promulgation  of 
a  form  for  registration  of  investment 
companies  under  the  Investment  Com¬ 
pany  Act  of  1940,  the  term  is  used  in 
definition  of  circumstances  under  which 
there  may  be  shown  in  lieu  of  the  cost  of 
securities  the  written-down  amounts  re¬ 
sulting  from  quasi-reorganization. 

It  has  been  the  Commission’s  view  for 
some  time  that  a  quasi-reorganization 
may  not  be  considered  to  have  been  ef¬ 
fected  unless  at  least  all  of  the  following 
conditions  exist: 

(1)  Earned  surplus  as  of  the  date  selected 
Is  exhausted; 

(2)  Upon  consummation  of  the  quasi-re¬ 
organization  no  deficit  exists  in  any  surplus 
account; 

(3)  'The  entire  procedure  is  made  known  to 
all  persons  entitled  to  vote  on  matters  of 
general  corporate  policy  and  the  appropriate 
consents  to  the  particular  transactions  are 
obtained  In  advance  In  accordance  with  the 
applicable  law  and  charter  provisions; 

(4)  The  procedure  accomplishes  with  re¬ 
spect  to  the  accounts  substantially  what 
might  be  accomplished  in  a  reorganization  by 
legal 'proceedings — namely,  the  restatement 
of  assets  in  terms  of  present  conditions  as 
well  as  appropriate  modifications  of  capital 


»  See  particularly  Associated  Gas  and  Elec¬ 
tric  Corporation,  6  S.  E.  C.  805  (1940) . 

**  Accounting  Series  Releases  Nos.  1  (17 
CFR,  211.1),  discussing  the  propriety  of 
charging  losses  to  capital  surplus  rather  than 
earned  surplus;  15  (17  CFR,  211.15),  discuss¬ 
ing  the  nature  of  the  disclosure  to  be  made 
In  subsequent  statements;  and  16  (17  CFR, 
211.16),  discussing  the  disclosure  necessary 
where  consent  of  stockholders  was  not  ob¬ 
tained,  such  action  being  permissible  under 
the  applicable  State  law. 
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and  capital  surplus.  In  order  to  obviate  so 
far  ac  possible  the  necessity  of  future  reor¬ 
ganizations  of  like  nature. 

It  is  Implicit  in  such  a  procedure  that 
reductions  in  the  carrying  value  of  assets 
at  the  effective  date  may  not  be  made 
beyond  a  point  which  gives  appropriate 
recognition  to  conditions  which  appear 
to  have  resulted  in  relative  permanent 
reductions  in  asset  values;  as  for  example, 
complete  or  partial  obsolescence,  lessened 
utility  value,  reduction  in  investment 
value  due  to  changed  economic  condi¬ 
tions,  or,  in  the  case  of  current  assets,  de¬ 
clines  in  indicated  realization  value.  It 
is  also  implicit  in  a  procedure  of  this  kind 
that  it  is  not  to  be  employed  recurrently 
but  only  under  circumstances  which 
would  Justify  an  actual  reorganization  or 
formation  of  a  new  corporation,  particu¬ 
larly  if  the  sole  or  principal  purpose  of 
the  quasi-reorgSnization  is  the  elimina¬ 
tion  of  a  deficit  In  earned  surplus  result¬ 
ing  from  operating  losses. 

In  the  case  of  the  quasi-reorganization 
of  a  parent  company  it  is  an  implicit  re¬ 
sult  of  such  procedure  that  the  effective 
date  should  be  recognized  as  having  the 
significance  of  a  date  of  acquisition  of 
control  of  subsidiaries.  Hence,  dividends 
subsequently  received  from  subsidiaries 
should  be  treated  as  income  only  to  the 
extent  that  they  are  declared  by  subsid¬ 
iaries  out  of  earnings  subsequent  to  the 
effective  date.  Likewise,  in  consolidated 
statements,  earned  surplus  of  subsidiar¬ 
ies  at  the  effective  date  should  be  ex¬ 
cluded  from  earned  surplus  on  the  consol¬ 
idated  balance  sheet  [Accounting  Series 
Relief  No.  25,  May  29, 1941] 

§  211.26  Interpretation  of  Rule  5-02  of 
Regulation  S-X  (17  CFR.  210.5-02)  re¬ 
garding  the  omission  of  an  analysis  of 
registrant’s  surplus  accounts.  You  in¬ 
quire  whether  the  instruction  relative  to 
an  analysis  of  surplus  set  forth  in  para¬ 
graph  34  (b)  of  Rule  5-02  of  Regulation 
6-X  (17  CFR,  210.5-02)  implies  that 
an  analysis  of  the  registrsuit’s  surplus 
accounts  may  be  omitted  when,  pursuant 
to  instructions  such  as  those  set  forth 
under  Item  8-I-A  (2)  (a)  in  the  instruc-- 
tion  book  for  Form  10-K,  there  may  be 
filed  in  lieu  of  an  individual  profit  and 
loss  statement  of  the  registrant,  a  con¬ 
solidated  statement  of  the  registrant  and 
certain  totally  held  suteidiaries.  The 
portion  of  the  above  instruction  here  per¬ 
tinent  reads  as  follows; 

Provided,  however.  That  in  lieu  of  such  profit 
and  loss  statement  there  may  be  filed  a  profit 
and  loss  statement  consolidating  the  accounts 
of  the  registrant  and  one  or  more  of  its 
subsidiaries  (hereinafter  called  “included 
Bubsldiaries”) ,  if  aU  the  following  conditions 
exist ; 

(I)  The  registrant  is  primarily  an  operat¬ 
ing  company; 

(II)  CXher  than  directors’  qualifying 
shares,  all  classes  of  outstanding  securities, 
other  than  those  evidencing  long-term  or 
funded  debt,  of  the  included  subsidiaries  are 
owned  in  their  entirety  by  the  registrant 
and/or  the  included  subsldaries; 

(ill)  No  one  of  the  included  subsidiaries 
owes  to  any  person  other  than  the  registrant 
any  long-term  or  funded  debt  of  an  amount* 
which  is  significant  in  relation  to  the  par¬ 
ticular  subsidiary; 

(iv)  The  included  subsidiaries  are,  in  prac¬ 
tical  effect,  operating  divisions  of  the  regis¬ 
trant;  •  •  • 

The  above  permission,  you  will  note, 
extends  only  to  the  re^strdnt’s  profit  A'fid 


loss  statement  and  does  not  permit  the 
omission  of  the  registrant’s  balance 
sheet.  Therefore,  pursuant  to  such  in¬ 
structions,  it  would  be  permissible  to 
omit  supplementary  schedules  required 
to  be  filed  in  support  of  detailed  items 
in  profit  and  loss  statements;  but  it 
would  not  be  permissable  to  omit  sched¬ 
ules  required  to  be  filed  in  support  of 
particular  balance  sheet  items,  nor  to 
omit  analyses  of  the  surplus  accounts 
appearing  on  such  balance  sheet.  Such 
balance  sheet  schedules  and  analyses 
should  be  filed  for  each  period  covered 
by  the  substituted  consolidated  profit 
and  loss  statements. 

Item  34  (b)  of  Rule  5-02  of  Regulation 
S-X  (17  CFR,  210.5-02)  to  which  you 
specifically  refer  reads  in  part  as  follows: 
“An  analysis  of  each  surplus  account  set¬ 
ting  forth  the  information  prescribed  in 
Rule  11-02  (17  CFR,  210.11-02)  shall  be 
given  for  each  period  for  which  a  profit 
and  loss  statement  is  filed  •  •  As 

indicated  in  its  preface.  Regulation  S-X 
(17  CFR,  Part  210)  relates  to  the  form 
and  content  of  financial  statements, 
while  the  instructions  to  the  applicable 
forms  determine  what  financial  state¬ 
ments  are  to  be  filed.  The  cited  portion 
of  Item  34  (b)  of  Regulation  S-X  (17 
CFR.  210.5-02)  must  therefore  be  read 
in  the  light  of  the  pertinent  instructions, 
in  the  applicable  form,  as  for  example 
those  quoted  from  Item  8  of  Form  10-K 
(17  CFR.  249.310). 

Accordingly,  it  is  my  ‘  opinion  that  the 
language  of  Item  34  (b)  should  be  con¬ 
sidered  as  indicating  the  period  or  pe¬ 
riods  for  which  the  required  information 
must  set  forth  and  may  not  be  con¬ 
strued  as  permitting  the  omission  of  an 
analysis  of  the  registrant’s  surplus  ac¬ 
counts.  [Accounting  Series,  Release  No. 
26.  July  1,  1941] . 

§  211.27  The  nature  of  the  examina¬ 
tion  and  certificate  required  by  para¬ 
graph '(4)  of  Rule  N-17F-1  and  para¬ 
graph  (7)  of  Rule  N-17F-2  (17  CFR, 
270.17f-l,  270.17 f-2)  under  the  Invest¬ 
ment  Company  Act  of  1940.  Inquiry 
has  been  made  as  to  the  nature  of 
the  examination  and  certificate  required 
by  paragraph  (4)  of  Rule  N17F-1  and 
paragraph  (7)  of  Rule  N-17P-2  (17 
CFR,  270.17f-l,  270.17f-2)  promulgated 
under  the  Investment  Company  Act  of 
1940. 

Rule  N-17F-2  (17  CFR,  270.17f-2)  sets 
up  certain  standards  to  be  followed  by' 
management  investment  companies  reg¬ 
istered  under  the  Investment  Company 
Act  of  1940  which  maintain  in  their  own 
custody  their  portfolio  securities  and 
similar  investments.  Paragraph  (7)  of 
that  rule  is  as  follows; 

Such  securities  and  investments  shall  be 
verified  by  complete  examination  by  an  in¬ 
dependent  public  accountant  retained  by 
such  registered  company  at  lesist  three  times 
during  the  fiscal  year,  at  least  two  of  which 
shall  be  chosen  by  such  accountant  without 
prior  notice  to  such  company.  A>  certificate 
of  such  accountant,  stating  that  he  has  made 
an  examination  of  such  secvirities  and  in¬ 
vestments  and  describing  the  nature  and 
extent  of  the  examination,  shall  be  trans¬ 
mitted  to  the  Ck>mmi68ion  promptly  alter 
each  such  examination. 

The  securities  and  investments  re¬ 
ferred  to  in  the  quoted  paragraph  are 

1  Chief  Accountant. 


Identified  by  paragraphs  (1)  and  (2)  of 
the  rule  as  (a)  securities  on  deposit  in  a 
vault  or  other  depository  maintained  by 
a  bank  or  other  company  whose  func¬ 
tion  and  physical  facilities  are  super¬ 
vised  by  Federal  or  State  authority;  (b) 
securities  which  are  collateralized  to  the 
extent  of  their  full  market  value;  (c)  se¬ 
curities  hypothecated,  pledged,  or  placed 
in  escrow  for  the  account  of  such  reg¬ 
istered  company;  and  (d)  securities  in 
transit.  The  examination  and  certificate 
required  by  the  quoted  paragraphs  should 
therefore  cover  all  of  the  securities  listed 
in  paragraphs  (1)  and  (2).  . 

In  order  to  make  a  complete  examina¬ 
tion  of  the  securities,  it  is,  in  my  *  opin¬ 
ion,  necessary  for  the  accountant  not 
only  to  make  a  physical  examination  of 
the  securities  themselves,  or  in  certain 
cases  to  obtain  confirmation,  but  also  to 
reconcile  the  physical  count  or  con¬ 
firmation  with  the  book  records.  Fur¬ 
thermore,  in  my  opinion  it  is  a  necessary 
prerequisite  to  such  a  reconciliation  that 
there  have  been  made  an  appropriate 
examination  of  the  investment  accounts 
and  supporting  records,  including  an 
adequate  check  or  analysis  of  the  se¬ 
curity  transactions  since  the  last  ex¬ 
amination  and  the  entries  pertaining 
thereto.  While  the  certificate  filed  must 
describe  the  nature  and  extent  of  the 
examination  made,  it  is  not  necessary 
that  each  step  taken  be  set  out;  instead, 
there  should  be  included  in  the  certifi¬ 
cate  in  general  terms  an  appropriate 
description  of  the  scope  of  the  examina¬ 
tion  of  the  accounts  and  the  physical 
examination  or  confirmation  of  the— 
securities. 

Finally,  in  order  to  meet  the  require¬ 
ments  of  paragraph  (7)  of  Rule  N-17F-2 
(17  CFR,  270.17f-2)  the  certificate 
should  comply  with  the  usual  technical 
requirements  as  to  dating,  salutation 
and  manual  signature  and,  in  addition 
to  the  description  of  the  examination 
made,  should  set  forth: 

(a)  The  date  of  the  physical  count 
and  verification,  and-  the  period  for 
which  the  investment  ‘accounts  and 
transactions  were  examined; 

(b)  A  clear  designation  of  the  de¬ 
pository; 

(c)  Whether  the  examination  was* 
made  without  prior  notice  to  the  com¬ 
pany;  and 

(d)  The  results  of  the  examination. 

Rule  N-17P-1  (17  CFR,  270.17f-l) 

specifies  the  conditions  under  which  a 
registered  management  investment  com¬ 
pany  may  place  or  maintain  its  securities 
and  investments  in  the  custody  of  a 
company  which  is  a  member  of  a  na¬ 
tional  securities  exchange.  Paragraph 
(4)  of  that  rule  calls  for  periodic  ex¬ 
aminations  of  the  securities  and  invest¬ 
ments  so  placed  or  maintained  and  for 
certificates  as  to  the  verification  thereof. 
In  my  opinion  the  requirements  of  such 
paragraph  (4)  Involve  substantially  the 
same  considerations  as  those  of  para¬ 
graph  (7)  of  Rule  N-17F-2  and  the 
above  discussion  is  therefore  likewise 
applicable  to  the  examination  and  cer¬ 
tificate  required  by  such  paragraph  (4). 
[Accounting  Release  Series  No.  27,  De¬ 
cember  11,  1941] 

§  211.30  Auditing  of  inventories  under 
>  ivartime  conditions.  To  avoid  any  possi¬ 
ble  Interruption  In  the  production  or  de- 
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livery  of  war  materials,  the  Securities 
and  Exchange  Commission  today  an¬ 
nounced  the  establishment  of  a  liberal¬ 
ized  policy  with  respect  to  its  require¬ 
ments  regarding  physical  inventory  veri¬ 
fication  by  independent  public  account¬ 
ants. 

Where  the  customary  taking  of  inven¬ 
tory  <  including  observance  or  test¬ 
checking  by  auditors)  would  curtail  pro¬ 
duction  of  war  materials,  such  procedures 
may  be  omitted  so  long  as  all  reasonable 
and  practical  alternative  measures  are 
taken  by  the  company  and  its  independ¬ 
ent  public  accountants  to  assure  the  sub¬ 
stantial  fairness  of  inventory  amounts 
stated  in  the  financial  statements  and 
proper  disclosure  is  made. 

Whenever  inquiries  on  this  point  have 
been  received  from  registrants  engaged 
in  the  production  of  war  materials,  it  has 
been  the  policy  to  discuss  with  the  regis¬ 
trant  and  its  accountants  the  extent  to 
which  normal  procedures  may  be  fol¬ 
lowed  without  curtailment  of  production, 
and  the  extent  to  which  It  is  reasonable 
and  practicable  to  employ  alternative 
procedures  or  to  extend  other  normal 
procedures  with  a  view  to  obtaining  the 
most  satisfactory  possible  determination 
and  review  of  inventory  amounts. 
Through  the  use  of  extended  or  substi¬ 
tute  procedures,  it  has  ordinarily  been 
possible  in  these  cases,  for  the  indei>end- 
ent  public  accountants  to  satisfy  them¬ 
selves  as  to  the  substantial  fairness  of 
the  inventory  amounts  and  thus  to  ex¬ 
press  their  opinion  without  taking  excep¬ 
tion  to  the  substantial  fairness  of  the 
representations  as  to  inventories,  al¬ 
though  their  certificate  indicated  the 
extent  to  which  the  normal  auditing 
procedures  of  observation  or  test-check¬ 
ing  of  the  inventory  had  not  been 
employed. 

On  the  basis  of  such  conferences  and 
correspondence  where  full  disclosure  of 
the  circumstances  has  been  made  in  the 
financial  statements  and  certificates,  no 
objections  have  been  raised  to  the  omis¬ 
sion  of  normal  proceduiies  with  respect 
to  statements  for  the  current  reporting 
period  of  companies  engaged  in  the  pro¬ 
duction  of  war  materials. 

The  following  statement  of  procedure, 
prepared  by  William  W.  Werntz,  chief 
accountant,  will  be  of  assistance  to  regis¬ 
trants  and  their  accountants  faced  with 
circumstances  which  make  it  necessary 
to  curtail  or  omit  certain  normal  audit¬ 
ing  procedures  as  to  inventories  in  order 
to  avoid  delay  in  production  and  delivery 
of  war  materials; 

The  taking  of  an  inventory  has  always 
been  considered  an  important  part  of  the 
accounting  of  a  corporation  in  reporting  its 
position  and  the  results  of  its  operations. 
Observation  of  the  taking  of  inventory  or 
the  test-checking  of  the  inventory  has  for 
some  time  been  recognized  as  a  normal  pro¬ 
cedure  to  be  followed  by  independent  public 
accountants  in  audits  made  for  the  purpose 
of  expressing  their  professional  opinion  as 
to  whether  the  financial  statements  fairly 
reflect  the  financial  position  of  a  company 
and  the  results  of  its  operations  in  accord- 
srice  with  generally  accepted  accounting 
principles  and  practices  applied  on  a  basis 
consistent  with  that  of  the  preceding  year.‘» 


See  Securities  and  Exchange  Commis¬ 
sion,  Report  on  Investigation  In  the  matter 
Of  McKesson  &  Robbins,  Inc.  (1940) ,  particu¬ 
larly  pp.  399  .  Testimony  of  Expert  Wit- 


Under  paragraph  (b)  (1)  of  Rule  2-02  of 
Regulation  S-X  (17  CFR,  210.2-02),  faUure 
to  employ  any  procedure  generally  recognized 
as  normal  must  be  disclosed  and  the  reasons 
for  such  omission  given.  Paragraph  (b)  (il) 
of  such  rule  further  calls  for  a  representa¬ 
tion  as  to  whether  the  audit  was  made  in 
accordance' with  generally  accepted  auditing 
standards  applicable  in  the  circrunstances. 
Failure  to  employ  the  procedure  under  dis¬ 
cussion  would,  where  inventories  were  of 
material  amount,  necessitate  an  exception  to 
any  positive  statement  that  such  standards 
had  been  observed.'*  The  existence  of  such 
an  exception,  moreover,  would  make  the  cer¬ 
tificate  subject  to  the  citation  of  a  deficiency 
in  respect  thereto.  It  may  also  be  noted 
that  it  is  generally  recognized  that  where  an 
exception  is  suflQclently  material  to  negative 
the  expression  of  an  opinion  as  to  the  fair¬ 
ness  of  the  presentation  made  by  the  finan¬ 
cial  statements,  the  auditor  should  refrain 
from  giving  any  opinion  at  all.'* 

Under  present  circumstances,  however,  it 
may  in  particular  cases  be  impossible  to  take 
a  satisfactory  physical  inventory  without 
Interruption  of  the  production  and  delivery 
of  war  materials.  It  may  also  be  impossible 
for  the  independent  accoimtants  to  have 
such  physical  contact  with  the  inventory  as 
normal  auditing  procedme  calls  for.  Where 
the  book  inventory  records  provide  svifflcient 
control  over  inventories,  a  temporary  cessa¬ 
tion  of  the  periodic  comparison  with  the 
physical  stocktakings  would  ordinarily  be 
less  serious  than  where  book  records  are  in¬ 
adequate  or  lacking.  However,  it  is  clearly 
in  the  public  interest  that  as  positive  and  ef¬ 
fective  substantiation  of  the  Inventory 
amounts  be  made  as  circumstances  permit. 
The  auditor  by  devising  supplemental  pro¬ 
cedures  based  on  the  circmnstances  of  the 
particular  case  and  by  extending  the  scope 
of  normal  procedures  which  do  not  require 
cessation  of  production  shovild  endeavor 
wherever  possible  so  to  satisfy  himself  as 
to  the  substantial  fairness  of  the  inventory 
amounts  that  his  certificate,  while  indicating, 
the  omission  of  the  normal  procedure  of  ob¬ 
servation  or  test-checking,  need  not  contain 
an  exception  to  the  substantial  fairness  of 
the  presentation  of  inventories. 

Where  circumstances  show  that  the  ob¬ 
servance  of  normal  procedures  with  respect 
to  inventories  would  result  in  interruption 
of  production  or  delivery  of  war  materials, 
it  is  t’  e  administrative  policy  of  the  Commis¬ 
sion  not  to  object  to  the  omission,  provided 
all  reasonable  and  practical  alternative  and 
additional  measures  are  taken  by  the  com¬ 
pany  and  its  accountants  to  support  the  sub¬ 
stantial  fairness  of  the  amounts  at  which  in¬ 
ventories  are  Included  in  the  financial  state¬ 
ments  and  provided  further  that  by  means 
of  a  letter  the  company  Indicates  the  neces¬ 
sity  for  omitting  such  procedures,  and  the 
financial  statements  and  accoimtants'  cer¬ 
tificate  contain  appropriate  disclosures  and 
representations.  In  the  letter  to  the  Com¬ 
mission  accompanying  or  preceding  the  an¬ 
nual  or  other  report,  but  not  as  a  part 
thereof,  the  company  should  give  the  follow¬ 
ing  Information :  ' 

(1)  Its  priority  ratings  and  the  ex;;ent  to 
which  the  company  is  engaged  in  production 


nesses  In  the  matter  of  McKesson  &  Robbins, 
Inc.  (1939),  pp.  38  ff.,  150  ff.,  199  ff.,  250  ff., 
295  ff.,  348  ff.,  405  ff.,  460  ff.,  512  ff.,  564  ff.,  and 
603  ff .  For  a  statement  of  present  practice  see 
American  Institute  of  Accountants,  State¬ 
ments  on  Auditing  Procedure,  Bulletins  No. 
1  (October  1939)  and  No.  3  (February  1940). 

**  See  Accounting  Series  Release  No.  21,  p. 
30  (February  5,  1941). 

‘*See,  for  example,  American  Institute  of 
Accountants,  Statements  on  Auditing  Pro¬ 
cedure,  Bulletins  No.  2  (December  1939)  and 
No.  8  (September  1941);  and  Rule  5  of  the 
Rules  of  Professional  Conduct  of  the  Ameri¬ 
can  Institute  of  Accoimtants  as  revised  and 
adopted  January  6,  1941. 


of  war  materials,  in  terms  for  example  of 
the  proportion  of  Inventories,  production  or 
other  appropriate  basis. 

(2)  A  statement  as  to  whether  normal  pro¬ 
cedures  in  the  taking  of  inventories  are  to 
be  followed  except  where  Interruption  to  the 
production  of  war  materials  would  result. 

(3)  The  delay  that  would  be  caused  by 
shutting  down  to  take  Inventory. 

(4)  A  statement  as  to  whether  it  is  feasible 
or  practicable  for  the  particular  company  to 
take  reasonably  accurate  physical  inventories 
while  the  plants  are  in  operation  or  at  times 
when  the  plants  are  shut  down  for  other 
purposes.  Such  evidence  would  ordinarily 
include  an  indication  of  the  number  of  Shifts 
per  day,  the  number  of  days  worked  per 
week  or  other  standard  period,  and  whether 
shut-downs  as  for  repairs  or  rearrangements 
may  be  utilized  for  inventory  taking. 

(5)  If  at  the  time  of  the  last  physical 
inventory  it  was  necessary  ta  make  signifi¬ 
cant  adjustments  in  order  to  reconcile  book 
and  physical  Inventories,  a  summarized  state¬ 
ment  of  the  general  nature  and  amounts  of 
such  adjustments. 

Under  the  circumstances  of  cases  of  this 
kind  Rule  2-02  of  Regulation  S-X  requires, 
in  my  opinion,  that  the  accountants’  cer¬ 
tificate  contain  at  least  the  following  infor¬ 
mation: 

(a)  A  specific  statement  of  the  extent  to 
which  normal  procedures  as  to  physical  in¬ 
ventories  were  omitted,  indicating  if  such  in¬ 
formation  is  not  given  in  the  statements 
themselves,  the  amount  of  Inventories  in¬ 
volved. 

(b)  A  specific  statement  of  the  reason  why 
normal  physical  Inventory  procedures  were 
omitted,  that  is,  because  their  observance 
would  result  in  a  material  interruption  in 
the  production  of  war  materials. 

(c)  A  specific  statement  as  to  the  extent 
of  the  accoimting  records  and  controls  as 
to  Inventories  and  as  to  whether  the  account¬ 
ants  consider  them  adequate. 

(d)  A  description  of  the  supplementary  or 
extended  procedures  undertaken  by  the  ac¬ 
countants  in  view  of  the  absence  of  a  physi¬ 
cal  inventory  and  the  omission  of  normal 
auditing  procedures  in  connection  therewith. 
Such  description  need  not  be  detailed  beyond 
the  point  necessary  to  indicate  the  general 
nature  and  extent  of  the  supplementary  or 
extended  procedures  undertaken. 

In  many  cases,  it  is  probable  that  by  means 
of  their  alternative  and  extended  procedures 
the  independent  public  accountants  will  have 
satisfied  themselves  as  to  the  substantial 
fairness  of  the  amounts  at  which  inventories 
are  stated,  and  in  such  case  a  positive  state¬ 
ment  to  that  effect  should  be  made.  In  some 
cases  it  may  be  that,  while  the  scope  of  pro¬ 
cedures  followed  will  not  be  such  as  to  have 
so  satisfied  the  accountants,  they  will  be  able 
to  take  the  position  that  on  the  basis  of  the 
work  done  they  have  no  reason  to  believe 
that  the  Inventories  reflected  in  the  state¬ 
ments  are  unfairly  stated. 

Of  course,  if  the  scope  of  the  work  done  or 
the  results  obtained  from  the  procedures  fol¬ 
lowed  or  the  data  on  which  to  base  an  opin¬ 
ion  are  so  unsatisfactory  to  the  accountants 
as  to  preclude  any  expression  of  opinion,  or  to 
require  an  adverse  opinion,  that  situation 
must  be  disclosed  not  only  by  an  exception 
running  to  the  scope  of  the  audit,  but  also 
by  means  of  an  exception  in  the  opinion  par¬ 
agraph  as  to  the  fairness  of  the  presentation 
made  by  the  financial  statements.  However, 
in  such  case,  the  company  and  its  certifying 
accountants  will  be  asked  to  furnish  the 
Commission  a  statement  showing  that  un¬ 
usual  circumstances  exist  which  prevent  the 
accountants  from  undertaking  such  addi¬ 
tional  procedures  as  would  in  the  account¬ 
ants’  Judgment  enable  them  to  satisfy  them¬ 
selves  as  to  the  substantial  fairness  of  the 
inventory  amounts.  Ordinarily,  such  state- 
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tnent  should  be  transmitted  to  the  Commis¬ 
sion  in  advance  of  filing. 

The  disclosure  made  In  the  financial  state¬ 
ments  and  certificate  will  of  course  be  sub¬ 
ject  to  the  usual  review  In  the  light  of  the 
Commission’s  requirements  and  the  circum¬ 
stances  of  the  particular  case.  It  Is  Implicit 
that,  at  the  earliest  opportunity,  every  rea¬ 
sonable  effort  will  be  made  to  take  physical 
inventory,  with  normal  observation  and  test¬ 
checking  by  the  certifying  accountants,  and 
that  any  practicable  Improvements  In  the  ac¬ 
counting  records  and  controls  of  Inventory 
will  be  undertaken.  Finally,  It  should  be 
imderstood  that  waiver  of  objections  with 
respect  to  the  current  annual  report  will  not 
necessarily  constitute  a  basis  for  similar  ac¬ 
tion  In  respect  of  annual  reports  for  subse¬ 
quent  years  or  statements  filed  In  registra¬ 
tions  for  the  sale  of  securities. 

[Accounting  Series  Release  No.  30,  Jan¬ 
uary  22,  19421 

§  211.32  Accountants’  certificates.  Ap. 
plication  of  Rules  2-02,  3-07,  i-02,  and 
4-04  of  Regulation  S-X  (17  CFR  210.2-02, 

210.3- 07,  210.4-02,  210.4-04)  regarding 
requirements  as  fo  disclosure  by  inde¬ 
pendent  public  accountants  of  the  prin¬ 
ciple  followed  in  including  or  excluding 
subsidiaries  in  consolidated  statements. 
Inquiry  has  been  made  whether,  under 
the  rules  of  the  Commission,  it  is  neces¬ 
sary  for  an  independent  public  account¬ 
ant  to  indicate  in  his  certificate  that  gen¬ 
erally  accepted  accounting  principles  and 
practices  have  not  been  applied  on  a  basis 
consistent  with  that  of  the  preceding  year 
where  a  wholly  owned  subsidiary  con¬ 
solidated  in  the  preceding-  year  is  not 
to  be  consolidated  in  the  year  under 
review.  The  inquiry  assumed  that  the 
registrant’s  policy  in  the  past  had  been 
to  consolidate  all  wholly  owned  subsidi¬ 
aries  and  that  the  current  exclusion  of 
the  subsidiary  from  consolidation  was 
due  to  changed  conditions  and  was  made 
with  a  view  to  more  fairly  presenting  the 
financial  condition  and  results  of  opera¬ 
tions  of  the  registrant  and  its  subsidi¬ 
aries. 

The  portions  of  Regulation  S-X  which 
seem  directly  involved  are  Rules  4-02, 
4-04, 3-07,  and  2-02  (c)  (17  CFR  210.4-02, 

210.4- 04,  210.3-07,  210.2-02  (c)).  Rule 
4-02  provides,  in  part,  that: 

The  registrant  shall  follow  In  the  consoli¬ 
dated  statements  principles  of  inclusion  or 
exclusion  which  will  clearly  exhibit  the  finan¬ 
cial  condition  and  results  of  operations  of 
the  registrant  and  its  subsidiaries. 

Rule  4-04  (a)  requires  that: 

The  principle  adopted  in  determining  the 
inclusion  and  exclusion  of  subsidiaries  in 
each  consolidated  balance  sheet  and  in  each 
group  balance  sheet'  of  unconsolidated  sub¬ 
sidiaries  shall  be  stated  in  a  note  to  the 
respective  balance  sheet. 

Rule  3-07  requires  disclosure  of  any 
significant  change  in  accounting  prin¬ 
ciple  or  practice  and,  if  the  change  sub¬ 
stantially  affects  proper  comparison  with 
the  preceding  fiscal  period,  the  necessary 
explanation.  Finally,  subdivision  (ii)  of 
Rule  2-02  (c)  requires  the  accountant’s 
certificate  to  state  clearly  “the  opinion  of 
the  accountant  as  to  any  changes  in  ac¬ 
counting  principles  or  practices  required 
to  be  set  forth  by  Rule  3-07.’’ 


To  my^  mind  it  would  be  necessary 
imder  the  rules  of  the  Commission,  un¬ 
less  the  subsidiary  Involved  was  so  small 
as  to  be  immaterial,  for  the  accountant 
to  indicate  in  his  certificate  that  gener¬ 
ally  accepted  accounting  principles  and 
practices  had  not  been  applied  on  a  basis 
consistent  with  that  of  the  preceding 
year.  In  stating  the  principles  of  in¬ 
clusion  or  exclusion  followed  in  a  par¬ 
ticular  consolidation  it  is  not  sufiBcient 
under  Rules  4-02  and  4-04  (a)  merely 
to  indicate  that  the  registrant  is  follow¬ 
ing  in  the  consolidated  statements  prin¬ 
ciples  of  inclusion  or  exclusion  which 
will  clearly  reflect  the  financial  condi¬ 
tion  and  results  of  operations  of  the 
registrant  and  its  subsidia^es.  A  state¬ 
ment  such  as  this  would  give  no  satis¬ 
factory  information  to  the  reader  and. 
Indeed,  would  permit  the  use  of  widely 
different  and  shifting  consolidations 
without  constituting  a  change  in  the 
principles  followed.  Instead,  the  lan¬ 
guage  of  Rule  4-02  should  be  considered 
as  setting  a  test  which  the  specific  prin¬ 
ciples  adopted  in  a  given  case  must  meet. 

The  specific  principles  followed  should 
be  objective  and  definite,  such  as,  for 
example,  that  the  registrant  includes  in 
ccmsolidation  all  wholly  owned  subsid¬ 
iaries,  or  all  domestic  wholly  owned  sub¬ 
sidiaries  or  all  wholly  owned  manufac¬ 
turing  subsidiaries.  Any  such  principles 
would,  of  course,  have  to  meet  the  gen¬ 
eral  test  prescribed  in  Rule  4-02. 
Furthermore,  imless  all  subsidiaries 
which  fall  within  the  class  designated 
by  the  specific  principles  of  consolida¬ 
tion  are,  in  fact,  consolidated,  the  spe¬ 
cific  statement  is  clearly  Inaccurate  and 
misleading.  It  is  therefore  my  opinion 
that  the  exclusion  of  the  subsidiary  in 
the  case  under  discussion  constitutes  a 
change  in  the  principles  of  consolidation 
followed. 

I  think  the  operation  of  the  rules  re¬ 
ferred  to  can  best  be  indicated  by  the 
following  Illustration.  Let  us  assume 
that  a  given  registrant  in  its  1940  state¬ 
ments  consolidated  all  of  its  wholly 
oVned  subsidiaries.  In  the  1941  state¬ 
ments  one  significant  wholly  owned  for¬ 
eign  subsidiary  was  excluded  by  reason 
of  the  registrant’s  inability  to  obtain 
statements  therefor.  .Under  such  cir¬ 
cumstances  Rule  4-04  (b)  would  require 
that  the  name  of  the  excluded  subsidiary 
be  given.  The  statement  of  the  prin¬ 
ciples  of  consolidation  required 'by  Rule 
4-04  (a)  would  have  to  be  appropriately 
modified  to  Indicate  that  the  wholly 
owned  subsidiary  was  not  consolidated. 
Rule  3-07  would  require,  if  the  change 
substantially  affected  comparison  with 
prior  years,  an  appropriate  explanation. 
Rule  2-02  (c)  (ii)  would  require  a  state¬ 
ment  in  the  certificate  of  the  account¬ 
ant’s  opinion  as  to  the  change  in  the 
principles  of  consolidation  employed. 

Thus,  it  would  not  be  proper,  in  my 
opinion,  for  the  accountant  to  represent 
that  the  statements  presented  fairly  the 
financial  condition  of  the  company  and 
its  consolidated  subsidiaries  and  the  re¬ 
sults  of  their  operations  for  the  fiscal 
year,  in  conformity  with  genersJly  ac¬ 
cepted  accounting  principles  and  prac- 
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tices  applied  (Hi  a  basis  consistent  with 
that  of  the  preceding  year.  Instead,  it 
would,  in  my  opinion,  be  necessary  to 
Indicate  that  the  principles  of  consolida¬ 
tion  had  been  changed.  If  the  new  basis 
met  with  the  approval  of  the  accountant, 
as  it  presumably  would,  a  positive  state¬ 
ment  to  that  effect  should  ,be  made.  If 
it  did  not,  it  would  seem  necessary  to 
take  an  exception  which  would  run  to 
the  fairness  of  the  presentation. 

The  above  conclusion  ihay  be  con¬ 
trasted  with  a  case  similar  in  all  respects 
except  that  the  subsidiary  is  dropped 
from  consolidation  because  of  sale  of  the 
investment  therein.  In  eases  such  as 
this  no  change  in  the  principles  of  con¬ 
solidation  results,  since  all  subsidiaries 
wholly  owned  at  the  date  of  the  state¬ 
ment  are  included  in  the  consolidation. 
Disclosure  that  the  former  subsidiary  is 
not  included  would,  however,  be  re¬ 
quired  by  Rule  4-04  (b)  and,  under  cer¬ 
tain  circumstances.  Rule  3-06  might  re¬ 
quire  that  additional  information,  such 
as  the  reason  for  the  change,  be  in¬ 
cluded  either  in  the  financial  statements 
or  in  the  accountant’s  certificate.  [Ac¬ 
counting  Series  Release  No.  32,  March  10, 
19421 

§  211.35  Disclosure  to  be  given  to  cer¬ 
tain  types  of  provisions  and  conditions 
that  limit  the  availability  of  surplus  for 
dividend  purposes.  Inquiry  has  been 
made  from  time  to  time  as  to  the  neces¬ 
sity  of  disclosing,  in  financial  statements 
filed  with  the  Commission,  provisions 
and  conditions  which  in  the  particular 
case  materially  limit  the  availability  of 
surplus  for  dividend  purposes.  'The  fol¬ 
lowing  are  characteristic  situations: 

1.  Treasury  stock  has  been  acquired. 

2.  Dividend  arrearages  exist  on  cumula¬ 
tive  preferred  stock. 

3.  The  preference  of  preferred  shares  upon 
involuntary  liquidation  exceeds  the  par  or 
stated  value  **  of  such  shares. 

4.  The  provisions  of  a  trust  indenture  or 
loan  agreement  permit  dividends  on  con- 
mon  or  preferred  stock  to  be  paid  only  from 
earnings  accumulated  subsequent  to  a  speci¬ 
fied  date  or  if  surplus  exceeds  a  certain 
amount. 

5.  The  provisions  of  a  trust  indenture  or 
loan  agreement  prohibit  the  payment  of 
dividends  when  such  payment  would  reduce 
the  margin  of  current  assets  over  current 
liabilities  below  a  stated  minimum. 

6.  The  articles  of  incorporation  require 
that  an  amount  equivalent  to  a  certain  per¬ 
centage  of  the  par  value  of  the  greatest 
number  of  preferred  shares  outstanding  at 
any  one  time  is  to  be  set  aside  semiannually 
out  of  surplus  or  net  profit  before  dividends 
may  be  paid  on  common  stock. 

7.  A  loan  agreement  provides  that  divi¬ 
dends  may  only  be  paid  after  securing  the 
consent  of  the  lender. 

8.  An  order  or  requirement  of  a  regula¬ 
tory  agency  having  Jurisdiction  limits  the 
right  to  declare  or  pay  dividends. 

In  my‘  opinion,  generally  accepted 
and  sound  accounting  practice  requires 
the  disclosure  of  these  and  similar  re- 


**C/.  Rule  3-18  (d)  (3)  of  Regulation 
&-X,  and  also  Accounting  Series  Rele^e  No. 
9  which  requires  that  in  most  cases  an  opt¬ 
ion  of  counsel  be  given  as  to  whether  this 
condition  constitutes  a  restriction  on  sur¬ 
plus. 
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strictions  on  surplus.’*  Otherwise,  an 
erroneous  impression  is  likely  to  be  given 
the  reader  of  the  financial  statements. 
Since  Rule  3-06  of  Regulation  S-X  (17 
CFR,  210.3-06)  provides  that: 

The  information  required  with  respect  to 
any  statement  shall  be  furnished  as  a  mini¬ 
mum  requirement  to  which  shall  be  added 
such  further  material  information  as  is  nec¬ 
essary  to  make  the  required  statements,  in 
light  of  the  circumstances  under  which  they 
are  made,  not  misleading, 

it  is  clear  that  in  all  statements  filed  with 
the  Commission  appropriate  disclosure  of 
material  restrictions  on  surplus  should  be 
made. 

Minimum  disclosure,  in  my  opinion, 
would  consist  of  a  description  of  the  re¬ 
striction,  indicating  briefly  its  source,  its 
pertinent  provisions,  and,  where  appro¬ 
priate  and  determinable,  the  amount  of 
the  surplus  so  restricted.  Such  disclo¬ 
sure  should  be  made  either  in  a  note  to 
the  balance  sheet  or  in  an  appropriate 
place  in  the  surplus  section  of  the  balance 
sheet.  Also,  any  statement  of  surplus, 
such  as  is  prescribed  in  Rule  11-02  of 
Regulation  S-X  (17  CFR,  210.11-02), 
should  contain  similar  information  or 
should  refer  to  the  disclosure  made  in 
the  balance  sheet.  Since  the  declaration 
and  payment  of  dividends  depends  on 
many  factors,  other  than  the  mere  ab¬ 
sence  of  restrictions  of  the  type  under 
discussion,  disclosure  pursuant  to  the 
above  requirement  should  not  be  made  in 
such  a  way  as  improperly  to  leave  an 
inference  that  dividends  will  or  may  nec¬ 
essarily  be  declared  from  surplus  in  ex¬ 
cess  of  the  restrictions  noted.  [Account¬ 
ing  Series  Release  No.  35,  September  3, 
19421 

§  211.36  Treatment  by  an  investment 
company  of  interest  collected  on  de~ 
laulted  bonds  applicable  to  a  period  prior 
to  the  date  on  which  such  bonds  and  de¬ 
faulted  interest  were  purchased.  Ques¬ 
tion  has  been  raised  as  to  the  treatment 
by  an  investment  company  of  interest 
collected  on  defaulted  bonds  applicable 
•  to  a  period  prior  to  the  date  on  which 
such  bonds  and  defaulted  interest  were 
acquired.  In  the  particular  case  an  in¬ 
vestment  company  purchased,  at  a  “flat” 
price  of  $260,000,  $1,000,000  principal 
amount  of  bonds  with  attached  defaulted 
interest  coupons  amounting  to  $250,000. 
The  company  subsequent  to  the  purchase 
received  an  interest  payment  of  $40,000 
on  account  of  defaulted  interest  coupons 
for  periods  prior  to  the  purchase. 

Where  a  purchase  is  made  of  defaulted 
bonds  with  defaulted  interest  coupons 
attached,  it  is  clear  that  the  purchase 
price  covers  not  only  the  right  to  receive 
the  principal  of  the  bond  itself,  but  also 
the  right  to  receive  any  payments  made 
on  the  defaulted  interest  coupons  pur¬ 
chased.  Under  these  circumstances  the 
price  paid  cannot  be  deemed  to  reflect 
only^  the  cost  of  acquisition  of  the  is¬ 
suer’s  obligation  to  pay  the  principal 
sum,  but  must  instead  be  considered  to 
reflect  as  well  the  cost  of  acquisition  of 
the  issuer’s  existing  obligation  to  pay  the 
interest  coupons  already  matured.  In 

“C/.  American  Institute  of  Accountants, 
p  2^iiiatlon  of  Financial  Statements  (1936), 


the  usual  case,  moreover,  there  is  no  sat¬ 
isfactory  basis  on  which  to  allocate  the 
total  price  between  the  bond  on  the  one 
hand  and  the  defaulted  interest  coupons 
on  the  other.  Under  such  circumstances 
the  bond  and  defaulted  coupons  should 
be  treated  as  a  unit  for  accounting  pur¬ 
poses,  and  collections  on  account  of  the 
defaulted  interest  coupons  should  be 
treated  not  as  interest  on  the  sum  in¬ 
vested,  but  rather  as  repayments  thereof. 
Moreover,  in  view  of  the  uncertainty  of 
eventually  receiving  payments  in  excess 
of  the  purchase  price,  it  is  my  ‘  opinion 
that  ordinarily  no  part  of  any  pajnnent, 
whether  on  account  of  principal  or  the 
defaulted  interest,  should  be  considered 
as  profit  until  the  full  purchase  price  has 
been  recovered. 

In  the  instant  case,  therefore,  the  re¬ 
ceipt  of  the  $40,000  interest  payment 
should,  in  my  opinion,  be  treated  as  a  re¬ 
duction  of  the  cost  of  the  investment  and 
not  as  interest  income, 'or  as  a  profit  on 
the  investment.  After  payments  are  re¬ 
ceived  on  accoimt  of  the  principal  and 
defaulted  interest  in  an  amount  equal  to 
the  purchase  price,  any  further  collec¬ 
tions  thereon  should  be  treated,  in  my 
opinion,  not  as  interest,  but  as  profit  on 
securities  purchased.  On  the  other 
hand,  it  seems  clear  that  collection  of 
interest  coupons  covering  periods  sub¬ 
sequent  to  the  purchase  may  be  treated 
as  interest  income  unless  the  circum¬ 
stances  of  a  particular  case  are  such  as 
to  indicate  that,  despite  the  apparent  na¬ 
tive  of  the  payment,  recovery  of  the  cost 
of  the  investment  through  sale  or  re¬ 
demption  is  so  uncertain  as  to  make  it 
necessary  to  treat  the  payment  as  a 
reduction  of  the  investment.  [Account¬ 
ing  Series  Release  No.  36,  November  6, 
1942] 

§  211.37  Amendment  of  Rule  2-01  of 
Regulation  S-X  (17  CFR,  210.2-01)  — 
qualifications  of  accountants  certifying 
to  financial  statements  required  to  be 
filed  with  the  Commission.  Superseded 
by  Release  No.  44  (17  CFR,  211.44). 
Paragraph  (c),* which  was  added  to  Rule 
2-01  by  this  amendment,  was  amended  on 
May  24,  1943,  and  accordingly  is  not  re¬ 
produced  here. 

At  the  time  the  amendment  was 
adopted  the  following  statement  was 
made: 

The  amendment  makes  it  clear  that,  in  de¬ 
termining  whether  certifying  accountants 
are  in  fact  independent  as  to  a  particular 
company,  there  should  be  taken  into  account 
the  circumstances  surrounding  not  only  the 
work  done  in  certifying  statements  filed  with 
the  Commission,  but  also  other  work  done 
for  the  particular  company  by  such  ac¬ 
countants,  Including  the  certification  of  any 
financial  statements  which  have  been  pub¬ 
lished  or  otherwise  made  generally  avail¬ 
able  to  security  holders,  creditors,  or  the 
public. 

The  new  rule 'codifies  principles  to  be  ap¬ 
plied  by  the  Commission  in  considering  ques¬ 
tions  of  independence.  It  appears  desirable 
to  Incorporate  these  principles  in  the  pub¬ 
lished  rules  and  regulations,  in  view  of  cases 
in  which  substantial  amounts  due  from  on¬ 
cers  and  directors  were  shown  separately  in 
balance  sheets  filed  with  the  Commission 
but,  in  the  balance  sheet  contained  in  the 
annual  report  to  stockholders,  were  Included 
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without  disclosure  under  the  caption  "Ac- 
coxints  and  notes  receivable,  less  reserves.” 

Underlying  the  Commission’s  requirement 
that  clear  disclosure  be  made  of  the  amounts 
due  from  officers,  directors,  and  principal 
stockholders  “  is  the  principle  that  such  per¬ 
sons  have  obligations  and  responsibilities 
comparable  to  those  of  a  fiduciary,  and  that 
therefore  the  financial  statements  should 
clearly  reveal  amounts  due  from  such  per¬ 
sons,  accompanied,  where  the  amounts  in¬ 
volved  are  substantial,  by  appropriate  sup¬ 
porting  details.  Where  an  indebtedness 
results  front!  a  transaction  between  the  com¬ 
pany  and  one  or  more  of  the  management, 
as  individuals,  the  certifying  accountants 
should  employ  every  means  at  their  disposal 
to  insist  upon  full  disclosure  by  the  com¬ 
pany  and,  failing  persuasion  of  the  company, 
should  as  a  minimum  qualify  their  certificate 
or  disclose  therein  the  Information  not  set 
forth  in  the  statements.  Perhaps  the  most 
critical  test  of  the  actuality  of  an  account¬ 
ant’s  independence  is  the  strength  of  his 
insistence  upon  full  disclosure  of  transac¬ 
tions  betv  een  the  company  and  members 
of  its  management  as  individuals;  accession 
to  the  wishes  of  the  management  in  such 
cases  must  inevitably  raise  a  serious  Question 
as  to  whether  the  accountant  is  in  fact  inde¬ 
pendent.  Moreover,  in  considering  whether 
an  accountant  is  in  fact  independent,  such 
accession  to  the  wishes  of  the  management 
is  no  less  significant  when  it  occurs  with 
respect  to  the  financial  statements  Included 
in  an  annual  report  to  security  holders  or 
otherwise  made  public  than  when  it  occurs 
with  respect  to  statements  required  to  be 
filed  with  the  Commission. 

[Accounting  Series  Release  No.  37,  No¬ 
vember  7,  1942] 

§  211.38  Treatment  in  financial  state¬ 
ments  of  post-war  refunds  of  Federal 
excess  profits  taxes.  You  have  inquired 
with  respect  to  the  propriety  of  the  man¬ 
ner  in  which  the  company  proposes  to  re¬ 
flect  in  its  financial  statements  the  post¬ 
war  refunds  of  Federal  excess  profits 
taxes  which  are  provided  for  by  Section 
250  of  the  Revenue  Act  of  1942.”  You 
state  that  the  corporation’s  tax  return 
will  indicate  that  the  corporation  will  be 
subject  to  an  excess  profits  tax  of  $1,000,- 
000,  that  the  company  will  therefore  be 
entitled  under  the  statute  to  a  post-war 
refund  credit  amounting  to  $100,000,  and 
that  within  3  months  after  the  payment 
of  the  tax  the  company  will  be  entitled 
to  receive  bonds  of  the  United  States  in 
an  aggregate  face  amount  equal  to  the 
credit  so  established.  You  note  that  the 
Act  provides  that  such  bonds  shall  bear 
no  interest,  and  only  after,  and  not  be¬ 
fore,  cessation  of  hostilities  in  the  present 
war  may  the  bonds  be  transferred  by  sale, 
exchange,  assignment,  pledge,  hypothe¬ 
cation,  or  otherwise. 

As  I’  understand  it,  you  propose  to 
deduct  in  your  profit  and  loss  statement 
excess  profits  taxes  in  the  amount  of 
$900,000,  the  net  amount  of  such  taxes 
ultimately  payable.  However,  disclosure 
will  be  made  of  the  gross  amount  of  the 
tax  and  of  the  net  credit  thereagainst. 


^*The  requirements  of  Rule  6-02  (7)  and 
Schedule  II  of  Rule  6-04  of  Regulation  S-X 
(17  CFR,  210.6-02  (7),  210.6-04)  except  trade 
accounts  subject  to  the  usual  trade  terms, 
ordinary  travel  and  expense  advances,  and 
other  such  items  arising  in  the  ordinary 
course  of  business. 

”  New  Part  III,  comprising  sections  780- 
783,  Subchapter  E  of  Chapter  2.  Internal 
Revenue  Code. 
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Concurrently,  you  propose  to  set  up  an 
asset  account  in  the  amount  of  $100,000 
to  reflect  the  amount  receivable  as  a 
post-war  refund  and  to  reflect  $1,000,000 
as  a  current  liability.  When  bonds  are 
received  the  caption  of  the  account  will 
be  altered  to  Indicate  that  fact.  You 
thus  proposed  to  treat  the  total  amount 
payable  as,  in  effect,  partially  a  payment 
of  taxes  and  partially,  to  the  extent  of 
the  post-war  credit,  as  an  investment  in 
a  special  type  of  Government  bonds. 

Upon  the  basis  of  the  facts  stated,  the 
treatment  you  propose  is,  in  my  opinion, 
in  accordance  with  sound  and  generally 
accepted  accounting  principles  and  prac¬ 
tice  and  should  be  followed.  Howevef, 
in  view  of  its  special  characteristics,  the 
amount  receivable  as  a  post-war  refund 
should  not,  in  my  opinion,  be  presently 
classified  as  current  assets  or  invest¬ 
ments.  but  should  rather  be  shown 
among .  “other  assets.”  [Accounting 
Series  Release  No.  38,  December  19, 1942] 

I  211.41  Conditions  under  which  com¬ 
panies  reporting  on  Forms  10-K  {17  CFR, 
249.310)  and  N-30A-1  (17  CFR.  274.101) 
may  file  copies  of  their  regular  annual 
reports  to  stockholders  in  place  Of  certain 
of  the  financial  statements  required  to  be 
/Ued  by  such  forms.  A  recent  amend¬ 
ment  of  Form  10-K  (17  CFR.  249.310) 
provides  that  in  partial  response  to  the 
requirements  for  flling  financial  state¬ 
ments  a  registrant  may  if  it  wishes  flle 
a  copy  df  its  regular  annual  report  to 
stockholders  and  incorporate  by  refer¬ 
ence  the  financial  statements  contained 
in  such  report.  This  procedure  may  be 
followed,  however,  only  if  the  flnancial 
statements  included  in  the  report  to 
stockholders  substantially  confoxm  to 
the  requirements  of  Regulation  S-X  (17 
CFR,  Part  210) .  Of  course,  any  flnancial 
statements  or  schedules  required  by  the 
instructions  that  are  not  included  in  the 
stockholders’  report  must  also  be  fur¬ 
nished. 

A  review  of  numerous  stockholders’ 
reports  covering  the  year  1941  indicates 
that  in  many  cases  the  flnancial  state¬ 
ments  included  are  identical  with  those 
flled  subsequently  as  part  of  the  annual 
report  on  Form  10-K  except  that  a  num¬ 
ber  of  relatively  minor  items  shown  sepa¬ 
rately  in  the  report  on  Form  10-K  are 
grouped,  or  combined  with  closely  similar 
items  in  the  report  to  stockholders.  In¬ 
quiries  have  been  received  as  to  whether, 
where  condensation  of  this  tsrpe  exists, 
the  statements  may  nevertheless  be  con¬ 
sidered  to  conform  substantially  to  the 
requirements  of  Regulation  S-X  (17 
CFR.  Part  210). 

The  provisions  of  Article  6  of  Regu¬ 
lation  S-X  (17  CFR,  Part  210)  contain 
a  general  statement  of  the  details  to  be 
shown  in  balance  sheets  and  income 
statements  flled  by  commercial  and  in¬ 
dustrial  companies.  Such  requirements 
are.  however,  supplemented  by  and  sub¬ 
ject  to  the  general  rules  contained  in 
Article  3.  Rule  3-06  (17  CFR,  210.3-06) 
thereof  provides,  on  the  one  hand,  that, 
in  applying  the  requirements  to  the  cir¬ 
cumstances  of  an  individual  case,  there 
shall  be  given,  in  addition  to  the  required 
information,  such  further  information 
SIS  is  necessary  to  make  the  required 
statements,  in  the  light  of  the  circum¬ 
stances  under  which  they  are  made,  not 


misleading.  On  the  other  hsmd.  Rule 
3-02  provides  that,  if  the  amount  to  be 
shown  under  any  particular  caption  is 
not  significant,  the  caption  need  not'  be 
sepsu-ately  set  forth.  The  effect  of  these 
two  general  requirements  is  to  require 
the  disclosure  of  significant  information 
not  specifically  called  for,  but  to  permit 
the  omission  of  information,  even  though 
covered  by  a  specific  requirement,  if  the 
item  involved  is  not  significant.  It 
should  be  pointed  out,  however,  that  in 
some  cases  the  significance  of  an  item 
may  be  Independent  of  the  amount  in¬ 
volved.  For  example,  amounts  due  to 
and  from  ofBcers  and  directors,  because 
of  their  special  nature  and  origin,  ought 
generally  to  bet  forth  separately  even 
though  the  dollar  amounts  involved  are 
relatively  small.  Likewise,  disclosure  of 
the  various  t3q;>es  of  surplus,  the  import¬ 
ant  reserve  accounts,  and.  under  present 
conditions,  the  accrued  liability  for  taxes 
is  of  importance.  In  the  same  way,  in 
the  corporate  income  statement  of  a 
company  having  large  investments  in 
subsidiaries  or  in  the  securities  of  un- 
afflliated  companies,  the  disclosure  of 
income  from  dividends  and  interest  is 
necessary  irrespective  of  the  amount, 
since  the  absence  or  smallness  of  divi¬ 
dend  and  interest  income  is  of  as  great 
importance  as  the  exact  amount  thereof. 
In  the  income  statement  generally,  it  is 
important  that  the  major  elements  such 
as  sales  and  cost  of  sales,  substantial 
items  of  other  income  and  income  de¬ 
ductions.  and  the  provision  for  income 
and  excess  profits  taxes  be  separately 
disclosed,  urdess  to  do  so  would  violate 
the  provisions  of  the  Code  of  Wartime 
Practices.  Finally,  care  should  be  taken 
that  the  necessary  descriptive  and  ex¬ 
planatory  footnotes  applicable  to  the 
particular  statemeqts  are  .set  forth. 

On  the  other  hand,  the  combination 
under  a  miscellaneous  caption  of  minor 
items  among  the  current  assets  or  lia¬ 
bilities  resulting  from  the  ordinary 
course  of  business,  or  their  combination 
with  closely  similar  items  that  are  large 
in  amount,  is,  in  my  opinion,  permissible 
and,  where  minor  items  are  numerous, 
would  tend  to  improve  the  legibility  of 
the  statements.  Similar  combinations 
appear  to  be  permissible  within  the  other 
major  categories  of  items  customarily  ap¬ 
pearing  in  the  flnancial  statements,  such 
as  deferred  charges,  prepaid  expenses, 
and  fixed  assets.  (Generally,  however, 
condensation  in  the  balance  sheet  would 
not  appear  appropriate  with  respect  to 
an  item  amounting  to  more  than  10  per¬ 
cent  of  its  immediate  category,  such  as 
deferred  charges,  or  more  than  5  percent 
of  total  assets.  Where,  however,  the  im¬ 
mediate  category  is  less  than  5  percent 
of  total  assets,  it  would  generally  appear 
permissible  to’  combine  all  components 
of  the  category  under  a  suitable  caption. 

If  such  condensation  as  may  exist  in 
the  financial  statements  included  in  the 
regular  annual  report  to  stockholders  has 
been  made  along  the  lines  indicated,  such 
financial  statements  would  in  my  opin¬ 
ion  substantially  conform  to  the  require¬ 
ments  of  Regulation  S-X  and  could, 
therefore,  under  the  recent  amendment 
to  Form  10-K,  be  incorporated  by  refer¬ 
ence  in  annual  reports  on  that  form.  Of 
course,  care  should  be  taken  that  the 


captions  used  are  not  such  as  to  be  mis¬ 
leading. 

Form  N-30A-1,  the  annual  report 
form  for  investment  companies  subject 
to  the  Investment  Company  Act  of  1940, 
has  been  amended  in  the  same  manner 
as  Form  10-K.  While  the  discussion 
above  relates  to  the  financial  statements 
of  commercial,  industrial,  and  utility 
companies  using  Form  10-K,  comparable 
principles  are  applicable  to  investment 
companies  using  this  form.  [Accounting 
Series  Release  No.  41,  December  22, 1942] 

§  211.42  Disclosure  to  be  made  in 
financial  statements  with  respect  to  re¬ 
serves  established  to  provide  for  possible 
losses  and  other  contingencies  arising 
out  of  existing  war  conditions.  In  view 
of  the  material  effects  which  war  condi¬ 
tions  may  have  on  the  results  of  opera¬ 
tions  and  the  financial  condition  of  cor¬ 
porations,  careful  consideration  must  be 
given  Vo  the  need  for  establishing  ap¬ 
propriate  reserves  Intended  to  provide 
for  final  settlement  of  war  production 
contracts,  for  post-war  readjustments, 
and  for  other  possible  losses  or  adjust¬ 
ments  resulting  from  present  conditions. 
Where  such  reserves  are  established  a 
full  and  accurate  disclosure  of  the  re¬ 
serves  established  and  the  purposes 
thereof  is  required  by  Regulation  S-X 
(17  <^FR,  Part  210)  in  financial  state¬ 
ments  flled  with  the  Commission." 

Since  reserves  such  as  those  men¬ 
tioned  will  differ  in  character,  depend¬ 
ing  on  the  purpose  underlying  their  es¬ 
tablishment,  the  provisions  of  Regula¬ 
tion  S-X  (17  CFR,  Part  210)  that  will 
be  applicable  depend  to  some  extent 
upon  the  nature  of  the  particular  re¬ 
serves.  Reserves  in  the  nature  of  valua¬ 
tion  or  qualifying  reserves  are  required 
to  be  deducted  from  the  assets  to  which 
they  apply  in  conformity  to  Rule  3-11 
of  RegxUation  S-X  (17  CFR,  210.3-11). 
Others  not  relating  to  specific  assets 
should  properly  be  shown  under  Cap¬ 
tion  32  of  Rule  5-02  (17  CFR,  210.5-02)  — 
Reserves,  not  elsewhere  shown.  In  still 
other  cases  the  contingency  or  condition 
against  which  the  reserve  is  provided 
may  be  so  indefinite  and  problematical 
that  the  reserve  is  in  effect  no  more 
than  earmarked  earned  surplus  and  can 
best  "be  shown  as  a  subdivision  thereof. 
Finally,  in  certain  cases  the  reserve  may 
reflect  the  estimated  amount  of  an 
actual  liability  and  should  be  shown  as 
such.  In  any  case  the  caption  of  each 
reserve  or  major  class  of  reserves  should 
be  clearly  descriptive  of  the  purpose  for 
which  the  reserve  has  been  established. 
It  «hould  further  be  noted  that  Rule 
12-13  (17  CFR,  210.12-19),  which  asks 
for  supporting  data  as  to  all  reserves 
not  included  in  specific  schedules,  re¬ 
quires  that  the  reserves  be  grouped  and 
listed  according  to  major  classes  under 
properly  descriptive  titles.  While  the 
instructions  permit  the  grouping  of  spe¬ 
cial  contingency  reserves  it  would  be 
improper,  in  my*  opinion,  so  to  group 
reserves  of  the  character  under  discus¬ 
sion  or  to  combine  them  with  other  re¬ 
serves  as  to  fail  to  disclose  clearly  the 


*  Chief  Accountant. 

**C/.  American  Institute  of  Accountants. 
Accounting  Research  Bulletin  No.  13,  “Ac¬ 
counting  for  Special  Reserves  Arising  Ou 
of  the  War,”  dated  January  1942. 
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various  types  of  war  contingencies  and 
conditions  for  which  reserves  have  been 
established. 

Classification  and  description  of  the 
charges  made  in  establishing  such  re¬ 
serves  should  likewise  be  given  careful 
attention.  In  this  connection  it  should 
be  noted  that  Rule  3-19  (c)  (17  CFR, 

§  210.3-19  (c) )  requires  disclosure  of  the 
policy  followed  as  to  providing  for  de¬ 
preciation,  depletion,  obsolescence,  and 
amortization.  Where  establishment  of  a 
reserve  of  the  type  under  discussion  in¬ 
volves  a  modification  of  any  of  such  pol¬ 
icies,  a  clear  statement  is  called  for  by 
the  rule.  Where  the  offsetting  charges 
are  not  made  to  the  profit  and  loss  or 
income  statement  it  will  be  noted  that 
the  schedules  required  in  support  of  re¬ 
serves  call  for  a  clear  description  of  the 
circumstances.  Where  the  offsetting 
charges  are  made  to  the  income  state¬ 
ment,  it  will  be  noted  that  Rule  5-03  re¬ 
quires  the  amounts  if  significant,  to  be 
stated  separately  and  clearly  described, 
unless  properly  includible  under  the  cap¬ 
tion  “(ilost  of  sales,”  which  caption  the 
rule  does  not  require  to  be  subdivided. 

Particular  attention  is  also  directed 
to  the  fact  that  the  requirements  of 
Regulation  S-X  (17  CFR,  part  210)  are 
to  be  considered  to  be  minimum  require¬ 
ments  and  that  Rule  3-06  (17  CFR, 
210.3-06)  specifically  requires  that  there 
“shall  be  added  such  further  material 
information  as  is  necessary  to  make  the 
required  statements,  in  the  light  of  the 
circumstances  under  which  they  are 
made,  not  misleading.”  However,  care 
should  be  taken  that  no  disclosure  of  in¬ 
formation  is  made  which  would  contra¬ 
vene  the  Code  of  Wartime  Practices. 

Reserves  of  the  character  under  dis¬ 
cussion  may  in  some  cases  indicate  a 
future  need  of  cash,  as  for  example  in 
the  case  of  reserves  for  separation  al¬ 
lowances.  While  the  provision  of  funds 
to  meet  necessary  expenditures  is  not  a 
matter  of  accounting  policy,  it  may  be 
appropriate  to  point  out  that  the  mere 
establishment  of  a  reserve  will  not  of 
itself  ensure  the  accumulation  and  avail¬ 
ability  of  such  liquid  funds  as  may  be 
required.  Where  such  future  cash  re¬ 
quirements  exist,  independent  considera¬ 
tion  should  be  given,  as  a  matter  of 
financial  policy,  to  the  desirability  of 
taking  additional  steps  toward  providing 
such  funds,  as  by  "funding”  the  reserve 
through  accumulation  and  possibly  seg¬ 
regation  of  cash  or  liquid  assets  equiv¬ 
alent  to  the  reserves  established.  [Ac¬ 
counting  Series  Release  No.  42,  January 
8.  19431 

§  211.44  Amendments  to  Rule  2-01  of 
Regulation  S-X  (17  CFR  210.2-01)  re¬ 
garding  qualifications  of  accountants 
certifying  to  financial  statements  re¬ 
quired  to  be  filed  with  the  Commission. 
Subsequent  to  the  adoption,  on  Novem¬ 
ber  7, 1942,  of  the  present  subsection  (c) 
of  Rule  2-01  (17  CFR,  210.2-01),  repre¬ 
sentatives  of  the  accounting  profession 
roade  inquiry  as  to  whether  the  language 
m  determining  whether  an  accountant 
is  in  fact  independent  with  respect  to  a 
particular  company,  appropriate  consid¬ 
eration  shall  be  given  to  the  propriety  of 
the  relationships  and  practices  involved 
in  all  services  performed  for  the  company 
by  such  accountant”  implied  that  th^ 


Commission  would  seek  to  determine  the 
“propriety”  of  all  such  relationships  in 
and  of  themselves.  In  discussions  and 
conferences  arising  out  of  such  inquiries, 
the  Commisison  made  it  clear  that  it  was 
interested  in  relationships  between  a 
certifying  accountant  and  a  registrant 
only  insofar  as  the  existence  of  particu¬ 
lar  relationships  might  be  relevant  to  its 
determination  whether  the  accountant 
was  in  fact  independent.  In  order  to 
avoid  any  possible  misinterpretation  of 
its  policy  in  this  respect,  the  Commission 
has  amended  Rule  2-01  (c)  (17  CFR, 
210.2-01)  so  as  to  restate  its  objectives  in 
more  general  terms,  thus  avoiding  the 
misunderstanding  apparently  resulting 
from  the  use  of  more  particularized 
language  in  the  original  rule. 

At  the  same  time  Rule  2-01  (b)  (17 
CFR,  210.2-01)  has  been  amended  to 
make  it  clear  that  the  relationships  listed 
therein  are  not  the  only  relationships 
which  would  prevent  an  accountant 
from  being  independent  in  fact.  In  this 
cMinection,  attention  is  directed  to  Ac¬ 
counting  Series  Releases  Nos.  2,  22,  28, 
and  37  (17  CFR,  211.2,  211.22,  211.28, 
211.37),  which  contain  statements  of  ad¬ 
ministrative  policy  and  opinions  of  the 
Chief  Accountant  on  the  question  of 
independence.  Release  22  (17  CFR 

211.22) ,  moreover,  includes  a  summary  of 
.the  principal  Commission  decisions  in¬ 
volving  independence  of  accountants.  A 
summary  of  informal  decisions  on  the 
question  will  be  issued  at  a  later  date. 
[Accounting  Series  Release  No.  44,  May 
24,  1943] 

§  211.45  Treatment  of  premiums  paid 
upon  the  redemption  of  preferred  stock. 
Inquiry  has  frequently  been  made  as  to 
whether  a  premium  paid  on  the  redemp¬ 
tion  of  preferred  stock  in  excess  of  the 
amounts  paid  in  thereon  may  properly 
be  charged  against  capital  contributed 
by  another  class  of  shareholders  or 
whether,  when  earned  surplus  is  present, 
the  excess  premium  should  be  charged 
thereagainst.  The  following  case  is  tsrp- 
ical.  The  A  Corporation  has  outstand¬ 
ing  10,000  shares  of  $100  par  value  6 
percent  cumulative  preferred  stock  which 
was  sold  at  105  and  is  redeemable  at 
the  option  of  the  company  on  any  divi¬ 
dend  date  at  110.  There  are  also  out¬ 
standing  40,000  shares  of  $50  par  value 
common  stock  which  were  sold  at  $60 
per  share.  At  the  time  the  corporation 
proposes  to  call  the  preferred  shares  for 
redemption,  the  balance  sheet  refiects 
earned  surplus  of  $300,000  and  capital 
surplus  of  $450,000.  The  capital  surplus 
consists  of  $50,000  paid  in  by  preferred 
shareholders  and  $400,000  paid  in  by 
common  shareholders. 

The  case  presented  involves  a  funda¬ 
mental  principle  of  accounting  mainte¬ 
nance  of  the  distinction  between  capital 
and  income.  In  recognition  of  this  prin¬ 
ciple,  it  has  long  been  agreed  that  paid- 
in  capital  may  not  be  used  to  absorb 
expenses  or  charges  that  should  be  de¬ 
ducted  from  gross  income  or  revenue  to 
determine  net  income.’*  While  the  charge 


“  In  the  course  of formal  reorganization, 
or  a  quasl-reorganlzatlon,  a  deficit  in  earned 
surplus  may  be  charged  to  capital  surplus. 
See  Accounting  Series  Releases  Nos.  1,  15,  16, 
and  25. 


involved  in  the  instant  case  is  not  rele¬ 
vant  to  a  determination  of  the  amount 
of  net  income,  it  does  raise  the  cognate 
question  of  whether  payment  of  redemp¬ 
tion  premiums  in  excess  of  the  amoimt 
paid  in  on  the  shares  being  retired  should 
first  be  considered  to  be  distributions  of 
available  earned  surplus,  rather  than  of 
amounts  paid  in  on  shares  still  out¬ 
standing. 

In  order  to  maintain  a  proper  distinc¬ 
tion  between  capital  and  income,  it  is 
my  ’  opinion  that  it  is  necessary  to  con¬ 
sider  the  entire  amount  contributed  by 
shareholders  as  capital  regardless  of 
whether  reflected  in  the  accounts  as 
capital  stock  or  as  capital  or  paid-in 
surplus.  When  a  corporation  by  appro¬ 
priate  legal  action  classifies  its  share 
capital,  with  resulting  distinctions  in 
dividend  rights,  assets  priorities,  voting  • 
powers,  and  other  matters,  adherence  to 
the  principles  mentioned,  in  my  opinion, 
requires  appropriate  accounting  recogni¬ 
tion  of  the  classification  of  shares  not 
only  in  respect  of  the  legal  or  stated 
capital  but  also  in  respect  of  the  related 
contributions  in  excess  of  legal  or  stated 
capital.  In  my  opinion,  reflection  of  a 
redemption  premium  paid  to  one  class  of 
shareholders  as  a  diminution  or  utiliza¬ 
tion  of  amounts  contributed  by  another 
class,  or  by  shares  of  the  same  class  still 
outstanding,  would  ordinarily  be  incon¬ 
sistent  with  recognition  of  these  prin¬ 
ciples  in  that  the  capital  contribution  « 
shown  for  outstanding  shares  would 
thenceforth  be  less  than  the  amount 
actually  paid  in  on  such  shares  although 
(1)  no  amounts  were  in  fact  repaid  in 
respect  of  the  outstanding  shares;  (2)  at 
the  time  of  the  disbursement  there  ex¬ 
isted  accumulated  earned  surplus;  and 
(3)  such  earned  surplus  would  therefore 
be  available  for  distribution  as  appar¬ 
ently  earned  dividends,  although  in  fact 
capital  contributed  in  respect  of  the  out¬ 
standing  shares  had  not  been  maintained 
intact. 

It  is,  therefore,  my  opinion  that  in  the 
case  cited  the  amount  paid  preferred 
shareholders  in  excess  of  the  amounts 
contributed  by  them  should  be  charged 
to  earned  surplus.  Also,  if  at  the  time 
of  redemption  any  amounts  are  paid  on 
account  of  accumulated  unpaid  divi¬ 
dends,  such  amounts  should  likewise  be 
charged  to  earned  surplus. 

In  the  above  example  an  entire  issue 
of  preferred  shares  was  assumed  to  have 
been  redeemed.  If  less  than  an  entire 
issue  were  redeemed  it  would  not,  in  my 
opinion,  ordinarily  be  proper,  in  the  light 
of  the  above  discussion,  to  charge  against 
capital  surplus  contributed  by  the  pre¬ 
ferred  stock  an  amount  per  share  in  ex¬ 
cess  of  the  pro-rata  portion  of  such  capi¬ 
tal  surplus  applicable  to  each  share  of 
preferred  stock  outstanding  prior  to  the 
redemption  in  question. 

In  the  case  cited,  all  of  the  capital 
surplus  represented  amounts  paid  in  on 
shares  still  outstanding.  In  some  cases  a 
part  of  capital  surplus  may  have  resulted 
from  the  prior  reacquisition  and  retire¬ 
ment  of  preferred  or  common  shares  at 


1  Chief  Accountant. 
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less  than  the  amounts  paid  in  thereon.** 
Such  capital  surplus  does  not  therefore 
represent  any  amounts  paid  in  on  shares 
still  outstanding.  Where  this  condition' 
exists,  I  would  ordinarily  see  no  objection 
to  utilizing  such  capital  surplus  for  the 
purpose  of  absorbing  th&  excess  of  the 
redemption  price  over  the  amounts  paid 
in  on  the  shares  being  retired. 

There  remain  to  be  considered  cases 
in  which  outstanding  preferred  stock  is 
retired  and  replaced  by  new  preferred 
stock,  usually  bearing  a  lower  dividend 
rate.  In  such  case,  of  course,  a  saving  to 
junior  security  holders  is  accomplished 
which  will  be  reflected  in  increased  earn¬ 
ings  applicable  to  junior  securities,  and 
unless  distributed,  in  increased  balances 
of  earned  surplus.  In  a  number  of  such 
cases  arising  under  the  Public  Utility 
Holding  Company  Act  of  1935,  where 
earned  surplus  was  absent  or  inadequate, 
the  Commission  has  as  a  matter  of  ad¬ 
ministrative  policy  raised  no  objection 
to  a  procedure  designed  to  offset  the  re¬ 
demption  premiums  against  subsequent 
earnings.  However,  in  such  cases  it  has 
ordinarily  been  required  that  the  annual 
offset  be  not  less  than  the  savings  effected 
by  the  lower  dividend  rate  on  the  new 
stock  and  that  in  any  case  the  premiums 
be  fully  offset  within  a  reasonably  short 
period.  [Accounting  Series  Release  No. 
45.  June  21.  19431. 

§  211.47  Independence  of  certifying 
accountants:  Summary  of  past  releases 
of  the  Commission  and  a  compilation  of 
hitherto  unpublished  cases  or  inquiries 
arising  under  several  of  the  Acts  admin¬ 
istered  by  the  Commission.  Various  stat- 
tutes  administered  by  the  Securities  and 
Exchange  Commission  recognize  the  nec¬ 
essity  of  independence  on  the  part  of  an 
accountant  who  certifles  financial  state¬ 
ments.  In  administering  these  Acts  the 
Commission  has  consistently  held  that 
the  question  of  independence  is  one  of 
fact,  to  be  determined  in  the  light  of  all 
the  pertinent  circumstances  in  a  par¬ 
ticular  case.  For  this  reason  it  has  not 
been  practicable,  and  the  Commission 
has  made  no  attempt,  to  catalog  all  of 
the  relationships  or  situations  that  might 
prevent  an  accountant  from  being  inde¬ 
pendent.  However,  in  Rule  2-01  (b)  of 
Regulation  8-X  (17  CFR,  210.2-01  (b)) 
the  Commission  has  indicated  certain 
relationships  such  as  those  of  officer, 
director,  or  employee  which  It  believes 
are  so  likely  to  prevent  a  completely  ob¬ 
jective  review  of  the  financial  statements 
of  a  registrant  as  to  preclude  its  recog¬ 
nizing  an  accountant  occupying  such  a 
position  as  independent. 

In  addition  to  summarizing  past  re¬ 
leases  of  the  Commission  on  the  ques¬ 
tion  of  Independence,  the  new  release 
Includes  a  compilation  of  hitherto  un¬ 
published  rulings  in  cases  or  inquiries 
arising  under  the  Securities  Act  of  1933. 
the  Securities  Exchange  Act  of  1934,  or 
the  Investment  Company  Act  of  1940. 
Preparation  of  this  compilation,  an- 


**When  capital  stock  Is  reacquired  and 
retired,  It  is  recognized  that  any  sxirplus 
arising  therefrom  is  capital  and  should  ba 
accounted  for  as  such.  See  Accounting  Series 
Release  No.  8  (1938  (17  CFR,  211.8));  Ameri¬ 
can  Institute  of  Accoimtants,  Accounting  Re¬ 
search  Bulletin  No.  1  (1939). 


nounced  in  Accounting  Series  Release  No. 
44  (17  CFR,  211.44),  was  undertaken 
as  a  result  of  a  suggestion  by  representa¬ 
tives  of  professional  accounting  societies 
that  knowledge  of  informal  rulings  would 
be  of  particular  assistance  to  account¬ 
ants  and  others  interested  in  determin¬ 
ing  the  circumstances  under  which  a 
certifying  accountant  is  likely  to  be  con¬ 
sidered  to  be  not  in  fact  independent. 

The  release,  prepared  by  the  Chief  Ac¬ 
countant,  follows: 

The  requirements  of  the  Securities  and 
Exchange  Commission  that  an  accountant 
be  in  fact  independent  with  respect  to  a 
company  whose  financial  statements  he  cer¬ 
tifies  is  grounded  on  the  conviction  that  the 
existence  of  certain  types  of  relationships 
between  a  company  and  its  certifying  ac¬ 
countant  might  bias  the  accountant’s  Judg¬ 
ment  on  accounting  and  auditing  matters. 
Certain  relationships  between  an  accountant 
and  his  client  appear  so  apt  to  prevent  the 
accountant  from  reviewing  the  financial 
statements  and  accounting  procedures  of  a 
registrant  with  complete  objectivity  that  the 
Commission  has  taken  the  position  that  ex¬ 
istence  of  these  relationships  will  preclude 
its  finding  that  the  accountant  is,  in  fact, 
independent.  Accordingly,  Rule  2-01  (b)  of 
Regulation  &-X  (17  CFR,  210.2-01  (b)  pro¬ 
vides  that  "The  Commission  will  not  recog¬ 
nize  any  certified  public  accountant  or  public 
accountant  as  independent  who  is  not  in  fact 
independent.  For  example,  an  accountant 
will  not  be  considered  independent  with  re¬ 
spect  to  any  person  in  whom  he  has  any  sub¬ 
stantial  interest,  direct  or  indirect,  or  with 
whom  he  is,  or  was  during  the  period  of 
report,  connected  as  a  promoter,  underwriter, 
voting  trustee,  director,  officer,  or  employee.” 
In  addition.  Accounting  Series  Release  No.  2 
(17  CFR,  211.2)  Indicated  that  an  accountant 
was  not  to  be  considered  independent  with 
respect  to  a  particular  company  when  his 
holdings  of  the  capital  stock  of  that  com¬ 
pany  were  substantial  in  amount  and  were 
significant  with  respect  to  the  company’s 
total  capital  or  the  accountant’s  personal 
fortune,  A  test  of  1  percent  was  suggested 
in  the  latter  connection.  Also,  Accounting 
Series  Release  No.  22  (17  CFR,  211.22)  indi¬ 
cated  that  an  accountant  wovild  not  be  con¬ 
sidered  to  be  Independent  if  the  company 
whose  financial  statements  he  certified  had 
Indemnified  him  against  all  losses,  claims, 
and  damages  arising  out  of  such  certification 
other  than  as  a  result  of  the  accountant’s 
willful  misstatements  or  omissions. 

In  a  number  of  Its  Findings  and  Opinions 
the  Commission  had  occasion  to  discuss  the 
question  of  independence  in  the  light  of  the 
facts  of  a  particular  case.  The  earlier  Com¬ 
mission  decisions  and  releases  have  been 
summarized  in  Accounting  Series  Release  No. 
22  (17  CFR,  211.22).  Subsequent  to  the  is¬ 
suance  of  this  release  several  other  decisions 
involving  the  question  of  independence  have 
been  issued.  In  In  the  matter  of  Southeast¬ 
ern  Industrial  Loan  Company  (Securities  Act 
of  1933,  Release  No.  2728)  it  was  held  that  the 
nature  of  the  business  relationships  between 
the  accounting  on  the  one  hand  and  the 
registrant,  its  parents,  and  its  affiliates  on  the 
otfcei  were  such  as  to  destroy  the  accountant’s 
independence.  In  In  the  matter  of  Kenneth 
N.  Logan  (Securities  Exchange  Act  of  1934, 
Release  No.  3111;  Accounting  Series  Release 
No.  28)  (17  CFR,  211.28)  the  Commission 
held  an  accormtant  to  be  not  independent 
where  he  had  a  substantial  investment  in  the 
registrant,  the  cost  of  which  amounted  to 
about  8  percent  of  his  net  worth,  and  where 
he  h{id  approved  or  acquiesced  in  procedures 
that  were  designed  to  conceal  a  speculative 
use  to  which  ftmds  of  the  registrant  had 
been  put.  While  In  In  the  matter  of  Associ¬ 
ated  Gas  and  Electric  Ckmipany  (Securities 


Exchange  Act  of  1934,  Release  No,  3285A)  the 
question  of  the  Independence  of  the  certify, 
lug  accounts  was  not  raised  in  the  order  for 
hearing  and  so  no  finding  was  made  on  this 
point,  vet  the  Commission  did  state  in  the 
course  of  its  discussion  that  “*  *  *  an 

accountant  who  consistently  submerges  his 
preferences  or  convictions  as  to  accounting 
principles  to  the  wishes  of  his  client  is  not 
in  fact  independent.”  Finally,  in  adopting 
Ruie  2-01  (c)  of  Regulations  S-X  (17  CFR, 
210.2-01  (c) ) ,  the  Commission  said  in  Ac- 
coiinting  Series  Release  No.  37  (17  CFR 
211.37):  «  Perhaps  the  most  critical  test  of 
the  actuality  of  an  accountant’s  independ¬ 
ence  is  the  strength  of  his  insistence  upon 
full  disclosure  ol  transactions  between  the 
company  and  members  of  its  management  as 
individuals  •  •  •” 

In  the  case  of  the  great  majority  of  finan¬ 
cial  statements  filed  with  the  Commission  no 
question  has  been  raised  as  to  the  independ¬ 
ence  of  the  certifying  accountant.  However, 
In  addition  to  the  formal  decisions  referred 
to  above  there  have  been  many  informal  rul¬ 
ings  in  cases  arising  under  the  Securities  Act 
of  1933,  the  Securities  Exchange  Act  of  1934, 
or  the  Investment  Company  Act  of  1940.  It 
is  not  feasible  to  present  adequately  in  sum¬ 
marized  form  the  circumstances  existing  in 
particular  cases  in  which  it  was  determined 
not  to  question  an  accountant’s  independ¬ 
ence  ,The  following  compilation  therefore 
Includes  only  representative  examples  of  cases 
In  which  an  accountant  was  considered  not 
to  be  Independent  with  respect  to  a  particular 
company. 

1.  An  accountant  held  an  investment  of 
about  $200,000  in  the  capital  stock  of  a 
registrant.  ’This  Investment  constituted 
about  25  percent  of  the  accountant’s  per¬ 
sonal  fortune  and  was  about  2  percent  of 
the  company’s  total  outstanding  capital 
stock.  Held,  the  accountant  could  not  be 
considered  independent  for  the  purpose  of 
certlf3rlng  the  financial  statements’  of  this 
registrant. 

2.  An  accountant’s  wife  held  a  trust  cer¬ 
tificate  issued  by  an  investment  trust  on 
which  had  been  paid  an  amount  equal  to 
3  percent  of  the  combined  personal  fortunes 
of  the  accountant  and  his  wife.  The  with¬ 
drawal  value  of  the  trust  certificate  was  less 
than  $1,000  and  was  about  1>/^  percent  of 
their  personal  fortunes.  The  accountant 
certified  the  financial  statements  of  the  in¬ 
vestment  trust  as  well  as  the  financial  state¬ 
ments  of  the  corporation  that  sponsored  the 
trust.  The  sponsor  had  no  equity  in  the 
assets  of  the  trust,  but  derived  virtually  all 
of  Its  Income  from  its  activities  as  sponsor. 
Held,  the  accountant  could  not  be  considered 
Independent  with  respect  to  the  Investment 
trust.  Held,  the  facts  given  tended  to  indi¬ 
cate  that  the  accorintant  was  not  inde¬ 
pendent  with  respect  to  the  sponsoring 
corporation. 

3.  An  accountant  had  some  years  earlier 
Invested  a  substantial  amount  of  money  in 
securities  of  a  registrant.  ’The  fair  current 
value  of  this  investment  exceeded  50  percent 
of  the  accountant’s  personal  for  time.  Held, 
the  accountant  could  not  be  considered  in¬ 
dependent  for  the  purpose  of  certifying  the 
financial  statements  of  this  registrant. 

4.  An  accountant  had  loaned  $5,000  to  a 
registrant.  A  business  associate  of  the  ac¬ 
countant  had  loaned  an  additional  $15,000 
to  the  registrant.  These  loans  bore  Interest 
and  were  secured  by  a  2  -percent  share  in 
the  net  profits  of  the  registrant.  A  son  ol 
the  accountant  was  an  officer  of  the  reg¬ 
istrant.  Held,  the  accountant  could  not  be 
considered  independent  for  the  purpose  of 


“  ’The  language  of  Rule  2-01  (c)  was  sub¬ 
sequently  clarified  by  an  amendment  an¬ 
nounced  In  Accounting  Series  Release  No.  44 
(1943). 


FEDERAL  REGISTER,  Friday,  September  27,  1946 


10931 


certifying  the  financial  statements  of  the 
registrant. 

5.  An  accountant  had  for  some  time  en¬ 
deavored  to  persuade  a  department  store  that 
was  his  client  to  add  a  new  department  to 
fts  business.  The  registrant  finally  agreed 
to  set  up  the  department  provided  the  ac¬ 
countant  would  finance  the  cost  thereof. 
The  accountant  advanced  the  necessary  funds 
and  the  department  proved  successful.  The 
new  department  contributed  less  than  6  per¬ 
cent  of  the  total  revenues  of  the  registrant. 
Held,  the  accountant  could  not  be  considered 
independent  for  the  purpose  of  certifying  the 
financial  statements  of  the  registrant. 

6.  An  accounting  firm  had  rendered  serv¬ 
ices  to  a  registrant  for  which  the  registrant 
had  not  been  able  to  pay.  To  guarantee 
payment  of  the  account  the  registrant  had 
pledged  shares  of  its  own  stock.  In  addition 
it  had  given  the  accountants  an  option  to 
purchase  the  pledged  securities  at  the  market 
price  existing  at  the  date  the  option  was 
given.  Held,  the  accounting  firm  could  no 
longer  be  considered  independent  for  the 
purpose  of  certifying  the  financial  state¬ 
ments  of  the  registrant. 

7.  A  registrant  owned  a  small  percentage 
of  the  stock  of  a  sales  company  that  sold 
some  of  the  registrant’s  products.  The  ac¬ 
countant  who  certified  the  financial  state¬ 
ments  of  the  registrant  was  the  treasurer  and 
one  of  the  stockholders  of  the  sales  company. 
Held,  if  the  shares  held  by  the  registrant  and 
the  nature  of  the  sales  relationship  were  such 
as  to  give  the  registrant  a  significant  element 
of  indirect  control  over  the  sales  company, 
the  accountant  could  not  be  considered  inde¬ 
pendent  for  the  purpose  of  certifying  the 
financial  statements  of  the  registrant. 

8.  A  partner  in  an  accounting  firm  was 
serving  as  a  member  of  the  board  of  directors 
of  a  registrant.  This  accountant  did  not 
participate  in  any  way  in  the  accounting 
firm’s  audit  of  the  registrant.  Held,  the  ac¬ 
counting  firm  could  not  be  considered  inde¬ 
pendent  for  the  purpose  of  certifying  the 
financial  statements  of  the  registrant. 

9.  A  partner  in  an  accounting  firm  was 
serving  as  a  member  of  the  board  of  direc¬ 
tors  of  a  registrant.  Another  partner  in  the 
same  accounting  firm  conducted  the  audit 
of  the  registrant  and  certified  the  financial 
statements  in  his  own  name,  not  the  firm 
name.  Held,  the  certifying  accountant  could 
not  be  considered  Independent  for  the  pur¬ 
pose  of  certifying  the  financial  statements 
of  the  registrant. 

10.  A  partner  in  an  accounting  firm*  had 
served  on  the  board  of  directors  of  a  regis¬ 
trant  but  had  resigned  from  that  position 
prior  to  the  close  of  the  most  recent  fiscal 
year.  This  accountant  had  not  participated 
in  any  way  In  the  accounting  firm’s  audits 
of  the  registrant.  Held,  that  the  accounting 
firm  could  not  be  considered  Independent  for 
the  purpose  of  certifying  financial  statements 
of  the  registrant  covering  any  period  during 
which  a  partner  of  the  accounting  firm  was 
a  director  of  the  registrant. 

11.  A  partner  in  an  accounting  firm  was 
serving  as  a  member  of  the  board  of  direc¬ 
tors  of  a  registrant,  having  been  appointed 
to  that  position  by  a  Federal  court  following 
a  reorganization.  Held,  the  accounting  firm 
of  which  this  individual  was  a  member  could 
not  be  considered  Independent  for  the  pur¬ 
pose  of  certifying  the  financial  statements 
of  the  registrant. 

12.  A  partner  in  an  accounting  firm  was 
a  member  of  the  board  of  directors  of  a  reg¬ 
istrant  and  was  also  one  of  the  voting  trus¬ 
tees  of  the  registrant’s  stock.  The  voting 
trust  had  been  established  at  the  request  of 
a  lending  bank  that  desired  thereby  to  as¬ 
sure  continuity  of  the  registrant’s  manage- 
®ent.  Held,  the  accounting  firm  of  which 
this  accountant  was  a  member  could  not  be 
considered  Independent  for  the  purpose  of 
certifying  the  financial  statements  of  this 
registrant. 


13.  A  partner  in  an  accounting  firm  was 
one  of  three  trustees  of  a  voting  trust  in 
which  shares  of  preferred  stock  of  a  regis¬ 
trant  had  been  deposited.  Dividends  had 
not  been  paid  on  the  preferred  stock  and  it 
had  become  entitled  to  elect  a  majority  of 
the  board  of  directors.  The  voting  trust  had 
been  set  up  to  assure  continuity  of  the  exist¬ 
ing  management,  and  was  In  a  position  to 
exercise  ultimate  control  over  the  registrant. 
Held,  the  accounting  firm,  of  which  one  of 
the  voting  trustees  was  a  member,  could 
not  be  considered  Independent  for  the  pur¬ 
pose  of  certifying,  the  financial  statements 
of  the  registrant. 

14.  The  "board  of  directors  of  a  registrant 
had  established  an  “operating  committee’’ 
in  which  had  been  vested  all  powers  neces¬ 
sary  and  appropriate  to  the  supervision  of 
the  management  of  the  business.  It  was  in¬ 
tended  that  the  principal  duty  of  the  com¬ 
mittee  would  be  the  making  of  recommenda¬ 
tions  to  the  board  of  directors.  The  com¬ 
mittee  consisted  of  two  members  of  the 
board  of  directors  and  a  member  of  the  ac¬ 
counting  firm  that  regularly  certified  the 
financial  statements  of  the  registrant.  Held, 
neither  the  individual  accountant  nor  his 
firm  could  be  considered  Independent  for 
the  purpose  of  certifying  the  financial  state¬ 
ments  of  the  registrant. 

15.  A  registrant  filed  certified  financial 
statements  of  two  subsidiary  companies.  ’The 
financial  statements  of  one  subsidiary  had 
been  certified  by  a  member  of  an  accounting 
firm  who  also  served  as  assistant  secretary  of 
the  subsidiary.  The  financial  statements  of 
the  other  subsidiary  had  been  certified  by  a 
member  of  another  accounting  firm  who 
served  as  assistant  secretary  and  assistant 
treasurer  of  that  subsidiary.  Neither  ac¬ 
countant  received  any  remuneration  for 
serving  as  officers  of  these  subsidiaries.  Held, 
the  accounting  firms  involved  could  not  be 
considered  independent  for  the  pvurpose  of 
certifying  the  financial  statements  of  the 
company  in  which  one  of  their  members 
served  as  an  officer. 

IS.  An  individual  serving  as  assistant 
treasurer  and  chief  accountant  of  a  regis¬ 
trant  was  the  son  of  a  partner  in  the  ac¬ 
counting  firm  that  certified  the  financial 
statements  of  the  registrant.  The  son  was 
living  with  his  father  at  the  time.  'The  son 
served  the  registrant  under  the  direc¬ 
tion  and  supervision  of  the  treasurer  of  the 
company.  Held,  the  accounting  firm  could 
not  be  considered  independent  for  the  pur¬ 
pose  of  certifying  the  financial  statements 
of  the  registrant. 

17.  A  senior  staff  member  of  an  account¬ 
ing  firm  was  appointed  controller  of  a  reg¬ 
istrant  as  successor  to  a  controller  who  had 
entered  the  armed  forces  of  the  United 
States  during  the  war  emergency.  ’This  em¬ 
ployee,  who  had  formerly  been  in  charge  of 
the  audit  of  the  registrant,  remained  on  the 
staff  of  the  accounting  firm  but  relinquished 
all  responsibility  for  the  audit  of  the  regis¬ 
trant,  and  did  no  work  for  the  accoimting 
firm4n  connection  therewith.  Held,  the  ac¬ 
counting  firm  could  not  be  considered  in¬ 
dependent  for  the  purpose  of  certifying  the 
financial  statements  of  this  registrant. 
Held,  further,  the  accounting  firm  could  not 
be  considered  independent  for  the  purpose 
of  certifying  the  financial  statements  of  the 
registrant  if  the  senior  staff  member  were 
to  leave  the  employ  of  the  accoimting  firm 
and  be  paid  by  the  registrant,  but  this  ar¬ 
rangement  was  subject  to  the  understanding 
among  the  several  parties  that  upon  the 
termination  of  the  war  emergency  he  would 
return  to  the  staff  of  the  accounting  firm. 

18.  ’The  accountant  who  audited  the  finan¬ 
cial  statements  of  an  investment  trust  had 
been, given  office  space  in  the  office  of  the 
sponsor  of  the  investment  trust.  ’The  ac¬ 
countant  regularly  gave  advice  concerning 
the  internal  accounting  policies  of  the  trust. 
The  sponsor  of  the  trust  had  agreed  to  pay 


the  accountant  a  stipulated  amount  per  year 
less  whatever  the  accountant  was  able  to 
earn  from  the  investment  trust  and  his  other 
clients.  Held,  that  accountant  could  not  be 
considered  independent  for  the  purpose  of 
certifying  the  financial  statements  of  the 
Investment  trust. 

19.  The  accounting  firm  that  certified  the 
financial  statements  of  a  particular  regis¬ 
trant  had  in  the  past  followed  the  practice 
of  drawing  up  the  monthly  Journal  records 
of  the  company  from  underlying  documents 
that  had  been  prepared  by  the  registrant’s 
staff.  These  Journal  records  were  posted  to 
the  appropriate  ledgers  by  the  certifying 
accountants.  At  the  end  of  the  year  the 
audit  engagement  was  undertaken  by  per¬ 
sonnel  of  the  certifying  accountant  that  was 
not  connected  with  the  original  recording 
of  the  accounting  data.  Held,  the  account¬ 
ing  firm  could  not  be  considered  independ¬ 
ent  for  the  purpose  of  certifying  the  finan¬ 
cial  statements  of  this  registrant. 

20.  A  small  loan  company  kept  its  account¬ 
ing  records  on  a  cash  basis.  The  primary 
records  of  the  company  consisted  of  daily 
cash  reports  that  were  prepared  by  the 
cashier  and  signed  by  the  manager.  ’The 
accountant  who  certified  the  financial  state¬ 
ment  of  this  company  took  no  part  in  the 
preparation  of  these  basic  records.  However, 
he  did  audit  these  cash  reports  each  month 
and  then  proceeded  to  enter  the  totals  in  a 
summary  record  which  he  in  turn  posted 
to  the  general  ledger.  The  certifying  ac¬ 
countant  also  made  adjusting  Jomnal  entries 
each  month  with  respect  to  insurance,  taxes, 
depreciation,  and  similar  items.  ’The  com¬ 
pany  was  small  and  did  not  require  the  serv¬ 
ices  of  a  full-time  bookkeeper.  ’The  certify¬ 
ing  accountant  devoted  about  one  day  a 
month  to  the  clerical  or  bookkeeping  tasks 
described  above.  Held,  the  accountant  could 
not  be  considered  independent  for  the  pur¬ 
pose  of  certifying  the  financial  statements 
of  this  registrant^ 

[Accounting  Series  Release  No.  47,  Jan¬ 
uary  25, 1944] 

§  211.50  The  propriety  of  writing 
down  goodwill  by  means  of  charges  to 
capital  surplus.  Inquiry  has  been  made 
as  to  whether  in  a  financial  statement  re¬ 
quired  to  be  filed  with  the  Commission 
goodwill  may  be  written  down  or  written 
off  by  means  of  charges  to  capital  sur¬ 
plus.  The  goodwill  in  question  resulted 
from  the  acquisition  during  the  year  of 
the  assets  and  business  of  a  going  con¬ 
cern  at  a  price  of  $2,000,000,  payable  in 
cash  or  its  equivalent.  It  was  deter¬ 
mined  that  $1,750,000  was  paid  for  the 
physical  assets  acquired  and  $250,000  for 
goodwill.  It  is  now  proposed  to  write  off 
this  goodwill  by  a  charge  to  capital 
surplus. 

In  my  opinion  ^  the  proposed  charge  to 
capital  surplus  is  contrary  to  sound  ac¬ 
counting  principles.  It  is  clear  that  if 
the  goodwill  here  involved  is,  or  were  to 
become,  worthless,  it  would  be  necessary 
to  write  it  off.  Preferably  such  write-off 
should  have  been  accomplished  through 
timely  charges  to  income,  but  in  no  event 
would  it  be  permissible,  under  sound  ac¬ 
counting  principles,  to  charge  the  loss  to 
capital  surplus.  The  procedure  being 
proposed  would,  however,  evade  such 
charges  to  income  or  earned  surplus  and 
would  consequently  result  in  an  over¬ 
statement  of  income  and  earned  surplus 
and  an  understatement  of  capital. 

This  position  was  expressly  taken  in 
the  following  paragraph  of  the  Commis- 


*  Chief  Accountant. 
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Sion’s  opinion  in  In  the  Matter  of  Asso¬ 
ciated  Gas  and  Electric  Company,  11 
S.  E.  C.  1025: 

I  the  I  position  [taken]  with  respect  to 
intangibles  not  subject  to  amortization  as¬ 
sumes  that  as  long  as  the  write-off  Is  made 
because  of  conservatism  before  actual  realiza¬ 
tion  of  the  loss,  the  write-off  may  be  made 
to  capital  surplus.  This  practice  would  per¬ 
mit  a  corporation  to  circumvent  charges 
which  should  be  made  against  income  or 
earned  surplus  by  recognizing  them  in  ad¬ 
vance  as  a  charge  against  capital  surplus 
and,  in  our  opinion,  it  is  not  consistent  with 
the  fundamental  principle  that  a  distinction 
should  be  maintained  between  capital  and 
income. 

[Accounting  Series  Release  No.  50,  Janu¬ 
ary  20,  19451 

§  211.51  Disposition  of  Rule  II  (e) 
(17  CFR  201.2)  proceedings  against  cer~ 
tifying  accountant  failing  to  observe  ap¬ 
propriate  audit  requirements  .  as  to 
financial  statements  of  brolcer -dealer 
under  Rule  X-17A-5  (17  CFR,  240.17a-5). 
The  Securities  and  Exchange  Commis¬ 
sion  today  made  public  the  following 
information  concerning  private  proceed¬ 
ings  involving  a  certified  public  ac¬ 
countant.  The  accountant  in  question 
had  certified  the  financial  statements  of 
a  registered  broker-dealer  filed  as  part 
of  a  report  pursuant  to  the  requirements 
of  Rule  X-17A-5  (17  CFR,  240.17a-5), 
adopted  under  Section  17  (a)  of  the  Se¬ 
curities  Exchange  Act  of  1934.  The 
proceedings  were  instituted  to  determine 
whether,  pursuant  to  Rule  II  (e)*  (17 
CFR,  201.2)  of  the  Commission’s  Rules 
of  Practice,  the  accountant  in  question 
should  be  temporarily  or  permanently 
denied  the  privilege  of  practicing  before 
the  Commission. 

The  statement  of  the  broker-dealer 
in  question,  a  corporation,  was  required 
to  include  financial  statements  certified 
by  an  independent  certified  public  ac¬ 
countant  or  independent  public  account¬ 
ant.  The  certificate  of  the  respondent 
in  these  proceedings  read,  in  part,  as 
follows: 

I  have  reviewed  your  accounting  records 
and  procedures,  analyzed  and  verified  all  ac¬ 
counts  with  debit  as  well  as  credit  balances 
and  examined  or  verified  all  securities  and 
cash  items,  underlying  customers,  brokers, 
officers,  and  inventory  or  trading  accounts 
in  accordance  with  the, generally  accepted 
audit  standards  applicable  to  brokers. 

I  hereby  certify  that  the  Balance  Sheet 
headed  Exhibit  A  together  W’ith  the  support¬ 
ing  schedules  and  details  corresponding  to 
the  questions  contained  in  S.  E.  C.  Form 
X-17A-5  (17  CFR.  249.617)  entered  in  on  the 
Table  of  Contents  attached  to  my  report 
herewith,  in  my  opinion  correctly  reflects 
the  financial  status  of  your  corporation  as 
at  •  •  *. 

Subsequent  examination  of  the  records 
of  the  broker-dealer  by  the  Commis¬ 
sion’s  staff  indicated  that  as  of  the  date 
the  above  report  was  filed  the  corpora¬ 
tion  was  insolvent;  that  customers’  free 
securities  had  been  wrongfully  hypothe¬ 
cated  in  connection  with  notes  payable 
to  banks;  other  customers’  free  securi¬ 
ties  had  been  treated  as  securities  of 
officers  pledged  to  secure  such  officers’ 
debit  balances  due  to  the  corporation; 
and  that  certain  notes  payable  to  banks, 
secured  by  customers’  free  securities,  and 
the  collateral  thereto  were  not  recorded 


on  the  books  of  the  broker-dealer  and 
were  not  included  in  the  liabilities  shown 
in  the  certified  statement  of  financial 
condition  filed  with  the  Commission. 

The  certifying  accountant  stipulated 
that  his  testimony  given  during  the 
course  of  the  Commission’s  investigation 
of  the  broker-dealer  involved  could  be 
made  a  part  of  the  record  in  these  pro¬ 
ceedings.  From  his  testimony,  the  fol¬ 
lowing  facts  were  established  as  to  the 
circumstances  of  his  engagement  and 
the  scope  and  nature  of  his  audit: 

The  auditor  was  a  certified  public  ac¬ 
countant  of  some  thirty  years’  expe¬ 
rience,  but  wsis  actually  engaged  mostly 
in  income  and  other  tax  work;  only 
twice  before  had  he  made  audits -of  a 
broker-dealer; 

He  had  met  the  broker-dealer’s  presi¬ 
dent  through  another  client  some 
months  before  he  obtained  the  present 
engagement  but  had  done  no  work  for 
the  broker-dealer  previously;  arrange¬ 
ments  for  the  engagement  were  made 
by  an  officer  of  the  broker-dealer  who 
was  also  the  firm’s  bookkeeper; 

Prior  to  his  audit  in  connection  with 
the  Form  X-17A-5  filed  by  the  broker- 
dealer  he  had  read  the  instructions  ap¬ 
plicable  to  the  form  including  the  mini¬ 
mum  audit  requirements  prescribed 
therein; 

His  “audit”  consisted  primarily  of  (1) 
the  preparation  of  a  trial  balance  of  the 
general  ledger,  (2)  the  examination  of 
securities  on  hand  at  a  date  several  days 
subsequent  to  the  date  of  statement,  (3) 
comparison  of  such  securities  with  a 
purported  inventory  of  securities  handed 
him  by  the  bookkeeper,  (4)  reconcilia¬ 
tion,  as  of  the  date  of  the  audit,  of  two 
bank  statements  which  were  given  to 
him,  together  with  the  applicable  can¬ 
celled  checks,  by  the  firm’s  president! 
and  (5)  examination  of  some  correspond¬ 
ence  in  the  firm’s  files  and  of  certain 
“confirmations”  of  bank  loans  and  the 
underlying  collateral  obtained  by  the 
president. 

The  audit  made  thus  failed  to  include 
a  number  of  procedures  and  safeguards 
which  are  prescribed  in  the  instructions 
to  Form  X-17A-5  as  minimum  audit  re¬ 
quirements  for  the  proper  substantia¬ 
tion  of  a  statement  of  the  financial  con¬ 
dition  of  a  broker-dealer.  The  more 
important  procedures  omitted  in  this 
case  were: 

(o)  Verification  of  securities  in  transit  or 
transfer; 

(b)  Obtaining  of  written  confirmations  by 
direct  correspondence  in  respect  of  bank 
balances,  money  borrowed  and  collateral 
pledged  thereagainst,  accounts  and  securi¬ 
ties  carried  for  others,  securities  borrowed 
and  loaned,  securities  failed  to  deliver  and 
failed  to  receive,  and  accoimts  with  cus¬ 
tomers,  officers  and  directors;  and 

(c)  Review  of  the  methods  of  Internal 
accounting  control  of  the  broker-dealer  and 
Its  procedures  for  safeguarding  securities. 

In  the  course  of  his  testimony  the  ac¬ 
countant  stated  that  he  “didn’t  complete 
the  thing,  perhaps,  the  way  I  should 
have  •  •  •  perhaps  not  as  thoroughly 

as  I  should  •  •  •  I  was  anxious  to  get 

away.  I  went  down  to  Florida  and  this  en¬ 
gagement  was  the  last  one  I  had  prior  to  go¬ 
ing,  and  I  was  more  or  less  in  a  hurry  •  •  • 
We  agreed  on  a  price  of  $125  to  do  the  work 
in  connection  with  the  balance  sheet  audit 
and  I  believe  I  did  $125  worth  of  work.  That 


is  about  the  size  of  it  •  ♦  *1  did  what 

I  would  ordinarily  do  unless  there  was  some¬ 
thing  that  came  up  that  was  peculiar  or 
different  or  I  suspected  anything,  but  in 
this  case  I  didn’t  and  actually  I  had  only 
this  short  experience  in  connection  with 
brokers  •  •  •  If  I  suspected  there  was 

anything  wrong  one  thousand  dollars 
wouldn’t  have  covered  the  thing.  I  mean, 
whatever  you  have  to  go  through  I — in  other 
words,  I  wouldn’t  have  taken  the  engage¬ 
ment  at  all  because  I  was  in  a  hurry  to  get 
away  •  •  • 

It  does  not  appear  that  the  failui'^  of 
the  certified  public  accountant  to  per¬ 
form  a  satisfactory  audit  contributed  to 
the  fraud  perpetrated  by  the  broker- 
dealer  involved,  nor  apparently  did  his 
extreme  laxity  occasion  losses  to  invest¬ 
ors  of  the  brokerage  firm.  For  these  rea¬ 
sons  and  since  the  accountant  has  filed 
a  stipulation  in  which  he  has  admitted 
that  he  was  familiar  with  the  Commis¬ 
sion’s  Rule  X-17A-5  (17  CFR,  240.17a-5) 
and  with  Form  X-17A-5  (17  CFR,  249.- 
617) ;  that  he  had  not  observed  the  min¬ 
imum  audit  requirements  prescribed  by 
that  form;  and  that  he  would  never 
again  practice  before  this  Commission 
as  an  accountant,  the  proceedings  with 
respect  to  him  were  discontinued.  [Ac¬ 
counting  Series  Release  No.  51,  Janu¬ 
ary  26,  1945] 

§  241.52  Presentation  in  financial 
statements  of  Federal  income  and  excess 
profits  taxes  in  cases  where  a  company 
for  which  individual  statements  are  filed 
pays  its  tax  as  a  member  of  a  consoli¬ 
dated  group  of  companies.  Inquiry  has 
been  made  as  to  the  method  to  be  fol¬ 
lowed  in  reporting  Federal  income  and 
excess  profits  taxes  pursuant  to  the  pro¬ 
visions  of  caption  15  of  Rule  5-03  of  Reg¬ 
ulation  S-X  (17  CFR,  210.5-03).  In  the 
case  cited  the  company  files  for  tax  pur¬ 
poses  as  a  member  of  a  consolidated 
group  but  files  with  the  Commission  its 
individual  financial  statements.  It  is 
stated  that  on  an  individual  basis  the 
company  would  have  been  liable  for  $1,- 
000,000  of  Federal  normal  income  and 
excels  profits  taxes;  and  that  $400,000  of 
this  amount  represented  excess  profits 
taxes.  As  a  member  of  a  consolidated 
group  its  share  of  the  consolidated  in¬ 
come  and  excess  profits  taxes  was 
$700,000. 

Caption  15  of  Rule  5-03  of  Regulation 
S-X  (17  CFR,  210.5-03)  requires  that 
there  be  stated  separately  “(c)  Federal 
normal  income  and  excess  profits  taxes; 
(b)  other  Federal  income  taxes;  and  (c) 
other  income  taxes.*  Where  a  company 
is  filing  individual  financial  statements 
and  reports  on  the  same  basis,  for  tax 
purposes,  the  above  breakdown  of  the 
total  provision  for  Federal  income  and 
excess  profits  taxes  should  be  made. 
Likewise,  where  consolidated  financial 
statements  are  being  filed,  the  above 
breakdown  should  be  made. 


*  In  Accounting  Series  Release  No.  23  (April 
9.  1941)  (17  CFR,  211.23)  it  was  indicated 
that  caption  15  contemplated  “that  the  nor¬ 
mal  Income,  defense,  and  declared  value  ex¬ 
cess  profits  taxes  should  be  Included  under 
subsection  (a)  and  the  excess  profits  tax 
prescribed  by  the  Second  Revenue  Act  of 
1940  should  be  included  under  subsection 
(b).”  The  excess  profits  taxes  presently  in 
effect  should  therefore  be  shown  under  (b). 
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In  the  case  cited,  however,  the  pro¬ 
vision  made  by-  the  individual  reporting 
company  for  income  and  excess  profits 
taxes  represents  merely  a  provision  for 
its  share  of  the  income  and  excess  prof¬ 
its  taxes  of  the  consolidated  group  of 
companies.  In  the  instant  case,  the 
share  of  the  aggregate  consolidated  tax 
apportioned  to  an  individual  member  of 
the  group  was,  I  *  understand,  determined 
on  the  basis  of  the  ratio  of  the  total  tax 
that  would  have  been  paid  by  a  particu> 
lar  company  to  the  combined  tax  that 
would  have  been  paid  had  all  members  of 
the  group  filed  on  an  individual  basis. 
Under  such  circumstances,  I  am  of  the 
opinion  that  an  allocation  of  an  individ¬ 
ual  company’s  share  of  the  aggregate  tax 
as  between  excess  profits  taxes  on  the  one 
hand  and  normal  and  surtax  on  the 
other  hand  would  be  arbitrary  and  of 
little  significance.  For  this  reason  I  feel 
it  would  be  appropriate  .for  a  member 
of  the  group  to  combine  in  its  individual 
statements  subdivisions  (a)  and  (b)  of 
caption  15  and  to  show  its  provision  for 
Federal  income  and  excess  profits  taxes 
as  a  single  item.  By  means  of  footnotes, 
however,  there  should  be  shown  the  es¬ 
timated  amount  of  Federal  income  and 
excess  profits  taxes  applicable  to  the 
company  had  it  filed  on  an  individual 
basis,  with  an  indication  of  the  estim¬ 
ated  amount  of  excess  profits  taxes  in¬ 
volved.  [Accounting  Series  Release  No. 
52,  May  10,  1945] 

§  211.53  Statement  of  the  Commis~ 
Sion’S  opinion  regarding  ‘‘charges  in  lieu 
of  income  taxes”  and  ‘‘Provisions  for  in¬ 
come  taxes”  in  the  profit  and  loss  state¬ 
ment,  The  purpose  of  this  statement  is 
to  outline  the  Commission’s  views  in  the 
matter  of  so-called  “Charges  in  lieu  of 
income  taxes’’  and  of  “Provisions  for  in¬ 
come  taxes’’  which  are  intentionally  in 
excess  of  those  actually  expected  to  be 
payable;  to  give  the  reasons  for  that 
opinion;  and  to  state  its  views  on  the 
points  which  certain  accounting  firms 
have  made  in  connection  with  the  prin¬ 
ciples  discussed  herein. 

For  some  time  there  has  been  growing 
up  a  practice,  tolerated  by  some  ac¬ 
countants  and  sincerely  advocated  by 
others,  pursuant  to  which  the  current 
Income  account  is  charged  under  the 
heading  of  income  taxes  or  charges  in 
lieu  of  income  taxes,  not  only  with  the 
income  taxes  expected  to  be  paid  by  the 
company  but  also  with  an  additional  sum 
equivalent  to  the  reduction  in  taxes 
brought  about  by  unusual  circumstances 
in  a  particular  year.'*  Certain  public 
utility  companies  have  included  such 
charges  and  excessive  income  tax  pro- 


’  Chief  Accountant, 

In  general,  the  unusual  circumstances  are 
based  on  differences  in  the  accounting  treat¬ 
ment  of  certain  items  for  Income  tax  pm- 
poses  and  for  general  financial  pmposes.  For 
example,  losses  and  expenses  which  had  to  be 
taken  as  income  tax  deductions  in  a  given 
period  were  not  also  taken  as  deductions  in 
the  profit  and  loss  statement  for  the  same 
period.  Instead,  because  of  differences  in  ac¬ 
counting  methods,  such  items  had  already 
been  charged  off  against  Income  in  previous 
years,  or  were  being  charged  off  directly  to 
surplus  or  reserves,  or  were  to  be  deferred 
and  charged  off  against  Income  In  futtura 
years. 


visions  among  their  Operating  Expenses. 
This  additional  charge  against  income  is, 
in  most  cases,  offset  either  by  a  credit  to 
surplus  or  by  utilizing  the  reduction  for 
some  special  purpose  such  as  eliminating 
a  portion  of  unamortized  discount  on 
bonds.  The  amount  of  the  estimated  re¬ 
duction  has  been  colloquially  termed  a 
“tax  saving”  and  the  general  problem  is 
loosely  referred  to  as  the  “treatment  of 
tax  savings.”* 

This  practice  with  its  variants  has 
caused  the  Commission  some  concern 
and  it  seems  desirable  now  to  state  our 
views  as  to  the  accounting  procedures 
appropriate  in  such  situations  and  to  give 
the  reasons  for  them.  In  summary,  our 
conclusions  are  as  follows: 

(1)  The  amount  shown  as  provision 
for  taxes  should  reflect  only  actual  taxes 
believed  to  be  payable  under  the  appli¬ 
cable  tax  laws. 

(2)  It  may  be  appropriate,  and  under 
some  circumstances  such  as  a  cash  re¬ 
funding  operation  it.  is  ordinarily  neces¬ 
sary,  to  accelerate  the  amortization  of 
deferred  items  by  charges  a^^inst  income 
when  such  items  have  been  treated  as 
deductions  for  tax  purposes.* 

(3)  'The  use  of  the  caption  “Charges 
or  provisions  in  lieu  of  taxes”  is  not 
acceptable. 

(4)  If  it  is  determined,  in  view  of  the 
tax  effect  now  attributable  to  certain 
transactions,  to  accelerate  the  amortiza¬ 
tion  of  deferred  charges  or  to  write  off 
losses  by  means  of  charges  to  the  income 
account,  the  charge  made  should  be  so 
captioned  as  to  indicate  clearly  the  ex¬ 
penses  or  losses  being  written  off. 

(5)  The  location  within  the  income 
statement  of  any  such  special  charge 
should  depend  on  the  nature  of  the  item 
being  written  off.  In  the  case  of  a  public 
utility,  for  example,  a  special  amortiza¬ 
tion  of  bond  discount  and  expense  should 
not  be  shown  as  an  operating  expense 
but  should  be  classified  as  a  special  item 
along  with  other  interest  and  debt  serv¬ 
ice  charges  in  the  “other  deductions” 
section. 

(6)  It  is  appropriate  to  call  attention 
to  the  existence  of  the  special  charge  by 
the  use  of  appropriate  explanatory  lan¬ 
guage  in  connection  with  intermediate 
balances  and  totals. 

(7)  In  the  preparation  of  statements 
reflecting  estimates  of  future  earnings,  it 


*  We  think  this  terminology  is  undesirable 
in  principle  and  possibly  misleading.  Our 
preference  is  to  call  them  "tax  reductions.” 
See  footnote  23,  infra. 

•Under  the  controlling  decisions  of  the 
Federal  courts  {Helvering  v.  California  Ore¬ 
gon  Power  Co.,  75  F.  (2d)  644  (1935),  D.  of  C., 
Helvering  v.  Union  Public  Service  Co.,  75  F. 
(2d)  723  (1935),  Eighth  Circuit),  unamor¬ 
tized  bond  discount  and  expense  applicable 
to  bonds  being  refunded  through  the  issuance 
of  new  bonds  for  cash  are  deductible  for  pur¬ 
poses  of  the  Federal  income  tax  in  the  year 
In  which  the  refunding  ttkes  place.  Not  all 
accountants,  however,  are  in  accord  that  such 
Items  must  as  a  matter  of  sound  accoimting 
be  immediately  written  off.  Many  believe 
that  such  items  should  preferably  be  amor¬ 
tized  against  Income  over  the  life  of  the  re¬ 
funding  issue  if  a  correct  statement  of  the 
cost  of  money  is  to  be  obtained.  (Cf.,  Healy, 
Treatment  of  Debt,  Discount  and  Premium 
Upon  Refunding,  73  Journal  of  Accoimtancy. 
199  (March  1942) .) 


Is  ordinarily  permissible  to  reflect  as  in¬ 
come  taxes  the  amount  which  it  is  ex¬ 
pected  will  be  payable  if  such  earnings 
are  realized,  provided,  of  course,  the  as¬ 
sumptions  as  to  the  tax  rates  are  dis¬ 
closed. 

(8)  In  the  preparation  of  statements 
which  are  designed  to  “give  effect”  to 
specified  transactions,  the  provision  for 
taxes  may,  depending  on  all  the  facts  and 
circumstances,  properly  represent  either 
(a)  the  actual  taxes  paid  during  the 
period  adjusted  to  give  effect  to  the  speci¬ 
fied  transactions,  or,  (b)  an  estimate  of 
the  taxes  that  it  is  expected  will  be  pay¬ 
able  should  the  income  of  future  years 
be  equal  in  amount  to  the  adjusted  in¬ 
come  shown  in  the  statement.  The 
statement  should,  of  course,  clearly  show 
what  the  provision  for  taxes  purports  to 
represent. 

The  reasons  for  our  views  can  best  be 
developed  by  using  the  facts  relating  to  a 
registration  statement  recently  filed  by 
the  Virginia  Electric  and  Power  Com¬ 
pany  (VEPCO)  under  the  Securities  Act 
of  1933  in  which  we  took  a  position  in  the 
matter.  This  case  is  chosen  not  only  be¬ 
cause  its  facts  are  typical  of  most  cases 
in  which  this  problem  arises  but  also  be¬ 
cause  the  public  accountants  who  certi¬ 
fied  the  financial  statements  in  that  case 
have  since  appeared  before  us  and  pre-' 
sented  in  detail  their  views  in  the  mat¬ 
ter,^  The  discussion  of  this  case  and  of 
the  general  problem  which  it  typifies  will 
be  presented  under  the  following  maii^ 
headings: 

(a)  The  background  of  the  Vepco  Case.  A 
brief  description  of  the  registration  and  of 
the  transactions  giving  rise  to  the  problem. 

(b)  The  certified  financial  statements 
originally  filed.  A  description  of  the  certified 
financial  statements  originally  filed,  pointing 
out  briefiy  our  difficulties  with  the  way  in 
which  the  so-called  “tax  saving”  was  handled. 

(c)  Amendments  to  the ,  certified  state¬ 
ments.  A  description  of  the  certified  income 
statements  after  each  of  the  amendments, 
pointing  out  briefly  in  each  case  ou^  objec¬ 
tions  to  the  treatment  accorded  tax  pro¬ 
visions  and  “tax  savings.” 

(d)  The  pro  forma  income  statements.  A 
brief  description  of  the  pro  forma  statements 


*  In  the  summer  of  1944,  we  caused  to  be 
circulated  for  comment  a  proposed  Account¬ 
ing  Series  release  containing  a  tentative 
statement  of  our  conclusions  in  this  matter. 
Comments  were  received  from  accountants, 
registrants  and  others  Interested  in  the  prob¬ 
lem  and  a  number  of  Informal  conferences 
were  arranged  with  the  staff  and  the  Com- 
mission.  Of  the  twenty-eight  letters  and 
comments  received,  five  individuals  or  firms 
and  a  committee  of  the  American  Institute 
of  Accountants  objected  to  the  general  posi¬ 
tion  taken  in  the  draft.  Subsequently,  in 
December  1944,  the  Committee  on  Accounting 
Procedure  of  the  American  Institute  of  Ac¬ 
countants  issued  a  bulletin  “Accounting  for 
Income  Taxes”  which  in  a  number  of  im¬ 
portant  respects  is  inconsistent  with  the  con¬ 
clusions  we  have  reached.  In  January  1945, 
the  Committee  on  Accounting  Principles  and 
Practice  of  the  New  Jersey  Society  of  Certified 
Public  Accountants  Issued  a  statement  with 
respect  to  the  A.  I.  A.  bulletin,  taking  some 
exception  to  the  proposals  made  as  to  the 
treatment  of  "tax  savings.”  In  coming  to  a 
final  conclusion  in  this  matter,  we  have 
given  extensive  consideration  to  the  views 
expressed  and  the  points  made  by  those  com¬ 
menting  on  the  tentative  statement  of  our 
views,  as  well  as  to  the  contrary  position 
taken  in  the  bulletin  mentioned. 
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filed,  pointing  out  our  objections  to  the 
treatment  of  taxes  in  the  statements  origi¬ 
nally  filed. 

(e)  The  findings  and  opinion  of  the  Com¬ 
mission  in  the  related  case,  in  the  Matter  of 
Virginia  Electric  and  Power  Company  (H.  C.  A. 
Release  5741 ) .  A  description  of  the  financial 
statements  and  ratios  set  forth  in  that 
opinion  which  were  criticized  In  some  respects 
by  the  certifying  accountants  In  their  dis¬ 
cussion  of  this  problem. 

(f)  The  treatment  of  “Tax  Savings”  in 
financial  statements  filed  with  this  Com¬ 
mission.  A  detailed  discussion  of  the  con¬ 
siderations  underlying  our  views  as  to  the 
treatment  of  Income  taxes  and  of  so-called 
“tax  savings." 

(a)  The  background  of  the  Vepco  Case. 
On  March  23,  1945  the  Virginia  Electric 
and  Power  Company  (VEPCO)  filed  with 
this  Commission  under  the  Securities 
Act  of  1933  a  registration  statement  cov¬ 
ering  its  First  and  Refunding  Mortgage 
Bonds,  Series  E.  The  statement  after 
being  amended  several  times  became  ef¬ 
fective  on  April  20,  1945  as  to  $59,000,000 
of  such  bonds.  Certain  financial  state¬ 
ments  of  VEPCO  included  in  the  regis¬ 
tration  statement  were  certified  by  Ly- 
brand,  Ross  Brothers  &  Montgomery. 
Those  of  Virginia  Public  Service  Com¬ 
pany,  a  company  recently  merged  with 
VEPCO,  were  certified  by  Arthur  An¬ 
derson  &  Co.  Several  days  after  the 
amended  statement  became  effective, 
representatives  of  both  firms  of  certify¬ 
ing  accountants  appeared  before  the 
Commission  to  discuss  certain  account¬ 
ing  questions  as  to  the  treatment  of  in¬ 
come  taxes  and  of  the  so-called  “tax 
savings.” 

In  the  registration  statement  filed  by 
VEPCO,  certified  financial  statements  for 
the  years  1942,  1943  and  1944  were  filed 
for  VEPCO,  for  Virginia  Public  Service 
Company  which  had  been  merged  with 
VEPCO  on  May  26, 1944,  and  for  the  two 
companies  combined.  In  addition,  there 
were  filed  “adjusted”  balance  sheets  and 
Income  statements  designed  to  give  ef¬ 
fect  to  the  merger  with  Virginia  Public 
Service  Company,  the  sale  of  certain 
transportation  properties,  the  proposed 
refinancing  and  certain  related  ad¬ 
justments. 

The  accounting  and  “tax  savings” 
issues  centered  on  the  treatment  to  be 
accorded  the  following  three  items 
which  arose  out  of  transactions  that  had 
occurred  in  1944: 

(1)  Premiums  and  expenses  incurred 
in  refunding  VEPCO’s  bonds,  amounting 
to  $2,383,096.46.* 

(2)  A  loss  of  $3,418,715.16  sustained 
upon  the  sale  by  VEPCO  of  certain 
transportation  properties. 

(3)  An  item  of  $600,949  said  to  arise 
out  of  the  asserted  fact  that  the  normal 
depreciation  on  certain  plant  facilities 
was  substantially  less  than  the  amorti¬ 
zation  of  such  facilities  taken  for  tax- 


‘  In  1942  Virginia  Public  Service  Company 
called  for  redemption  certain  of  its  outstand¬ 
ing  bonds.  Unamortized  debt  discount  and 
expense,  call  premium  and  expenses  appli¬ 
cable  to  the  redeemed  bonds  amounted  to 
$2,021,708.13.  Solely  In  order  to  simplify 
the  present  discussion,  this  item  is  not  dis¬ 
cussed  in  detail  although  its  treatment  in¬ 
volved  much  the  same  problems  as  the  1944 
refunding. 


purposes  at  20%.  per  annum  under  Sec¬ 
tion  124  of  the  Internal  Revenue  Code.* 
In  the  original  registration  statement, 
and  in  all  of  the  amendments,  the  regis¬ 
trant  and  its  accountants  took  the  posi¬ 
tion  that  the  income  statements  should 
be  prepared  in  such  a  way  as  to  refiect 
therein  charges  equal  to  what  it  was  esti¬ 
mated  Federal  excess  profits  taxes  would 
have  been  had  not  the  special  transac¬ 
tions  occurred.  In  the  original  filing  the 
provision  for  excess  profits  taxes  was 
shown  as  an  operating  expense  not  in 
the  amount  expected  to  be  paid  but  in 
the  amount  that  would  have  been  payable 
had  not  the' three  special  items  existed. 
After  the  second  amendment,  the  pro¬ 
vision  for  excess  profits  taxes  was  shown 
at  what  was  actually  estimated  to  be  pay¬ 
able  for  the  current  year  under  the  ap¬ 
plicable  tax  law,  but  a  separate  additional 
charge,  specially  described,  was  also  in¬ 
cluded  among  the  operating  expenses  in 
an  amount  equal  to  the  difference  be¬ 
tween  the  provision  for  actual  taxes  and 
the  estimated  provision  that  would  have 
been  needeeb  had  not  the  three  items 
existed.  The  third  and  fourth  amend¬ 
ments  altered  the  description  of  these 
special  charges,  and  their  position  in  the 
income  account.  The  wording  of  some 
of  the  other  related  captions  was  also 
modified.  As  finally  amended,  special 
charges  representing  portions  of  the 
premium  and  expenses  on  redemption  of 
the  bonds  and  of  loss  on  sale  of  properties 
were  wholly  excluded  from  the  operating 
expenses  and  set  out  as  a  separate  item 
of  “deductions  from  income.”  The  ad¬ 
justment  within  the  income  account 
based  on  the  treatment  of  emergency 
facilities  was  eliminated.  The  extent  to 
which  this  presentation  refiects  the  views 
expressed  in  this  opinion  will  be  pointed 
out  later. 

In  Exhibits  A,  B,  C  and  D  there  are  pre¬ 
sented  the  relevant  portions  of  the  1944 
income  statement  as  originally  filed  and 
after  each  amendment. 

(b)  The  certified  financial  statements 
originally  filed.  The  Commission’s  di¬ 
rectly  applicable  accounting  require¬ 
ments  are  found  in  Rules  3-01  (a),  3-06, 
5-03  and  11-02  of  Regulation  S-X.  (17 
CFR,  210.3,  210.3-06,  210.5-03,  210.11-02). 


•  Section  124  of  the  Internal  Revenue  Code 
provides  for  the  deduction  by  taxpayers,  at 
their  election,  of  accelerated  amortization 
of  property  (including  land)  constituting  an 
“emergency  facility”  by  reason  of  certifica¬ 
tion  by  designated  Government  authorities 
that  the  property  was  necessary  in  the  in¬ 
terest  of  national  defense.  Such  amortiza¬ 
tion,  which  is  is  lieu  of  a  deduction  for  or¬ 
dinary  depreciation  usually  at  a  much  lower 
annual  rate,  is  based  on  an  arbitrary  five- 
year  life  period  but  this  may  be  amended 
to  such  shorter  period  as  will  end  with  the 
date  oflQcially  declared  as  the  end  of  the 
emergency  war  period.  The  President,  by 
Proclamation,  terminated  the  emergency 
period  referred  to  in  §  124  as  of  September  29, 
1945.  The  VEPCO  statements  do  not  indicate 
the  dollar  amounts  of  such  facilities,  the 
normal  depreciation  taken,  or  the  amortiza¬ 
tion  taken  for  tax  purposes.  The  figme  of 
$609,949  represents  the  company’s  estimate 
of  the  amount  by  which  Federal  taxes  would 
have  been  increased  had  only  the  normal 
depreciation  been  taken  for  tax  purposes. 


The  pertinent  portions  of  the  rules  are 
reprinted  In  the  margin:’ 

It  is  apparent  that  these  rules  called 
for  the  careful  segregation  and  clear  de¬ 
scription  of  any  nonrecurring  or  unusual 
items  charged  or  credited  to  the  income 
account  or  to  earned  surplus.  The  plain 
import  of  caption  15  of  Rule  5-03  is  that 
there  shall  be  shown  thereunder  only 
amounts  actually  provided  for  income 
taxes. 

With  those  requirements  in  mind  we 
turn  to  the  income  statement  originally 
filed  by  the  registrant,  and  certified  by 
its  accountants,  purportedly  in  conform¬ 
ity  to  the  requirements  of  the  Securities 
Act  and  the  rules  and  regulations  issued 
thereunder. 

As  will  be  seen  from  Exhibit  A,  there 
was  set  forth  in  the  1944  income  state¬ 
ment.  as  an  operating  expense,  an 
amount  for  excess  profits  taxes  equal  to 
what  the  registrant  computed  would 
have  been  the  amount  of  such  taxes  had 
none  of 'the  three  special  items  existed. 
This  excess  profits  tax  figure  appeared 
under  the  caption,  “Taxes,  excluding  re¬ 
ductions  shown  separately  below  or  ap¬ 
plied  against  items  charged  directly  to 
surplus.” 

The  reduction  in  taxes  attributed  by 
the  registrant  to  the  excess  of  the  tax 
amortization  of  emergency  facilities  over 
the  normal  depreciation  thereon  was 


*  a.  Rule  5-03  (17  CFR.  210.5-03  (Profit  and 
Lobs  or  Income  Statements)  Caption  15  Pro¬ 
vision  for  income  and  excess  profits  taxes. 
State  separately  (a)  Federal  normal  income 
and  excess  profits  taxes;  (b)  other  Federal 
income  taxes;  and  (c)  other  Income  taxes. 

b.  Rule  6-03,  (17  CFR,  210.5-03)  Caption 
12;  Miscellaneous  income  deductions.  State 
separately,  with  explanations,  any  significant 
amounts,  designating  clearly  the  nature  of 
the  transactions  out  of  which  the  items 
arose. 

c.  Rule  11-02  (17  CFR,  210.11-02)  (State¬ 
ment  of  Surplus)  Captions  S  and  4.  3.  Other 
additions  to  surplus.  Specify.  If  two  or 
more  of  the  classes  of  surplus  specified  in 
the  rule  as  to  the  form  and  content  of  the 
particular  balance  sheet  are  stated  in  one 
amount,  the  nature  of  other  additions  to 
surplus  (caption  3)  and  of  other  deductions 
from  surplus  (caption  4)  shall  nevertheless 
be  so  designated  as  to  indicate  clearly  their 
classification  in  accordance  with  such  ap¬ 
plicable  rule.  4.  Deductions  from  surplus 
other  than  dividends.  Specify.  See  caption 
3. 

d.  The  second  sentence  of  Caption  2B  of 
Rule  5-03  (17  CFR,  210.5-03) :  A  public  utility 
company  using  a  uniform  system  of  accounts 
or  a  form  for  annual  report  prescribed  by 
Federal  or  State  authorities,  or  a  similar  sys¬ 
tem  or  report,  may  follow  the  general  segre¬ 
gation  of  operating  expenses  prescribed  by 
such  system  or  report. 

e.  Rule  3-01  (a)  (17  CFR,  210.3-01  (a)). 
Financial  statements  may  be  filed  in  such 
form  and  order,  and  may  use  such  generally 
accepted  terminology,  as  will  best  indicate 
their  significance  and  character  in  the  light 
of  the  provisions  applicable  thereto. 

f .  Rule  3-06,  The  Information  required  with* 
respect  to  any  statement  shalj,  be  furnished 
as  a  minimum  requirement  to  which  shall  be 
added  such  further  material  Information  as 
is  necessary  to  make  the  required  statements, 
in  the  light  of  the  circumstances  under  w'hicb 
they  are  made  not  misleading.  This  rule 
shall  be  applicable  to  all  statements  required 
to  be  filed.  Including  copies  of  statements 
required  to  be  filed  in  the  first  Instance  with 
other  governmental  agencies. 
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added  back  to  net  income  at  the  vefy 
bottom  of  the  statement  under  this  cap¬ 
tion: 

Reduction  in  Federal  income  and 
excess  profits  taxes  resulting  from 
the  amortization  of  facilities  al¬ 
lowable  as  emergency  facilities 
under  the  Internal  Revenue  Code, 
which  facilities  ai-e  expected  to  be 
employed  through  their  normal 
life  and  not  to  replace  existing 
facilities -  $609,  949 

The  sum  of  this  item  and  of  a  figure 
labelled  “Net  Income”  was  described  as 
“Balance  transferred  to  earned  sur¬ 
plus  - 

In  the  related  surplus  statements, 
charges  w’ere  set  forth  in  respect  of  the 
refunding  costs  and  the  loss  on  sale  of 
transportation  properties  as  follows: 

Loss  arising  In  connection  with 
sale  in  1944  of  transporta¬ 
tion  property,  less  resulting 
reduction  in  Federal  taxes 

on  income _ $1,  361,  842. 16 

Redemption  premiums  and 
expenses  in  connection  with 
refunding  of  bonds,  less 
resulting  reduction  in  Fed¬ 
eral  taxes  on  income _ _  29l',  919  46 

There  were  no  notes  to  the  certified 
income  or  surplus  statements  in  further 
explanation  of  these  items." 

•In  the  1942  Income  statements  of  Vir¬ 
ginia  Public  Service  Company  a  similar  trans¬ 
action  was  explained  by  means  of  a  footnote 
which  if  read  in  conjunction  with  the  sur¬ 
plus  statement  disclosed  the  total  refunding 
expenses.  The  note  read  as  follows: 

(C)  Federal  Income  and  Excess  Profits 
Taxes; 

Virginia  Public  Service  Company  and 
subsidiaries — The  statements  of  income 
for  the  year  1942  include  provision  for  Fed¬ 
eral  normal  income  and  excess  profits  taxes 
computed  on  the  basis  of  taxable  net  in¬ 
come  after  deducting  amortized  debt  dis¬ 
count  and  expense,  call  premiums  and 
duplicate  interest  on  long-term  debt  called 
for  redemption  in  1942.  The  reduction  re¬ 
sulting  from  the  availability  of  these  non¬ 
recurring  deductions  in  computing  the 
amount  of  1942  taxes  payable  amounts  to 
$1,571,158  and  an  equal  amount  has  been 
deducted  in  the  accompanying  statements 
of  income  for  1942  as  special  amortization 
of  debt  discount  and  expense.  The  balance 
of  unamortized  debt  discount  and  expense, 
call  premiums  and  duplicate  interest  on 
long-term  debt  called  for  redemption  in 
1942  was  charged  against  earned  surplus. 

However,  the  taxable  net  income  as  com¬ 
puted  did  not  reflect  the  deduction,  for 
tax  purposes,  of  losses  upon  sales  of  ice  and 
railway  property,  and  certain  other  items 
charged  to  surplu-s.  As  a  result,  provisions 
charged  to  income  in  1942  were  approxi¬ 
mately  $330,000  in  excess  of  the  company’s 
liability  for  Federal  income  taxes  as  shown 
in  its  tax  return  for  that  year.  Pending 
review  of  the  returns,  this  excess  provision 
is  Included  in  accrued  Federal  income  and 
excess  profits  taxes  at  December  31,  1943. 

'In  1943  the  company  filed  a  claim  for 
refund  of  1941  Federal  taxes  in  the  net 
amount  of  approximately  $297,000  under 
the  carry-back  provisions  of  the  1942  Rev¬ 
enue  Act.  However,  this  amount  is  subject 
to  such  adjustments  as  may  result  from 
review  by  the  U,  S.  Treasury  Department 
and  the  claim  has  not  been  recorded  upon 
the  books  of  the  company.  •  •  *  see 

also  Exhibit  A. 

The  total  refunding  expenses  can  be  com¬ 
puted  by  adding  ‘the  disclosed  reduction  of 
$1,571,158  to  the  $450,549.98  which  is  shown 
as  a  net  direct  debit  to  earned  surplus. 


The  1944  income  statement  as  origi¬ 
nally  filed  by  the  registrant  and  certified 
by  its  public  accountants,  did  not  comply 
with  the  applicable  requirements  and  in 
our  opinion  was  clearly  misleading  in  the 
following  important  respects: 

1.  The  total  loss  on  sale  of  transportation 
properties  was  not  shown, 

2.  The  amount  of  refunding  expenses  in 
1944  could  not  be  determined. 

3.  The  amount  provided  for  the  estimated 
tax  liability  for  1944  could  not  be  determined. 

4.  The  treatment  and  disclosure  of  similar 
transactions  was  different.  In  1942  the 
amount  of  the  estimated  reduction  in  taxes 
due  to  the  refunding  was  stated;  this  was  not 
done  as  to  the  1944  refunding.  Also  the 
treatment  accorded  tax  deductible  losses 
charged  to  surplus  was  different  in  1942  than 
in  1944. 

An  investor  could  thus  determine  from  the 
certified  financial  statements  only  that  the 
sum  of  the  tax  liability  plus  loss  on  transpor¬ 
tation  properties  plus  the  refunding  expenses 
amounted  to  a  certain  figure  as  follows: 

Provision  for  taxes  as 
^  shown  in  the  income  state- 
“ment): 

Federal  Income  Tax _ $2, 139, 496.  S9 

Federal  Excess  Profits _  8, 164, 870. 79 

Post-War  Credit... . .  (351,081.99) 


Total  tax  provision _  9, 953,  285.  19 

Surplus  charges,  less  result¬ 
ing  reduction  in  Federal 
taxes  on  Income: 

Loss  on  transportation 

properties _  1, 361, 842. 16 

Refunding  expenses _  291, 919. 46 


11,607,046.81 

Less:  Reduction  due  to 
•  amortization  of  emergency 
facilities  (as  shown  in  the 
Income  statement) _  609,949.00 


Balance _  10, 997, 097.  81 

It  is  true  that  by  reference  to  the 
uncertified  pro  forma  or  adjusted  income 
statements  it  can  be  determined  that 
the  reduction  in  taxes  due  to  the  items 
charged  to  surplus  was  $4,148,050,  .  It  is 
obviously  unsound,  however,  to  expect 
that  a  collateral  disclosure  in  one  set  of 
statements  will  be  inevitably  and  clearly 
connected  by  the  reader  with  the  infor¬ 
mation  given  in  another  and  'certified 
set  of  statements,  at  least  without  a  clear 
cut  cross  reference.*  This  was  appar¬ 
ently  recognized  since  in  the  first  amend¬ 
ment  a  paragraph  was  added  to  Note  C 
to  the  income  statement  disclosing  the 
$4,148,050  figure.’*  However,  even  with 
this  figure  before  him  the  reader  could 
determine  only  the  aggregate  reduction 
attributed  to  two  wholly  disparate  items. 
It  seems  self-evident  that  the  actual  to¬ 
tal  loss  on  transaction  properties  sold 
and  the  total  amount  of  refunding  ex¬ 
penses  are  material  facts.  We  think  it 
equally  apparent  that  the  estimated 
- «- 

*As  we  said  in  our  opinion  in  the  matter 
of  Universal  Camera  Corporation  (Securities 
Act  Release  3076,  June  29,  1945) :  “A  dis¬ 
closure  which  makes  the  facts  available  In 
such  form  that  their  significance  is  apparent 
only  upon  searching  analysis  by  experts  does 
not  meet  the  standards  Imposed  by  the 
Securities  Act  of  1933  as  W'e  understand  that 
Act.” 

“  The  first  amendment  was  filed  before  the 
staff  issued  its  letter  of  deficiencies. 


amount  of  actual  taxes  is  an  important 
fact.” 

There  is  another,  though  less  patent 
diflBculty.  The  amount  shown  for  excess 
profits  taxes  was  $8,164,870.79.  The  post¬ 
war  credit  against  excess  profits  taxes 
was  shown  as  $351,081.99,  or  at  the  rate  of 
about  4.3%.  Since  the  postwar  credit 
is  normally  10%  of  the  excess  profits  tax, 
the  disparate  relationship  of  these  two 
figures  should  raise  a  question  to  even 
the  average  reader  of  the  statement. 
There  was,  how’ever,  no  explanation  di¬ 
rected  to  this  point.  When  the  figure 
shown  for  excess  profits  taxes  was  re¬ 
duced  to  the  actual  amount  believed  to 
bfe  payable  ($3,406,871.79)  no  change  was 
made  in  the  amount  shown  for  the  post¬ 
war  credit.  Apparently  the  amount  by 
which  the  excess  profits  tax  provision 
was  increased  on  account  of  the  charges 
to  surplus  was  net  of  the  statutory  10% 
credit.  In  other  words,  the  figure  shown 
as  a  provision  for  excess  profits  taxes 
was  doubly  a  hybrid.  First  it  com¬ 
bined  actual  taxes  with  “tax  savings.” 
Second  to  the  extent  of  the  estimated 
actual  liability  it  was  computed  at  the 
rate  of  95%,  but  as  to  amounts  jn  ex¬ 
cess  of  actual  liability,  the  rate  used  ap¬ 
pears  to  have  been  85.5% — that  is,  the 
full  95%  less  the  10%  postwar  credit. 

There  remains  a  final  point — the  cap¬ 
tion  under  which  the  tax  "provision  was 
set  forth.  The*  language  “Taxes— ex¬ 
cluding  reductions  shown  separately  be¬ 
low  or  applied  against  items  charged 
directly  to  surplus”  in  our  opinion 
scarcely  lends  itself  to  ready  under¬ 
standing  but  instead  is  apt  very  easily  to 
convey  exactly  the  opposite  of  its  in¬ 
tended  meaning  through  its  use  of  “ex¬ 
clude  me  in”  language.  In  our  opinion 
such  a  description  of  this  hybrid  item 
represents  a  distinct  barrier  rather  than 
an  aid  to  understanding.'* 

In  addition  to  all  of  the  above  difficul¬ 
ties,  two  much  more  basic  questions  are 
presented  by  the  ijpgistrant’s  accounts: 
(1)  whether  there  may  or  should  be  in¬ 
cluded  in  the  operating  expenses  of  a 
regulated  public  utility,  under  the  cap- 


“  The  treatment  in  this  case  is  particularly 
unsatisfactory  since  the  aggregate  “reduc¬ 
tion”  is  not  divided  proportionately  between 
the  two  items.  Prom  the  amended  state¬ 
ments,  it  appears  that  the  total  loss  on  trans¬ 
portation  properties  was  $3,418,715.16  of 
which  $1,361,842.16  or  about  40%  appeared 
as  a  charge  to  surplus.  In  the  case  of  the 
refunding  expenses  the  total  amount  was 
$2,383,096.46  of  which,  however,  only  $291,- 
919.46  or  about  12%  was  charged  to  surplus. 
Inquiry -developed  that  these  differences  w'ere 
due  first  to  the  fact  that  in  computing  the 
estimated  actual  tax  for  the  year,  the  amount 
recognized  as  an  allowable  tax  deduction  was 
about  $1,000,000  less  than  the  $3,418,715  re¬ 
corded  as  a  loss  on  the  books;  and  seconij, 
to  the  fact  that  the  refunding  expenses  used 
as  a  tax  deduction  amounted  to  about  $63,000 
more  than  those  written  off  in  the  accounts. 
The  amount  of  the  reduction  in  taxes  due 
to  each  of  th^e  two  items  was  computed  by 
applying  a  rate  of  35.5%,  that  is,  the  95% 
excess  profits  tax  rate  less  the  10%  po.stwar 
credit.  Without  knowledge  of  these  impor¬ 
tant  facts,  even  an  expert  could  do  no  more 
than  guess  at  what  had  been  done  with  the 
accounts. 

“See  footnote  9,  supra. 
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The  amended  presentation  was  further 
questioned  by  the  staff  on  these  points: 

1.  The  continued  failure  to  disclose  either 
the  total  loss  on  sale  of  transportation  prop¬ 
erties  or  the  total  refunding  expense. 

2.  The  impropriety  of  adding  the  special 
charges  to  operating  expenses. 

3.  The  propriety  of  the  adjustment  within 
the  income  account  in  respect  of  the  amor¬ 
tization  of  emergency  facilities. 

The  second  of  these  points  to  some  ex¬ 
tent  may  conflict  with  the  last  sentence 
of  the  deficiency  letter,  quoted  earlier, 
which  read: 

Such  amounts  (i.  e.,  special  charges) 
should  be  shown  immediately  below  the  total 
of  "Operating  Expenses  and  Taxes.’’ 

Physically,  of  course,  registrant’s 
amended  statement  conforms  to  the  de¬ 
ficiency  letter  by  placing  the  special 
charges  immediately  after  the  total  men¬ 
tioned.  It  was  the  staff’s  position,  how¬ 
ever,  that  the  deficiency  called  for  their 
inclusion  at  that  point  as  a  separate,  dis¬ 
tinct  and  different  item,  rather  than  in 
such  a  way  as  to  imply  that  the  special 
charges  were  true  operating  expenses, 
though  perhaps  nonrecurring  in  nature. 
We  feel  that  the  language  of  the  de¬ 
ficiency  letter  might  well  have  been  more 
explicit  and  so  more  in  conformity  with 
the  oral  statements  made  by  staff  mem¬ 
bers.  In  any  event,  however,  the  point 
is  now  moot  since  when  the  case  was 
presented  to  us  for  directions,  it  was  de¬ 
termined  not  to  permit  inclusion  of  such 
charges  in  or  with  operating  expenses. 

After  some  further  discussion  of  the 
matter  with  the  registrant  and  its  ac¬ 
countants,  the  staff  brought  the  case  to 
the  Commission  for  directions,  present¬ 
ing  for  consideration  the  history  of  the 
case  and  the  views  of  the  registrant  and 
its  accountants  both  in  this  and  other 
similar  cases.  We  thereupon  directed 
the  staff  to  advise  the  registrant  to  the 
following  effect: 

1.  ’That  no  adjustment  should  be  made 
within  the  Income  statement  based  on  the 
estimated  reduction  of  Income  taxes  due  to 
the  amortization  of  emergency  facilities.'* 

2.  That  no  objection  would  be  raised  to 
the  inclusion  in  the  income  statement  of  an 
item  of  $4,148,050  representing  so  much  of 
the  refunding  expenses  and  of  the  loss  on 

^disposition  of  property  as  was  equal  to  the 
'estimated  reduction  in  income  taxes  attrib¬ 
utable  thereto,  the  remainder  of  both  these 
Items  being  charged  directly  to  surplus:  Pro¬ 
vided,  however,  (a)  That  the  caption  for  the 
item  indicates  clearly  the  nature  and  amount 
of  the  item  being  charged  off  and  (b)  that 
the  special  charge  be  excluded  from  operat¬ 
ing  expenses  and  shown  as  a  deduction  from 
gross  Income. 

After  being  advised  as  to  our  views,  the 
registrant  on  April  19,  1945  filed  a  third 
amendment.  In  the  revised  income 
statement,  the  $609,949  adj'ustment  based 
on  the  amortization  of  emergency  f acui¬ 
ties  was  omitted  and  taxes  were  shown 
at  the  actual  estimated  amount  thereof. 
The  $4,148,050  of  Special  Charges  was 
set  forth  as  a  separate  item  in  the  follow¬ 
ing  manner: 


The  second  amendment  was  filed  on 
April  16,  1945,  substantially  revising  the 
certified  income  statement  for  1944.  In 
the  amended  statement,  the  provision 
for  excess  profits  taxes  was  shown  at 
the  amount  estimated  to  be  actually  pay¬ 
able.  The  following  new  item,  equal  to 
the  reduction  in  the  amount  shown  as 
excess  profits  taxes,  was  inserted  under 
the  general  heading  “Operating  Ex¬ 
penses  and  Taxes.” 

Special  charges  equivalent  to  re¬ 
duction  in  _  Federal  excess 
profits  taxes  resulting  from 
special  amortization  of  emer¬ 
gency  facilities  (reduction 
shown  separately  below)  and 
from  redemption  of  bonds  and 
sale  of  property  (reductions 
applied  against  related  items 
charged  to  surplus) _ $4, 757, 999 

The  item  was  inserted  immediately  after 
a  total  captioned  “Total  Operating  ex¬ 
penses  and  taxes  before  special  charges.” 
The  sum  of  the  special  charges  and  the 
above  caption  was  labelled:  “Total  op¬ 
erating  expenses  and  taxes  including 
special  charges”  and  this  item  was  then 
deducted  from  the  total  of  operating 
revenues  to  arrive  at  a  figure  labelled: 
“Net  operating  revenues.”  The  re¬ 
mainder  of  the  income  statement,  and 
the  surplus  accounts  were  the  same  as 
in  the  original  filing  except  that  a  para¬ 
graph  added  by  amendment  #1  to  Note 
C  to  the  income  statement  was  dropped, 
presumably  because  the  $4,148,050  figure 
it  disclosed  could  now  be  derived  from 
data  given  in  the  income  statement.” 
It  will  be  recalled  that  this  figure  was 
the  total  amount  by  which  taxes  were 
estimated  to  have  been  reduced  because 
of  the  loss  on  transportation  properties 
and  the  refunding  expenses. 

The  changes  made  are  summarized  in 
the  following  table: 


tion  of  taxes,  any  amount  in  excess  of 
the  amount  estimated  to  be  actually  pay¬ 
able  under  the  applicable  provisions  of 
the  tax  laws;  and  (2)  whether  any 
amount  should  be  included  in  or  with 
such  operating  expenses  to  compensate 
for  the  reduction  in  taxes  due  to  items 
like  those  in  question  here.  These  is¬ 
sues  are  raised  more  clearly  by  the  state¬ 
ments  in  their  amended  form  and  dis¬ 
cussion  of  them  will  be  deferred  until  the 
amendments  have  been  described. 

(c)  Amendments  to  the  certified 
financial  statements.  In  view  of  objec¬ 
tions  on  the  part  of  the  Commission’s 
staff  to  the  Income  statements  as  origi¬ 
nally  filed,  a  formal  letter  of  deficiencies 
was  sent  on  April  14,  1945  specifically 
criticizing  the  presentation  of  the  items 
under  discussion  as  follows: 

Financial  Statements 

Income  Statements 

It  is  noted  that  the  earned  surplus  state¬ 
ment  for  the  year  1942  reflects  charges  aggre¬ 
gating  $497,288.10  representing  “Unamortlzed 
debt  discount  and  expense,  call  premiums 
and  duplicate  Interest  on  long-term  debt 
called  for  redemption,  less  resulting  reduc¬ 
tion  in  Federal  taxes  on  income.’’  It  is  also 
noted  that  the  earned  surplus  statement  for 
the  year  1944  reflects  charges  of  $1,361342.16 
and  $291,919.46  representing  "Loss  arising  in 
connection  with  sale  in  1944  of  transportation 
property’’  and  “Redemption  premium  and  ex¬ 
penses  In  connection  with  refunding  of 
bonds’*  respectively,  less,  in  each  instance, 
“resulting  reduction  in  Federal  taxes  on  in¬ 
come.’’  Further,  it  is  noted  that  the  1944 
income  statements  reflect  "tax  savings’’  ag¬ 
gregating  $609,949.00  resulting  from  special 
amortization  of  emergency  facilities. 

It  appears  that  the  total  effective  charges 
to  savings  in  Federal  income  and  excess  profits 
taxes  resulting  from  the  above  redemption  of 
bonds,  sale  of  property  and  special  amortiza¬ 
tion  of  emergency  facilities  should  be  re¬ 
flected  separately  in  the  income  account 
under  an  appropriate  descriptive  title.  In 
this  connection,  the  title  "charge  in  lieu  of 
taxes’’  will  not  meet  such  requirement.  Such 
amounts  should  be  shown  immediately  below 
the  total  of  "Operating  Expenses  and 
Taxes.”  »* 

Following  the  filing  of  the  first 
amendment  on  April  2,  there  occurred 
several  discussions  with  the  staff  based 
generally  on  the  position  taken  in  the 
letter  of  deficiencies  dated  April  14.  In 
these  discussions  it  was  made  clear  that 
the  staff  took  the  position  that  the  tax 
provision  should  not  exceed  the  esti¬ 
mated  amount  believed  to  be  payable  and 
that  charges  to  the  income  account  “in 
lieu  of  taxes”  could  not  be  considered 
operating  expenses.  The  staff  also  took 
the  position  that  it  would  not  object  to 
charging  the  income  account  with  so 
much  of  the  two  items  charged  to  sur¬ 
plus  (loss  on  sale  of  transportation  prop¬ 
erties  and  refunding  expenses)  as  was 
equal  to  the  company’s  estimate  of  the 
reduction  in  taxes  caused  by  such  items. 


After  2d 
amend¬ 
ment 


Operating  revenues . 

Operating  expenses  and  taxes: 

Other  than  taxes . 

I'axes,  excluding  reduc¬ 
tions  shown  separately 
below  or  applied  against 
items  chanted  directly 

to  surplus  >• . 

Taxes: 

Federal  Income . 

Federal  exoe.ss  profits.. 

I’ost-war  credit . 

Other . 


Total. 


42,322,060 


Total  operating  expen-ses 
and  taxes  before  special 

ch^es . . 

Special  charges,  etc . 


Total  operating  expen 
ses  and  taxes,  indud- 
iug  special  charges. 

Net  operating  revenues. 


'*  See  Exhibit  B.  ‘The  $4,148,05( 
be  derived  as  follows: 

Special  charges _ 

Reduction  due  to  amortiza¬ 
tion  of  emergency  facili¬ 
ties  (shown  as  last  item 
of  Income  statement) .... 


”  We  do  not  construe  this  paragraph  to 
mean  that  charges  may  be  made  to  income 
for  the  so-called  "tax  savings,”  provided  only 
they  are  separately  set  forth.  If  it  does,  we 
disagree.  We  construe  the  language  to  mean 
rather  that  where  taxes  are  r^uced  due  to 
special  circumstances  special  charges  of  an 
equivalent  amount  may  be  made  to  the  in¬ 
come  account,  if  the  particular  item  involved 
Is  one  that  may  properly  be  made  to  income 
and  if  the  special  charge  is  clearly  described 
for  what  it  is,  for  example,  "Special  charge- 
off  cf  unamortlzed  bond  discount.’’ 


*•  Our  views  as  to  this  particular  variant  of 
the  general  problem  are  outlined  in  foot¬ 
note  35. 

”  According  to  the  registration  statement 
these  costs  consisted  of  redemption  premiums 
and  expenses  in  connection  with  the  refund¬ 
ing  of  the  bonds. 


Remainder  applicable  to 
\  the  two  surplus  items..  $4, 148, 050 

"This  caption  was  deleted  tbe  second 
amendment  and  the  caption  "Taxes”  substi¬ 
tuted  therefor. 
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Gross  Income  (before  special 

charges  below) _ $14,072,358.24 

Special  charges  equivalent  to 
reduction  in  Federal  excess 
profits  taxes  resulting  from 
redemption  of  bonds  ($2,- 
091,177)  and  sale  of  prop¬ 
erty  ($2,056,873)  (reduc¬ 
tions  applied  against  re¬ 


lated  Items  charged  to  sur-  , 

plus) .  4, 148,  050. 00 


Gross  Income  (after 

special  charges) _  9,924.308.24 

Deductions  from  income _  3, 719,  526. 80 


Net  income _  6,  204,  781. 44 


The  qualification  “before  special 
charges  below”  was  also  added  to  two 
prioF-  captions  so  that  they  read  as  fol¬ 
lows: 

Total  operating  expenses  and  taxes  (before 
special  charges  below). 

Net  operating  revenues  (before  special 
charges  below). 

In  addition  Note  C  to  the  tax  item  was 
amended  to  disclose  that  no  adjustment 
had  been  made  in  the  income  statement 
on  account  of  the  difference  between  de¬ 
preciation  taken  therein  on  emergency 
facilities  and  the  amount  claimed  there¬ 
for  as  amortization  under  Section  124  of 
the  Revenue  Code.  The  amount  by 
which  taxes  were  affected  through  this 
difference  was  given. 

The  staff  brought  the  revised  state¬ 
ments  to  our  attention  and  we  indicated 
that  in  our  view  the  special '  charges 
should  be  classified  as  ‘‘other  deductions” 
inasmuch  as  they  represented  items 
which,  if  charged  to  income,  should,  un¬ 
der  the  classifications  of  accounts  to 
which  thfc  registrant  was  subject,  be 
charged  as  an  item  of  other  deductions. 

Upon  being  advised  of  these  views  the 
registrant  filed  its  fourth  amendment  on 
April  20  in  which  the  special  charges  were 
classified  as  an  ‘tern  of  other  deductions 
and  Note  C  was  expanded  somewhat  to 
set  forth  specifically  the  amounts 
charged  to  income  in  respect  of  the  re¬ 
funding  expenses  and  the  loss  on  trans¬ 
portation  properties.  As  revised,  the  note 
no  longer  stated  the  amount  of  the  tax 
reduction. attributed  by  the  registrant  to 
the  difference  between  the  amount  of  de¬ 
preciation  and  amortization  taken  on  the 
emergency  facilities.  However,  thiS' 
amount  can  be  derived  from  the  other 
figures  shown. 

In  transmitting  to  the  registrant  our 
views  on  the  income  statement  as  set 
forth  in  the  third  amendment,  the  staff 
indicated  that  the  use  of  the  words  “be¬ 
fore  special  charges  below”  in  the  several 
captions  mentioned  above  was  objection¬ 
able.  We  do  not  believe  this  position  to 
be  wholly  sound.  We  feel  that  the  ex¬ 
istence  of  large  special  and  unusual 
transactions  ought  properly  to  be  force¬ 
fully  brought  to  the  attention  of  the 
reader  of  the  statement.  We  feel  also 
that  the  use  of  appropriate  qualifying 
words  such  as  “see  special  charges”  in 
connection  with  the  pertinent  captions 
ts  an  appropriate  means  of  warning  the 
reader  of  the  existence  of  such  items  as 
were  present  in  this  case. 


(d)  The  pro  forma  income  statements. 
In  addition  to  the  certified  income  state¬ 
ments  for  the  years  1942-44,  the  regis¬ 
trant  filed  uncertified  pro  forma  income 
statements  under  the  following  general 
title: 

Virginia  Electric  and  Power  Company  Pro 
Forma  Income  Statement  for  12  months 
ended  December  81,  1944,  Giving  estimated 
effect  as  at  January  1,  1944  to  Merger,  Sale 
of  Transportation  Properties  and  Proposed 
Refinancing. 

The  actual  1944  income  statements  of 
VEPCO,  and  of  Virginia  Public  Service 
prior  to  its  merger  with  VEPCO  on  May 
26,  1944,  were  shown  in  two  separate 
columns.  In  five  additional  columns 
there  were  shown  (1)  adjustments  to  give 
effect  to  the  merger,  (2)  adjustments  re¬ 
flecting  the  sale  of  transportation  proper¬ 
ties,  (3)  adjusted  statements  prior  to  the 
proposed  refinancing,  (4)  the  refinancing 
adjustments,  and  (5)  adjusted  state¬ 
ments  after  the  refinancing.  We  are 
here  concerned  primarily  with  the  treat¬ 
ment  accorded  the  tax  items  although 
some  reference  to  other  adjustments 
may  be  necessary. 

In  general,  the  presentation  followed 
quite  closely  that  used  in  the  certified 
statements.  As  originally  filed  the  total 
of  Income  tax  items  shown  in  the  two 
“actual”  columns  was  the  same  as  that 
shown  in  the  certified  statements, 
$9,953,285.  This  figure  and  the  ad¬ 
justed  figure  were  both  described  as 
5<“Taxes — Federal  income  and  excess 
profits  (excluding  reductions  (1)  as 
shown  separately  below  and  (2)  of 
$4,148,050  related  to  and  applied  against 
items  charged  directly  to  surplus.”)  As 
pointed  out  earlier,  these  uncertified 
statements  disclosed  that  which  the  orig¬ 
inal  certified  statements  did  not — the 
aggregate  tax  reduction  resulting  from 
the  two  items  charged  to  surplus.  In  the 
statements  filed  adjustments  of  the 
“actual”  tax  figure  were  as  follows: 


Tax  provision  as  shown  in  the 

certified  statements _ $9,  953,  285 

Add: 

Increase  due  to  1944  merger  and 

refinancing _  362,  473 

Increase  due  to  redemption  of 
series  B,  C  and  D  bonds  and 
issuance  of  series  E  bends...  294,  552 


10,610,310 

Less:  Reduction  resulting  from 
Bale  of  transportation  proper¬ 
ties  _  2, 793,  565 


Adjusted  or  “pro  forma” 
tax  provision _  7,  816,  745 


A  note  keyed  to  the  adjusted  tax  figure 
read: 

The  amount  shown  above  for  Federal  In¬ 
come  taxes  Includes  provision  for  estimated 
excess  profits  taxes  of  $5,661,205  before  reduc¬ 
tions  (1)  as  shovm  separately  in  the  income 
statement  and  (2)  of  $4,148,050  related  to  and 
applied  against  Items  charged  directly  to  sur- 


The  first  amendment  raised  the  amount 
of  bonds  being  registered  from  $33,000,000  to 
$59,000,000.  This  change  required  alteration 
of  the  amoimts  of  some  of  the  adjustments. 
However,  the  form  of  presentation  was  not 
changed  from  the  original  filing. 


plus,  and  after  deducting  estimated  post  war 
credit  of  $328,900. 

Finally,  the  $609,949  adjustment  relat¬ 
ing  to  the  emergency  facilities  was  added 
back  at  the  foot  of  the  income  state'- 
ment  just  as  was  done  in  the  certified 
statements. 

The  form  of  this  pro  forma  statement 
of  income  was  not  criticized  in  the  letter 
of  deficiencies  dated  April  14  and  no 
change  was  made  by  the  second  amend¬ 
ment.  However,  when  the  case  was 
brought  to  us  for  directions,  as  noted 
above,  we  indicated  that  the  same  treat¬ 
ment  should  be  accorded  the  pro  forma 
statements  as  in  the  case  of  the  certified 
statements. 

In  the  third  amendment,  therefore,  the 
pro  forma  statement  was  revised  by  elim¬ 
inating  the  adjustment  related  tp  the 
emergency  facilities,  by  reducing  the 
initial  and  adjusted  tax  figures  to  the 
estimated  amount  of  actual  liability 
therefor,  and  by  segregating  the  “special 
charges”  so  as  to  show  them,  in  conform¬ 
ity  with  the  certified  statements  after  the 
third  amendment,  as  a  deduction  from 
“Gross  income  (before  special  charges 
below).”  The  balance  w'as  entitled 
“Gross  income  (after  special  charges).” 
Note  C  was  also  revised  to  read : 

The  amount  shown  above  for  Federal  in¬ 
come  taxes  Includes  provision  for  estimated 
excess  profits  taxes  (after  deducting  esti¬ 
mated  post-war  credit  of  $100,356)  of  $903,- 
206  which  is  after  reductions  (1)  of  $609,949 
resulting  from  amortization  of  emergency 
facilities  and  (2)  of  $4,148,050  related  to  and 
applied  against  items  charged  directly  to 
surplus. 

In  the  fourth  amendment  the  form  of 
the  pro  forma  statement  was  again 
changed.  A  figure  w’as  now  shown  la¬ 
belled  “gross  income”  after  w'hich  were 
shown  three  items;  namely,  the  “special 
charges”  of  $4,148,050;  interest  and 
amortization,  $2,409,075,  and  amortiza¬ 
tion  of  plant  acquisition  adjustments, 
$693,168.  These  were  deducted  as  a 
group  from  the  gross  income  figure  to 
give  a  balance  labelled  “Net  Income.” 
Note  C  was  amended  to  add  the  follow¬ 
ing,  “but  does  not  give  effect  to  tax  sav¬ 
ings  of  $2,379,096  which  are  expected  to 
result  from  the  proposed  refinancing." 

In  our  opinion,  it  would  be  most  diffi¬ 
cult  to  prescribe  a  rigid  rule  for  the  han¬ 
dling  in  “pro  forma”  statements  of  items 
such  as  are  here  in  issue.  The  difficulty 
is  due  very  largely  to  the  variety  of  sit¬ 
uations  dealt  with  under  ’the  name  of 
“pro  forma”  statements.  For  example, 
that  term  has  been  used  to  describe  esti- 
m.ates  of  future  earnings  when  cast  in 
the  foim  of  an  income  statement.  It  Is 
also  used,  as  here,  to  describe  a  state¬ 
ment  in  which  the  actual  operations  of 
some  past  period  are  altered  or  adjusted 
either  to  “give  effect”  retroactively  to 
certain  specific  transactions  which  have 
since  taken  place,  or  to  “give  effect”  to 


‘•This  change  Is  not  germane  to  the  pres¬ 
ent  discussion  which  relates  to  the  costs  of  a 
previous  refunding. 
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certain  proposed  transactions.**  Where  a 
pro  forma  statement  reflects  a  straight¬ 
forward  estimate  of  future  earnings,  it 
would  seem  that  the  problem  under  dis¬ 
cussion  does  not  exist,  since  clearly  any 
amount  shown  therein  as  taxes  would  be 
based  on  estimates  of  future  tax  rates 
and  future  taxable  income.  In  such  cir¬ 
cumstances  there  would  rarely,  if  ever, 
be  any  occasion  for  “charges  in  lieu  of 
taxes”  or  “tax  savings.”  Here  the  situa¬ 
tion  is  different.  The  VEPCO  “pro 
forma”  statements  are  based  on  the  ac¬ 
tual  statements  for  the  year  1944.  A  lim¬ 
ited  number  of  adjustments  to  the  actual 
figures  are  made  to  illustrate  how  certain 
specifled  events  might  reasonably  be  ex¬ 
pected  to  have  altered  1944  reports  had 
such  events  occurred  at  the  beginning  of 
1944.  In  this  case  these  events  are  (1) 
the  merger  with  Virginia  Public  Service 
on  May  26,  1944  and  the  1944  reflnanc- 
ing;  (2)  the  sale  of  certain  transporta¬ 
tion  properties  during  the  year  and  (3) 
the  proposed  reflnancing.  On  the  other 
hand  no  retroactive  adjustment  was 
made  as  to  a  rate  reduction  which ‘took 
effect  on  April  1,  1945.  Such  adjusted 
statements  are,  of  course,  useful  to  the 
extent  they  shed  light  on  the  future  by 
illustrating  the  probable  scope  of  the 
changes  now  being  carried  out.  They 
are,  accordingly,  a  hybrid  form,  being 
neither  statements  of  actual  operations 
nor  thoroughgoing  estimates  of  future 
earnings.  In  the  present  case,  the 
changes  made  are  relatively  few  so  that, 
on  balance,  the  adjusted  statements  are 
much  closer  in  nature  to  an  actual  state¬ 
ment  than  an  estimate  of  earnings.  For 
that  reason,  we  feel  that  our  views  as  to 
the  certifled  statements  are  applicable 
to  the  adjusted  statement  under  discus¬ 
sion.  We  point  out  again,  however,  that 
here  as  in  the  certifled  statements  it  is 
proper  to  add  an  appropriate  qualifying 
phrase  to  such  captions  as  “gross  in¬ 
come.” 

(e)  The  findings  and  opinion  of  the 
Commission  in  the  related  case  under  the 
Public  Utility  Holding  Company  Act  of 
1935.  In  their  appearance  before  us  the 
certifying  accountants  criticized  certsdn 
data  as  to  VEPCO  that  was  included  in 
our  opinion  in  this  case  under  the  Hold¬ 
ing  Company  Act.”  Under  the  caption 
“Earnings”  we  set  forth  the  following: 

Attached  hereto  as  Exhibit  B  is  an  income 
statement  of  VEPCO  for  the  twelve  months 
ended  December  31,  1944  adjusted  to  reflect 
the  merger  of  Virginia  Public  Service  Com¬ 
pany  and  the  recent  sale  of  transportation 
properties  and  pro  forma  to  reflect  the  pro¬ 
posed  reflnancing. 

Gross  Income,  interest  and  amortization, 
and  pertinent  ratios  are  as  follows: 


*•  Rule  170  of  the  General  Rules  and  Regu¬ 
lations  under  the  Securities  Act  of  1933  pro¬ 
hibits  the  use  of  pro  forma  statements  which 
piuport  to  give  effect  to  the  receipt  and  ap¬ 
plication  of  any  part  of  the  proceeds  from 
the  sale  of  securities  for  cash  imless  the  sale 
of  securities  is  underwritten  and  the  under¬ 
writers  are  to  be  irrevocably  bound,  on  or 
before  the  date  of  the  public  offering,  to  take 
the  issue.  Cf.  Rule  X-15C1-9  under  the  Se¬ 
curities  Exchange  Act  of  1934. 

In  the  Matter  of  Virginia  Electric  and 
Power  Company,  H.  C.  A.  Release  No.  6741, 
April  20,  1945, 


Tablb  IV 


Gross  bicome  before 
Federal  taxes  on 

income . 

Federal  taxes  on  in¬ 
come  > . 

Gross  income . 

Interest  and  amorti¬ 
sation . . . 

Ratio  of  gross  income 
beforeFederal  taxes 
on  income  to  inter¬ 
est  and  amortiza¬ 
tion . 

Ratio  of  gross  income 
to  interest  and 
amortization ' . . 


Adjusted 

Effect  of 
refinanc¬ 
ing 

Pro  forma 

16,234,038 
2,764, 194 

16, 234,038 
*3.058,746 

294,552 

13, 469, 844 

294,552 

13,176,292 

2,740,710 

331,635 

2,  409, 075 

6.92 

6.74 

4.91 

6. 47 

1  Reflects  reduction  in  1944  taxes  of  $2,091,177  resulting 
from  redemption  of  bonds  and  $2,055,873  resulting  from 
loss  on  sale  of  property. 

*  Docs  not  reflect  additional  reduction  in  taxes  of 
$2,379,096  to  arise  from  payment  of  call  premium  in  con¬ 
nection  with  the  instant  refunding. 


The  accountants  pointed  out  that  the 
ratios  of  gross  income  to  interest  and 
amortization  were  not  at  all  representa¬ 
tive  of  what  might  be  expected  for  the 
future,  since  the  provision  for  taxes  was 
$4,148,050  less  and  gross  income  $4,148,- 
050  more  than  they  would  have  been  had 
the  refunding  and  sale  of  transportation 
properties  not  taken  place.  They  fur¬ 
ther  pointed  out  that  under  their  pro¬ 
posal  either  to  increase  the  amount 
shown  for  taxes  by  $4,148,050  or  to  de¬ 
duct  a  special  charge  of  that  amount 
before  arriving  at  gross  income  the  re¬ 
sulting  ratios  would  be  3.40  and  3.75 
before  and  after  adjustment  for  the  pro¬ 
posed  reflnancing.  These  ratios  they  be¬ 
lieved  were  far  more  reliable  Indications 
of  what  might  be  expected  for  the  future. 

The  materials  included  in  our  opinion 
show  on  their  face  the  basis  on  which 
the  ratios  in  question  were  computed. 
They  are,  in  our  opinion,  a  correct  re¬ 
flection  of  what  occurred  in  the  period. 
On  the  bther  hand,  we  agree  with  the 
certifying  accountants  that  the  current 
period  was  unusual  to  the  extent  at  least 
of  the  three  transactions  under  discus¬ 
sion.”  For  that  reason  neither  the  cur¬ 
rent  period  nor  ratios  based  on  current 
results  are  fairly  indicative  of  future 
possibilities.  However,  as  will  be  pointed 
out  in  more  detail  later,  we  do  not  think 
the  method  of  handling  such  a  situation 
should  be  to  alter  or  objure  the  actual 
results  of  operation.  Instead,  we  feel 
such  a  situation  calls  for  a  clear  explana¬ 
tion  of  the  circumstances.  In  this  case, 
we  feel  that  our  opinion  should  have 
more  graphically  explained  the  situation 
by  giving  an  additional  set  of  clearly 
described  ratios  derived  from  the  ad- 


**  It  should  be  noted,  however,  that  three 
of  the  four  years  from  1942  through  1945 
are  "unusual”  by  this  test.  In  1942  there 
were  “Special  charges”  of  $1,571,158  in  con¬ 
nection  with  a  refunding  in  that  year.  In 
1944,  there  were  the  $4,148,050  “Special 
charges”  in  issue  here.  In  1945,  It  is  esti¬ 
mated  there  will  be  $2,379,096  "Special 
charges”  due  to  the  proposed  refunding. 
Only  in  1943  were  there  no  "Special  charges.” 
For  the  four  years  average  gross  Income  was 
$10,808,313  and  average  "Special  charges” 
were  $2,024,576. 


justed  gross  Income  figure  referred  to  by 
the  certifying  accountants. 

(f)  The  treatment  of  “tax  savings”  in 
financial  statements  filed  with  this  com¬ 
mission.  Cases  involving  the  treatment 
of  so-called  “tax  savings”**  in  financial 
statements  have  arisen  with  increasing 
frequency  in  recent  months.  For  that 
reason,  as  stated  earlier,  we  feel  it  desir-' 
able  to  state  our  views  as  to  the  treat¬ 
ment  to  be  accorded  such  items  in  state¬ 
ments  filed  with  us  and  to  point  out  the 
reasons  which  have  led  us  to  those  con¬ 
clusions. 

It  is  first  necessary  to  state  briefly 
certain  of  our  general  views  as  to  the 
functions  of  financial  accounting  and 
the  purpose  of  the  income  statement. 
In  our  opinion  financial  accounting  is 
essentially  historical  in  nature — it  con¬ 
sists  of  an  accounting  for  costs  that  have 
actually  been  incurred  by  the  business 
and  for  the  revenues  that  have  been 
actually  derived  from  the  business. 
From  a  balance  sheet  point  of  view,  the 
question  is  what  part  of  past  expendi¬ 
tures  may  still  be  treated  as  valuable 
assets,  of  benefit  to  future  operations, 
and  what  part  of  such  expenditures 
must  be  considered  as  having  been  used 
up  or  expired.  In  order  to  prepare  an 
income  statement,  it  is  necessary  to  de¬ 
cide  what  part  of  the  costs  that  have 
been  incurred  should  be  treated  as  ex¬ 
penses,  and  what  part  of  the  revenues 
obtained  may  be  treated  as  income. 
Technically  this  process  is  sometimes 
spoken  of  as  matching  costs  against 
revenues,  the  difference  being,  of  course, 
profit  or  loss.  The  principal  statement 
reflecting  this  matching  up  process  for 
a  particular  period  is  the  income  state¬ 
ment. 

In  order  to  arrive  at  a  more  precise 
matching  of  revenues  and  costs,  ac¬ 
countancy  has  developed  many  proce- 


”  We  think  It  undesirable  In  principle  and 
possibly  misleading  to  refer  to  this  problem 
as  Involving  "tax  savings”  although  due  to 
the  general  use  of  the  term  In  this  sense  we 
have  adopted  that  nomenclature  here.  It 
seems  to  us  that  the  term  “tax  saving”  Is 
apt  to  connote  some  sort  of  standard  or  nor¬ 
mal  tax  law  and  a  standard  or  normal  earn¬ 
ings  year  to  which  that  law  applies.  The 
facts  are,  of  course,  that  there  has  not  been 
a  static  or  standard  or  “normal”  tax  law 
or  tax  statxis;  nor  has  It  been  possible  except 
in  most  unusual  cases  to  characterize  any 
particular  flscal  year  of  a  company  as  a 
“normal  earnings”  year,  from  which  all  oth¬ 
ers  are  to  be  regarded  as  a  departure.  Under 
such  conditions,  each  year’s  tax  Is  whatever 
happens  to  result  from  the  application  of  the 
computation  formula,  provided  by  the  tax 
law  of  that  year,  to  the  sum  total  of  taxable 
transactions  and  tax  deductions  resulting 
from  whatever  business  may  have  been  done 
in  that  particular  year.  Moreover,  the  past 
few  years  during  which  the  term  and  the 
problem  of  "tax  savings”  appeared  have 
clearly  been  unusual  in  nearly  every  respect. 
Finally,  if  the  phenomenon  In  question  Is 
to  be  described  as  a  “tax  saving”  It  would 
seem  necessary  to  describe  as  a  “tax  loss” 
the  failure  to  carry  through  a  transaction 
which  It  can  be  said  would  have  resulted  In 
a  "tax  saving.”  And  if  taxes  in  one  year  are 
higher  should  not  that  Increase  itself  be 
considered  to  be  a  "tax  loss.”  Our  strong 
preference  Is  to  describe  the  problem  as  in¬ 
volving  “tax  reductions.” 
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dures  for  handling  particular  transac¬ 
tions  where  the  cost  is  Incurred  at  one 
time  and  the  benefit  is  received  at  an¬ 
other  time,  either  earlier  or  later. 

Much  the  same  treatment  is  accorded 
cases  in  which  a  company  receives  rev¬ 
enue  either  before  or  after  it  delivers 
the  goods  or  services  contemplated.  Or¬ 
dinarily,  such  receipts  will  be  treated  as 
realized  income,  not  necessarily  in  the 
year  in  which  the  cash  Is  received,  but 
rather  in  the  year  in  which  goods  are 
delivered  or  in  which  the  service  is  ren¬ 
dered  or  the  costs  *  of  rendering  that 
service  are  incurred. 

It  is  also  necessary  as  a  part  of  this 
process  of  matching  costs  and  revenues, 
for  the  purpose  of  determining  income, 
to  consider  at  appropriate  intervals 
whether  any  amounts  presently  reflected 
as  assets  in  the  accounts  should  in  the 
light  of  present  conditions  be  written  off 
or  reserved  against.  Finally,  considera¬ 
tion  must  be  given  to  whether  there 
exist  contingencies  for  which  provision 
should  be  presently  made  either  by  rec¬ 
ognizing  an  actual,  though  perhaps  es¬ 
timated,  liability,  or  by  providing  an 
appropriate  reserve. 

We  have  elaborated  these  underl3dng 
accounting  assumptions  in  order  to 
demonstrate  further  that  financial  ac¬ 
counting  is  in  our  opinion  concerned 
with  what  did  happen,  not  with  what 
might  have  happened  had  conditions 
been  different.  And  it  does  not  attempt 
to  forecast  the  future  even  though  it 
supplies  much  of  the  material  used  in 
making  such  a  forecast.** 

There  is,  on  the  other  hand,  another 
field  of  financial  statistics  in  which 
statements  are  used  which  in  form  and 
language  are  closely  similar  to  the  finan¬ 
cial  statements  used  in  presenting  actual 
balance  sheets  and  income  statements. 
This  is  the  field  of  financial  analysis  and 
forecasting.  In  essence,  the  analyst  be¬ 
gins  with  reports  of  actual  operations 
and  conditions  and  adjusts  them  to  give 
effect  to  expected  future  changes  and 
events  in  order  to  arrive  at  his  estimate 
of  future  earnings.  In  one  form  of 
analysis  and  forecasting  the  analyst  is 
content  to  comment  upon  the  actual  past 
results,  to  point  out  what  parts  of  the 
past  results  are  due  to  factors  which  are 
not  expected  to  continue  and  how  the 
existence  of  new  factors  and  conditions 
is  expected  to  alter  past  results.  At 
times,  however,  the  analyst  goes  further 
and  attempts  to  prepare  an  “adjusted” 
statement  which  purports  to  show  how 
past  operations  would  have  worked  out 
had  certain  specified  subsequent  events 
taken  place  earlier.  Finally,  the  analyst 
may  seek  to  forecast  as  accurately  as 
may  be  what  he  expects  will  be  the  re¬ 
sults  of  future  operations.  Frequently, 
'in  such  cases,  his  forecast  takes  a  form 


**  Although  we  here  emphasize  the  es¬ 
sentially  historical  character  of  financial  ac¬ 
counting,  it  is  by  no  means  to  be  Inferred 
that  we  feel  the  work  done  by  the  financial 
accountant  is  therefore  mechanical  or  rou¬ 
tine  in  nature.  On  the  contrary,  proper  dis¬ 
charge  of  his  duties  and  responsibilities 
presupposes  that  the  financial  accountant 
possesses  and  exercises  an  extremely  high 
degree  of  professional  skill,  experience  and 
Judgment. 
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very  like  that  used  in  portraying  the,  re¬ 
sults  of  past  operations. 

The  validity  of  such  analyses  and  fore¬ 
casts.  whether  in  the  form  of  comments, 
of  adjusted  statements,  or  of  estimated 
future  income  statements,  is  clearly  no 
greater  than  the  soundness  of  the  proph¬ 
ecies  and  estimates  upon  which  they  are 
based.  The  results  shown,  however,  are 
meaningful  to  a  reader  only  to  the  ex¬ 
tent  he  is  aware  of  and  agrees  with  or 
understands  the  nature  of  assumptions 
and  estimates  made.  In  contrast  to  such 
forecasts,  a  statement  of  past  opera¬ 
tions,  even  though  it  is  based  in  impor¬ 
tant  part  on  opinion  and  judgment  is 
primarily  an  historical  record  of  actual 
events,  not  of  prophesied  future  events. 

The  two  types  of  financial  statements 
are  obviously  in  wholly  different  cate¬ 
gories  and  have  different  uses  in  examin¬ 
ing  the  investment  merits  of  a  security. 
Particularly  because  of  the  similarity  in 
form,  great  care  must  be  taken  to  ensure 
that  the  reader  will  be  aware  of  the  na¬ 
ture  of  the  particular  statement.  Noth¬ 
ing,  In  our  opinion,  would  be  more  mis¬ 
leading  than  to  present,  in  the  guise  of 
an  actual  earnings  statement,  data 
which,  in  fact,  was  an  estimate  either 
of  expected  future  earnings  or  of  the 
effects  of  subsequent  conditions  and 
transactions  on  prior  operations.  The 
dangers 'inherent  in  the  situation  led  us 
some  years  ago  to  adopt  rules  under  the 
1933  and  1934  Acts  forbidding  the  use  of 
“pro  forma”  statements  unless  a  clear 
indication  is  given  of  the  assumptions  on 
which  they  are  based.*®  Also  under  the 
1933  Act  we  have  by  rule  prohibited  alto¬ 
gether  the  use  of  “pro  forma”  statements 
in  certain  cases.  Apparently  with  a 
similar  appreciation  of  the  danger  of 
confusing  actual  and  pro  forma  income 
statements  the  American  Institute  of  Ac¬ 
countants  has  for  many  years  included 
in  its  Rules  of  Professional  Conduct  the 
following: 

12.  A  member  or  an  associate  shall  not  per¬ 
mit  his  name  to  be  used  In  conjunction 
with  an  estimate  of  earnings  contingent 
upon  future  transactions  In  a  manner  which 
may  lead  to  the  belief  that  the  member  or 
associate  vouches  for  the  accuracy  of  the 
forecast. 

Notwithstanding  the  uncertainty  in¬ 
herent  in  estimates  of  future  earnings,  it 
is  apparent  that  the  formation  of  a  con¬ 
sidered  investment  jud^ent  ordinarily 
involves  a  conclusion  as  to  the  future 
prospects  of  the  company.  It  is  neces¬ 
sary  in  the  administration  of  the  Pub¬ 
lic  utility  Holding  Company  Act  in  ar¬ 
riving  at  a  decision  as  to  the  propriety  of 
a  particular  security  in  relation  to  the 
capitalization  and  earnings,  or  as  to  the 
fairness  of  the  price  at  which  securities  or 
assets  are  proposed  to  be  sold.  Under 
the  Chandler  Act  it  is  a  necessary  step  in 
arriving  at  a  conclusion  as  to  whether  a 
proposed  reorganization  is  fair  and  equi¬ 
table  and  feasible. 

In  reaching  a  judgment  as  to  the 
future  prospects  of  a  company  it  is  cus¬ 
tomary  to  begin  with  a  statement  of  ac¬ 
tual  operations  for  an  appropriate  past 
period.  Because  of  this  use  of  actual 
statements  of  operations,  an  effort  is  or- 


**  Supra,  footnote  20. 


dinarily  made  to  present  the  results  of 
prior  years’  operations  in  a  form  that 
is  as  readily  usable  as  possible  for  that 
purpose.  In  general,  what  is  done  is  to 
segregate  and  ear-mark  what  are  con¬ 
sidered  to  be  unusual  and  non-recurring 
items  of  income,  expense  and  loss  so  that 
the  reader  will  be  warned  of  them  and 
so  may  arrive  at  a  conclusion  as  to 
whether  such  items  can  be  expected  to 
recur.  In  addition,  special  treatment  is 
accorded  items  of  income  or  loss  or  ex¬ 
pense  that  have  been  reported  in  the 
financial  statements  of  one  year,  say 
1943,  but  wliich  by  reason  of  later  events 
or  knowledge,  are  now  known  to  have 
been  actually  part  of  the  costs  or  rev¬ 
enues  applicable  to  another  year,  say 
1942.  In  such  cases,  it  is  customary  in 
filing  comparative  statements  for  the  two 
years  to  include  such  items  in  the  year 
to  which  they  are  now  known  to  be  re¬ 
lated.  Such  adjustments  are  in  our  opin¬ 
ion  entirely  proper  and  ordinarily  desir¬ 
able  provided,  of  course,  that  appropri¬ 
ate  disclosure  is  made  so  that  the  com¬ 
parative  statements  can  be  reconciled 
with  the  1942  and  1943  statements  as 
originally  issued.  Finally,  disclosure 
should  be  made  as  to  significant,  known 
factors  that  might  render  past  earnings 
statements,  or  particular  items  therein, 
not  indicative  of  probable  future  oper¬ 
ations.**  With  such  information  at  hand 
the  reader  of  the  statement  is  informed 


**  In  our  opinion  In  the  Matter  of  The  Colo¬ 
rado  Milling  &  Elevator  Company  (S.  A.  Re¬ 
lease  No.  2964,  December  20,  1943)  we  had 
occasion  to  emphasize  the  need  for  disclosure 
of  major  changes  in  financial  and  operating 
factors  that  rendered  statements  of  past 
earnings  not  fairly  indicative  of  what  might 
be  expected  for  the  future.  In  that  case  the 
registrant  had  disposed  of  a  large  investment 
portfolio  the  income  from  which  had  of 
course  been  Included  in  past  earnings  state¬ 
ments,  had  used  the  proceeds  of  this  sale  and 
of  a  $2,000,000  bank  loan  to  pay  an  extraor- 
dinsiry  cash  dividend  of  $7,000,000  and  now 
proposed  to  is.sue  some  $3,000,000  of  new  4% 
debentures.  It  had  entered  into  new  agree¬ 
ments  for  lines  of  bank  credit  at  a  much 
higher  interest  rate.  Finally  it  had  mate¬ 
rially  increased  the  rate  of  management  com¬ 
pensation  and  had  determined  to  extend  its 
Insurance  coverage  at  a  material  Increase  in 
the  amount  of  insurance  premiums  payable. 
In  view  of  these  significant  changes  in  finan¬ 
cial  and  operating  factors  and  their  material 
effect  on  the  future  earnings  of  the  com¬ 
pany  we  said: 

The  net  effect  of  the  foregoing  will  be 
to  diminish  the  net  income  available  for 
dividends.  Profit  and  loss  statements 
are  required  in  the  registration  statement 
as  an  Indication  to  prospective  investors 
of  the  registrant’s  earning  power.  The 
nine-years'  profit  and  loss  statement  con¬ 
tained  in  this  registration  statement  re¬ 
flected  the  results  of  operations  during  a 
period  when  the  registrant  had  main¬ 
tained  continuously  a  financial  status 
substantially  equivalent  to  that  existing 
immediately  prior  to  this  financing.  By 
reason  of  the  changes  effected  since  May 
22,  that  financial  status  bears  little  re¬ 
semblance  to  that  which  obtains  pres¬ 
ently.  Where  such  changes  will  have  a 
material  effect  on  prospective  earnings, 
the  omission  to  disclose  those  changes 
apd  their  effect  with  relation  to  the 
profit  and  loss  statements  is  as  mislead¬ 
ing  as  if  the  registrant’s  past  earnings 
had  been  misrepresented. 
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of  what  the  past  operations  were,  and 
of  the  conditions  or  transaction,  which  in 
the  draftsman’s  judgment,  are  apt  to  be 
unusual  and  not  apt  to  recur.  In  our 
opinion,  this  is  the  boundary  line  of 
financial  accounting.  It  is  the  place  at 
which  the  financial  accountant  in  his  ca¬ 
pacity  as  such  should  stop.  He  is,  we 
feel,  essentially  a  historian,  not  a  prophet. 

This  desire  to  prepare  statements  in  a 
form  more  readily  usuable  in  estimating 
the  future  has  led  some  to  attempt  to 
present  what  can  be  called  a  “normal” 
income  statement,  the  inference  being 
that  the  statement  shows  about  what 
can  be  expected  to  happen  year  after 
year.  The  broad  justification  alleged 
for  the  practice  is  that  if  the  actual  re¬ 
sults  of  the  year’s  operations  are  unusual 
a  reader  may  be  misled  into  thinking 
the  abnormalities  will  recur  and  that  the 
best,  if  not  the  only  way,  to  avoid  such 
misconceptions  is  to  “normalize”  the 
statement — that  is,  to  exclude  therefrom 
the  effects  of  some  or  all  of  the  condi¬ 
tions  which  in  the  opinion  of  the  drafts¬ 
man  are  deemed  to  be  unusual. 

The  dangers  inherent  in  such  a  prac¬ 
tice  are  numerous.  In  the  first  place, 
the  draftsman’s  judgment  as  to  what  is 
abnormal  can  scarcely  be  considered 
infallible.  In  the  second  place,  there  is 
certainly  as  much  danger  that  the  reader 
will  fail  to  understand  what  has  been 
done  by  the  draftsman  as  that  he  will 
fail  to  recognize  that  the  unadjusted 
statements  are  abnormal.  Finally,  the 
method  is  extremely  susceptible  of  mis¬ 
use  through  conscious  or  unconscious 
bias  in  making  decisions  as  to  what  is 
unu.sual  or  abnormal  about  the  current 
year.  To  a  degree,  of  course,  the  care 
with  which  disclosure  is  made  of  the  ex¬ 
tent  of  normalization  may  serve  to  mini¬ 
mize  the  possibility  of  misleading  the 
reader.  But  in  general  we  are  satisfied 
that  a  statement  purporting  to  reflect 
the  actual  results  of  operations  is  far 
less  likely  to  be  misleading  if  abnormali¬ 
ties  are  explained  than  if  they  are  elim¬ 
inated  by  adjustment  in  the  statement 
even  with  an  explanation  of  the  elimina¬ 
tion  set  forth  in  a  note.”  If,  of  course, 
a  clear  and  full  explanation  of  the  ad¬ 
justments  made  is  not  given,  the  prac¬ 
tice  is  highly  deceptive  and  may  be 
fraudulent.  It  may  be  noted  in  passing 
that  accountants  have  long  condemned 
such  undisclosed  “adjustments”  terming 
them  at  times  a  device  akin  to  “equal¬ 
izing  earnings.” 

We  conclude,  then,  that  the  proper 
function  of  an  income  statement  pre¬ 
senting  the  results  of  operations  is  to 
present  an  accurate  historical  record. 
On  this  basis,  it  is  evident  that  the  items 
included  therein  should  clearly  and  ac¬ 
curately  reflect  only  actual  operations. 
It  is  accordingly  our  view  that  the 
amounts  shown  should  be  in  accordance 
with  the  historical  facts  and  should  not 


Where  the  tax  provlelon  Is  presented  as 
In  the  original  VEPCO  statements  or  a  charge 
In  lieu  of  taxes  shown,  we  doubt  whether 
any  but  the  most  experienced  reader  of  finan¬ 
cial  statements  would  be  apt  or  perhaps  able 
to  make  the  calculations  necessary  to  arrive 
at  the  amount  of  net  earnings  or  of  net 
earnings  per  share  based  on  the  actual  tax 
payable. 


be  altered  to  reflect  amounts  that  the 
draftsman  considers  to  be  more  “normal” 
or  likely  to  recur  in  future  years.'* 

We  return  now  to  the  particular  prob¬ 
lems  presented  by  the  facts  in  the  VEPCO 
case.  In  their  appearance  before  us  the 
certifying  accountants  objected  to  our 
position  and  defended  their  proposal  on 
three  principal  grounds: 

(1)  That  as  an  accounting  matter  it  is 
necessary  to  “allocate"  the  actual  taxes  as 
between  charges  to  surplus  and  income  from 
operations,  even  if  that  practice  results  in 
the  inclusion  in  the  income  statement  of  a 
charge  (described  as  taxes  or  as  charges  in 
lieu  of  taxes)  in  excess  of  the  actual  taxes 
payable,  with  an  offsetting  “credit”  or  “nega¬ 
tive  tax”  being  carried  to  surplus  in  amount 
sufficient  to  reduce  the  charge  on  account  of 
taxes  to  the  amount  actually  payable. 

(2)  That  the  adjustment  of  the  tax  figure, 
or  the  inclusion  of  a  charge  in  lieu  of  taxes 
in  or  on  a  parity  with  operating  expenses, 
results  in  the  income  statement  being  more 
useful  to  investors  since  it  is  more  nearly 
indicative  of  “normal”  conditions  and  proba¬ 
ble  results  in  the  future. 

(3)  That  in  the  setting  of  rates  for  regu¬ 
lated  public  utilities  it  is  proper  to  base 
future  rates  on  expected  future  taxes,  hence 
the  adjustment  method  tends  to  conform  the 
Income  statement  to  the  basis  on  which  the 
rates  of  the  company  will  be  set. 

For  convenience,  w'e  shall  first  discuss 
the  latter  two  points  leaving  the  alloca¬ 
tion  argument  until  last.  The  second 
contention  we  believe  to  be  unsound  for 
the  reasons  stated  in  our  general  discus¬ 
sion  of  the  functions  of  financial  ac¬ 
counting  and  of  income  statements  re¬ 
flecting  the  results  of  past  operations. 
We  think  such  statements  should  be  his¬ 
torical  records  of  the  results  of  whatever 
financial  events  actually  took  place.  It 
is  not  the  role  of  the  financial  accountant 
to  adjust  them  so  as  to  eliminate  the  ef¬ 
fect  of  unusual  circumstances  which 
actually  occurred.  Accordingly,  we  can 
not  agree  with  this  contention.  To  in¬ 
clude  under  operating  expenses  as  taxes 
an  amount  which  is  not  taxes  because  the 
substituted  amount  is  considered  by  the 
draftsman  to  be  “normal”  is  precisely  the 
type  of  adjustment  which  we  believe  un¬ 
sound  in  a  statement  of  actual  opera¬ 
tions.  And  if  the  amount  of  the  adjust¬ 
ment  is  undisclosed  the  statements  are 
deceptive  to  a  point  that  may  border  on 
fraud.  If  the  fact  of  adjustment  be  dis¬ 
closed  but  not  the  amount,  the  state¬ 
ments  are  still  misleading  in  our  opinion 
and,  at  the  very  best,  are  useless  as  re¬ 
ports  of  actual  operations. 

’There  is  a  related  difficulty.  If  the 
“credit”  to  suiplus  or  “negative  tax”  fig¬ 
ure  offsetting  the  enlarged  charge  to  in¬ 
come  is  netted  without  disclosure  against 


**  We  do  not  at  this  time  propose  to  discuss 
the  practice  of  treating  certain  types  of  losses 
and  income  as  corrections  of  surplus  rather 
than  as  elements  of  profit  and  loss  to  be  re¬ 
flected  in  the  year’s  Income  statement.  That 
question  is  Involved  in  certain  proposed 
amendments  to  Rule  6-03  of  Regulation  S-X 
which  have  been  distributed  for  comment 
to  Interested  persons.  The  comments  re¬ 
ceived  have  not  yet  been  fully  analyzed,  and 
It  is  likely  that  further  steps  will  be  taken 
to  develop  the  nature  of  the  problem  and 
any  conflict  of  opinion  as  to  Its  proper  so¬ 
lution.  We  feel  it  inappropriate  In  this  state¬ 
ment  to  seek  to  anticipate  the  outcome  of 
that  investigation. 


the  loss  or  expense  charged  to  surplus, 
the  reader  will  be  unable  to  determine 
the  actual  amount  of  the  loss  or  expense 
in  question.  In  our  opinion  such  an 
event  as  the  sale  of  corporate  property 
at  a  substantial  loss  is  an  important  fact. 
It  is  no  less  important  because,  fortui¬ 
tously  or  intentionally,  one  of  these 
events  occurs  in  a  year  of  high  tax  rates 
and  high  income,  so  as  to  effect  a  sub¬ 
stantial  reduction  in  the  income  taxes 
payable.  There  are  in  these  cases  two 
facts  to  be  disclosed — the  loss  on  the 
property,  and  its  tax  consequences. 
Such  a  transaction  ought  to  be  reported 
in  such  a  manner  as  not  to  conceal  either 
the  fact  that  a  loss  was  suffered  or  the 
amount  of  the  loss.  To  report  this  kind 
of  loss  net  of  its  tax  consequences  is  no 
more  supportable  in  our  judgment  than 
to  report  on  a  similar  net  basis  an  ex¬ 
pense  such  as  advertising,  depreciation, 
interest  or  any  other  item  in  the  income 
account." 

The  third  argument  advanced  in  sup¬ 
port  of  the  enlarged  charge  to  taxes,  or  of 
the  charge  in  lieu  of  taxes,  is  that  the 
income  tax  figure  which  is  a  significant 
factor  in  respect  of  the  rates  of  a  regu¬ 
lated  public  utility  is  not  the  actual 
amount  of  taxes  paid  but  the  amount 
that  would  have  been  payable  but  for  the 
loss  or  expense  carried  to  surplus.  This 
argument  is,  of  course,  limited  in  its  ap¬ 
plication  to  public  utilities  whose  rates 
are  subject  to  governmental  regulation. 
Such  companies  are  ordinarily  required 
to  follow  a  uniform  system  of  accounts 
and,  in  most  jurisdictions,  the  prescribed 
form  of  income  statement  shows  income 
taxes  as  an  element  of  operating  ex¬ 
penses,  or  as  is  sometimes  said  “above 
the  line.”  Generally  speaking,  items  in¬ 
cluded  “above  the  line”  are  recognized 
as  expenses  allowable  in  computing  the 
gross  income  for  rate  purposes  whereas 
deductions  made  “below  the  line,”  such 
as  interest,  and  items  carried  to  surplus 
are  not  chargeable  in  this  way." 


**It  will  be  noted  that  an  Income  state¬ 
ment  which  is  charged  only  with  the  esti¬ 
mated  amount  of  taxes  actually  payable 
thereby  reflects  the  tax  reduction  due  to 
special  items.  Moreover,  the  benefit  of  the 
tax  reduction  will  be  reflected  in  earned  sur¬ 
plus,  the  amount  of  which  will  ultimately  be 
the  same  whichever  of  the  several  suggested 
treatments  of  these  tax  reductions  is  fol¬ 
lowed. 

The  deductibility  of  Income  taxes  in  com¬ 
puting  return  for  rate  purposes  was  an  issue 
in  Galveston  Electric  Company  v.  Galveston, 
258  U.  S.  388,  42  Sup.  Ct.  361  (1922).  There 
the  Supreme  Court  speaking  through  Mr. 
Justice  Brandeis  said  “All  taxes  which  would 
be  payable  if  a  fair  return  were  earned  are 
appropriate  deductions.  There  is  no  differ¬ 
ence  in  this  respect  between  State  and  Fed¬ 
eral  taxes  or  between  Income  taxes  and 
others.”  This  position  was  rcaflUmed  in 
Georgia  Railway  &  Power  Co.  v.  Georgia 
Railroad  Commission,  262  U.  S.  625,  43  Sup. 
Ct.  680  (1923).  The.se  decisions  dealt  only 
with  the  normal  Income  tax  then  in  effect. 
Therefore,  because  of  certain  observations  by 
Justice  Brandeis  there  are  those  who  argue 
that  these  decisions  may  not  be  controlling 
as  to  the  present  Federal  tax,  particularly 
the  present  excess  profits  tax.  Thus,  In  the 
Galveston  case  the  court  took  care  to  point 
out  that  under  the  tax  law  then  in  effect 
the  stockholder  did  not  have  to  include 
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The  short  answer  to  this  contention  is 
that  in  most,  if  not  all  cases,  the  required 
systems  of  accounts  do  not  permit  a 


dividends  received  from  the  corporation  In 
his  income  subject  to  the  normal  Federal 
Income  tax  and  that  this  tax  exemption  was 
therefore,  in  effect,  part  of  the  return  on  his 
investment.  Under  the  current  tax  law  such 
dividends  are  taxable  to  the  recipient.  The 
court  also  said;  “But  the  fact  that  It  Is  the 
federal  corporate  Income  tax  for  which  de¬ 
duction  is  made,  must  be  taken  into  con- 
slderatl...:  in  determining  what  rate  of  re¬ 
turn  shall  be  deemed  fair.” 

The  Supreme  Court  has  not  yet  had  before 
it  a  case  involving  the  deductibility  for  rate 
purposes  of  an  excess  profits  tax  actually  paid 
by  the  company.  Some  question  as  to  its 
deductibility  is,  however,  raised  by  the  lan¬ 
guage  used  by  Mr.  Justice  Douglas  in  his 
dissenting  opinion  in  Vinson  v.  Washington 
Gas  Light  Co.,  321  U.  S.  414,  64  Sup.  Ct.  731 
(1944).  He  there  said,  in  discussing  a  pro¬ 
vision  of  the  Stabilization  Act  of  1942  which 
prohibits  any  “utility”  from  making  “any 
general  increase  in  Its  rates  or  charges  which 
were  in  effect  on  September  15,  1942”  without 
giving  the  Director  of  Economic  Stabilization 
the  right  to  intervene  in  the  proceedings: 

I  believe,  moreover,  that  when  Congress 
halted  general  rate  increases  and  gave  the 
Director  a  right  to  intervene,  it  did  not 
sanction  rate  increases  regardless  of  need 
and  regardless  of  inflationary  effect.  I 
think  it  meant  to  make  utility  commis¬ 
sions  at  least  partial  participants  in  the 
war  against  inflation  and  gave  them  a 
sector  of  the  front  to  control.  Though  it 
did  not  remove  the  established  standards 
for  rate-making,  I  do  not  think  it  in¬ 
tended  utility  commissions  to  proceed  in 
disregard  of  the  requirements  of  emer¬ 
gency  price  control  and  unmindful  of  the 
d.angers  of  general  rate  increases.  To  the 
contrary,  I  think  Congress  intended  that 
there  should  be  as  great  an  accommoda¬ 
tion  as  possible  between  the  old  «tand- 
ards  and  the  new  wartime  necessities. 
The  failure  of  the  Commission  to  make 
that  accommodation  is  best  Illustrated 
perhaps  by  its  treatment  of  taxes.  Tlie 
Commission  allowed  the  company  to  de¬ 
duct  as  operating  expenses  all  Income 
taxes  up  to  and  including  31%.  That 
this  amount  includes  wartime  taxes  is 
evident  from  the  fact  that  the  highest 
corporate  tax  rate  which  prevailed  from 
1936  to  1939  was  19%.  We  all  know  that 
the  extraordinary  expenditures  incurred 
for  the  defense  of  the  nation  started  with 
the  Revenue  Act  of  1940.  It  has  been  ac¬ 
cepted  practice  to  deduct  Income  taxes 
as  well  as  other  taxes  from  operating  ex¬ 
penses  in  determining  rates  for  public 
utilities.  Galveston  Electric  Co.  v.  Gal¬ 
veston,  258  U.  S.  388,  399.  But  this  is  war, 
not  business-as-usual.  When  Income 
taxes  are  passed  on  to  consumers,  the 
inflationary  effect  Is  obvious.  And  it  is 
self-evident  that  the  ability  to  pass  pres¬ 
ent  wartime  income  taxes  on  to  others 
is  a  remarkable  privilege  indeed. 

In  Detroit  v.  MIehigan  Public  Service  Com¬ 
mission,  -  Mich.  - ,  14  N.  W.  (2d)  784 

(1944),  the  Michigan  Supreme  Court  held, 
with  three  Justices  dissenting,  that  the  Gal¬ 
veston  case  did  not  control  the  treatment  In 
rate  cases  of  the  present  Federal  excess  profits 
taxes.  Writing  for  the  majority.  Justice 
Bushnell  said,  “As  I  read  Galveston  Electric 
Co.  V  Galveston,  258  U.  S.  388,  399,  66  L.  ed. 
678.  PUR  1922  D  159,  42  S.  Ct.  351,  which  is 
Intimated  by  my  brother  as  controlling,  its 
authority  is  limited  to  normal  taxes  and  not 
to  abnormal  and  avoidable  taxes  on  ‘excess 
profits’  even  though  It  must  be  conceded  that 
the  term  by  which  such  tax  is  designated  is 


charge  to  operating  expense  accounts  ex¬ 
cept  for  expenses  actually  incurred."  We 
note  that  the  Committee  on  Statistics 


a  misnomer.  Excess  profits  are  a  question  of 
fact  for  determination  by  the  Commission." 

A  similar  result  was  reached  by  the  West 
Virginia  Supreme  Court  in  denying  the  de¬ 
ductibility  of  the  excess  profits  taxes  levied 
during  the  first  World  V/ar.  Charleston  v. 
Public  Service  Commission,  95  W.  Va.  91,  120 
S.  E.  398  (1923). 

In  its  decision  in  City  of  Detroit  v.  Pan¬ 
handle  Eastern  Pipe  Line  Co.,  3  F.  P.  C.  273 
(1942),  the  Federal  Power  Commission,  at 
p.  291,  expressed  its  objection  to  the  allow¬ 
ance  of  excess  profits  taxes  in  computing 
returns  as  follows: 

Thus  It  apears  that  the  doctrine  of  un¬ 
just  enrichment  as  well  as  equity  and 
good  conscience  compel  the  conclusion 
that  a  utility  should  not  be  permitted 
to  thwart  the  purpose  and  spirit  of  the 
war  price  control  legislation  and  the  rev¬ 
enue  laws  by  passing  such  abnormal  tax 
requirements  along  to  its  consumers  as 
an  operating  expense  to  be  collected  in 
Increased  rates.  Indeed,  we  feel  increased 
rates  on  such  a  basis  would  be  unjustifi¬ 
able.  To  allow  them  would  in  effect  im¬ 
pose  upon  the  consumers  a  sales  tax. 

So  that  there  may  be  no  confusion  con¬ 
cerning  the  tax  situation  in  connection 
with  the  companies  subject  to  our  juris¬ 
diction,  where  necessary  to  stabilize  util¬ 
ity  rates  at  reasonable  levels  during  the 
war  emergency  period,  we  propose  to  al¬ 
low  as  pi'oper  operating  expenses  only 
such  taxes  as  may  be  termed  ordinary  or 
normal.  For  the  purpose  of  distinguish¬ 
ing  between  ordinary  or  normal  and  war 
emergency  or  abnormal  taxes,  we  con¬ 
clude  that  the  basis  prescribed  in  the 
1940  Revenue  Act  establishes  the  highest 
possible  level  of  Federal  taxes  which  may 
be  allowed  as  an  element  of  operating  ex¬ 
pense  for  such  purpose.  The  1941  Rev¬ 
enue  Act  and  the  pending  1942  proposal 
certainly  reflect  abnormal  tax  require¬ 
ments  for  war  purposes. 

The  Federal  Communications  Commission 
in  Re  Investigation  of  Rates  and  Charges,  50 
PUR  (NS)  468,  489  flS43)  also  disallowed  a 
deduction  for  excess  profits  taxes.  Ihe  trend 
of  a  number  of  state  utility  commission  deci¬ 
sions  seems  to  be  to  limit  or  deny  the  deduc¬ 
tibility  of  excess  profits  taxes.  See  In  Re  Los 
Angeles  Gas  &  Electric  Corporation,  P.  U,  R. 
1922  A,  283  (California);  Re  Western  States 
Gas  and  Electric  Co.,  P.  U.  R.  1919  B,  485,  493 
(California);  Re  Vallejo  Electric  Light  & 
Power  Co.;  55  P.  U,  R.  (N.  S.)  435,  443,  454 
(1944)  (California);  Re  United  Fuel  Gas  Co., 
P.  U.  R.  1920  C,  683,  606  (W.  Va.);  P.  U.  C.  v. 
Springfield  Gas  &  Elec  Co,  53  P.  U.  R.  (N,  8.) 
95,  105  (1944)  (Missouri);  Re  Washington  Gas 
Light  Company.  53  P,  U.  R.  (N.  S.)  321,  327, 
336  (1943)  (District  of  Columbia);  Re  North¬ 
ern  States  Power  Co.,  65  P.  U.  R.  (N.  S.)  257, 
273  (1944)  (North  Dakota),  cf.  Re  British 
Columbia  Electric  Railway  Company,  Ltd.,  et 
al.,  53  P.  U.  R.  (N.  S.)  438,  464  (1943)  (British 
Columbia ) .  An  excess  profits  tax  which  had 
been  neither  reported  to  the  government  nor 
paid  was  not  allowed  as  a  deduction  in  P.  S.  C. 
V,  Utah  P,  &  L.  Co.,  50  P.  U.  R,  (N.  S.)  133, 
167  (1943)  (Utah)  But  see  Pfeifle  v.  Penn¬ 
sylvania  Power  Light  Co.,  57  P.  U.  R.  (N.  S.) 
1,  32  (1945)  (Pennsylvania);  San  Antonio 
Pub.  Service  Co.  v.  San  Antonio,  P.  U.  R. 
1924  A,  259,  263  (Texas);  Detroit  v.  Detroit 
Edison  Company,  50  P.  U.  R.  (N.  S.)  1, 3  (1943) 
(Michigan) . 

In  the  instant  VEPCO  case  it  will  be  noted 
that  the  registrant’s  computations  as  to  the 
tax  effect  of  the  special  items  resulted  in  an 
adjustment  of  excess  profits  taxes  only;  no 
adjustment  of  normal  taxes  is  Indicated. 
See  Exhibits  A-D. 

“Under  our  Rvile  U-28,  moreover,  a  regis¬ 
tered  holding  company  or  subsidiary  com- 


and  Accounts  of  the  National  Associa¬ 
tion  of  Railroad  and  Utilities  Commis¬ 
sioners  has,  in  Case  E-80,  so  interpreted 
the  N.  A.  R.  U.  C.  classification." 

We  think,  moreover,  that  this  conten¬ 
tion  of  the  accountants  in  this  case  is 
unsound  on  its  face.  The  costs  and  ex¬ 
penses,  including  interest,  that  arise  from 
the  borrowing  of  capital  are  almost  uni¬ 
versally  excluded  from  the  computation 
of  gross  income  for  rate  making  purposes. 
To  include  in  operating  expenses  by  in¬ 
direction  an  item  wliich  is  specifically  ex¬ 
cluded  therefrom  is  obviously  improper. 
Yet  this  is  what  is  here  proposed.  The 
credits,  in  this  case,  that  offset  the  charge 
in  lieu  of  taxes  have  been  deducted  from 
the  refunding  expenses  and  the  loss  on 
sale  of  transportation  properties,  respec¬ 
tively,  so  that  the  charge  to  surplus  is  a 
net  charge.  To  include  in  operating  ex¬ 
penses  part  of  the  refunding  expenses 
either  directly  or  in  the  guise  of  a  special 
charge  in  lieu  of  taxes  is  a  violation  of 
the  premise  that  the  costs  of  borrowing 
money  are  not  a  deduction  in  computing 
return  for  rate  purposes.  It  would  be  as 
logical  to  say  that  the  interest  paid  in  a 
given  period  reduces  the  income  tax  pay¬ 
able  and  that  therefore  a  charge  in  lieu 
of  taxes  should  be  included  above  the  line 
with  an  offsetting  reduction  in  interest 
expense  below  the  line. 

Finally,  this  contention  seems  to  us  to 
misconceive  the  relation  of  past  results 
to  the  process  of  rate  making.  Where 
rates  are  being  set  for  a  future  period, 
it  is  obvious  that  the  actual  results  of 
past  operations  are  only  indications  of 
what  may  be  expected  to  be  forth-coming 
in  the  future.  The  problem  is,  broadly, 
to  determine  what  future  earnings  may 
be  expected  to  result  from  particular  rate 
structures  Consequently,  it  is  custo¬ 
mary  to  “adjust”  many  of  the  past  op¬ 
erating  expenses  to  bring  them  into  line 
with  present  or  anticipated  conditions. 
Among  such  conditions  are,  of  course,  fu- 

pany  thereof  is  forbidden  to  “distribute  to 
Its  security  holders,  or  publish,  financial 
statements  which  are  Inconsistent  with  the 
books  of  account  of  such  company  or  financial 
statements  filed  with  this  Commission  by,  or 
on  behalf  of,  such  company.” 

“  Case  E-80  reads  as  follows : 

Question;  Seveial  utilities  which  have  re- 
fimded  bond  issues,  have  had  substantial 
tax  savings  in  the  year  the  refunding  oc¬ 
curred,  because  the  unamortized  debt  dis¬ 
count,  expense  and  call  premium  associated 
with  the  refunded  securities  is  permitted  as 
an  Income  tax  deduction  during  the  year 
redeemed.  Instead  of  showing  the  actual 
taxes  paid  or  accrued  in  the  tax  account, 
the  utilities  in  question  have  also  Included 
therein  the  amount  of  the  tax  saving  due 
to  the  refunding  operation  with  an  off¬ 
setting  credit  usually  to  Account  140, 
Unamortized  Debt  Discount  and  Expense. 
Is  this  permissible? 

Answer:  No. 

The  tax  account  (507)  should  include 
only  provision  for  actual  taxes  and  the 
account  should  not  be  Increased  by  the 
amount  which  would  have  been  paid  had 
the  refunding  transaction  not  occurred.  In 
other  words,  there  was  an  actual  saving  in 
taxes  and  this  saving  should  be  reflected  in 
the  income  statement  because  it  is  a  fact. 
It  is  believed,  too,  that  the  text  of  Account 
607  does  not  permit  the  accounting  pme- 
tice  resorted  to 'by  the  utilities  in  the 
lUtistratlon  cited. 
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ture  taxes  and  tax  rates.  Accordingly,  in 
the  approxiimations  made  of  future  ex¬ 
penses  there  would  be  included  not  the 
actual  taxes  of  the  past  year,  or  even 
what  the  taxes  would  have  been  had 
there  been  no  unusual  transactions  such 
as  a  bond  refunding,  but  instead  an 
amount  equivalent  to  what  the  income 
tax  w'Ul  be  in  the  future  in  view  of  the 
assumptions  made  as  to  future  income 
and  future  tax  rates.“  The  amount  of 
past  taxes  would  be  used  only  if,  after 
examination,  it  was  concluded  that  tax 
rates  and  future  income  were  not  ex¬ 
pected  to  change.’* 

The  rate  making  process  is  thus  not 
unlike  the  formulation  by  the  investor 
of  his  judgment  as  to  the  future  pros¬ 
pects  of  the  company.  In  both  cases, 
reports  of  actual  past  operations  are  used 
as  a  starting  point.  In  both  cases,  these 
actual  statements  are  analyzed  to  deter¬ 
mine  the  extent  to  which  they  may  be 
relied  on  as  indicative  of  the  future  and, 
where  necessary,  appropriate  adjust¬ 
ments  are  then  made.  Except  that  the 
possibility  of  misleading  the  reader  is 
very  largely  absent  when  the  user  is  a 
rate  making  body,  the  comments  we  have 
made  earlier  as  to  pro  forma  statements 
are  applicable  here — and  with  this  addi¬ 
tion  that  the  judgment  of  the  draftsman 
as  to  what  is  the  normal  or  proper 
amount  of  taxes  is  less  important,  since 
for  rate  purposes  the  judgment  of  the 
rate  making  body  on  this  point  will  gen¬ 
erally  be  conclusive. 


« In  State  v.  Public  Service  Commission, 
336  Mo.  860,  81  S.  W.  {2d)  628  ( 1935)  the  court 
held  that  only  taxes  actually  payable  need  be 
considered:  “The  ninth  and  last  point  urged 
In  appellant’s  brief  is  that  ‘the  Commission’s 
action  in  refusing  to  allow  the  inclusion  of 
Federal  income  taxes  as  operating  expenses 
was  error  The  undisputed  evidence  is  that 
the  company  did  not  pay  income  taxes.  We 
are  not  aware  of  any  authority  holding  that 
in  such  case  an  allowance  of  this  kind  should 
be  made,  and  counsel  for  appellant  cite  none." 
See  also  Re  East  Ohio  Gas  Company,  17  P.  U.  R. 
(N.  S.)  433,  445  (1937).  In  Public  Service 
Commission  of  Utah  v.  "Dtah  Power  &  Light 
Company,  50  P.  U,  R.  (N.  S.)  133,  167  (1943) 
the  company  had  sought  to  justify  the  rea¬ 
sonableness  of  certain  rates  by  including  $1,- 
480,000  of  "ccmputed”  excess  profits  taxes  In 
operating  expenses.  In  fact  the  company 
neither  reported  on  its  tax  returns  nor  paid 
any  excess  profits  tax.  This  “computed  tax” 
item  thus  resembles  very  closely  the  so-called 
“tax  savings”  in  question  here.  The  Utah 
Commission  disallowed  the  claimed  deduction 
saying:  “The  injustice  to  Utah  rate  payers 
is  obvious  when  excessive  rates  and  earnings 
are  made  to  appear  to  be  reasonable  by  means 
of  computed  excess  profits  taxes  which  have 
net  been  paid  or  reported  to  the  government. 
We  reject  the  company’s  claim  that  Its  com¬ 
puted  (but  not  reported  or  paid)  excess 
profits  taxes  should  be  Included  in  the  cost 
of  service  and  thus  passed  on  to  the  rate 
payers.”  •  •  • 

^  Where  a  “sliding  scale”  formula  is  in 
operation  the  actual  results  of  current  oper¬ 
ations,  including  taxes,  are  determinative  of 
•^uture  rates.  In  such  a  case  there  would, 
it  .seems  to  us,  be  danger  of  grave  injustice 
in  applying  the  formula  to  the  results  of 
actual  operations  for  the  year  which,  how¬ 
ever,  refiected  a  deduction  based  on  income 
taxes  that  were  neither  paid  nor  payable  by 
the  company. 


We  come  next  to  the  remaining  con¬ 
tention  urged  by  the  certifying  account¬ 
ants,  that  as  a  matter  of  correct  account¬ 
ing  it  is  necessary  to  “allocate”  income 
taxes  to  income  and  other  accounts.  This 
theory  is  also  advocated  and  developed  in 
detail  in  a  bulletin  “Accounting  for  in¬ 
come  taxes”  issued  in  December,  1944,  by 
the  Committee  on  Accounting  Procedure 
of  the  American  Institute  of  Account¬ 
ants. 

There  is  no  doubt  that  allocation  is  a 
basic  accounting  procedure.  In  fact  the 
whole  process  of  preparing  income  state¬ 
ments  is  a  species  of  allocation— of  de¬ 
termining  what  revenues  are  allocable 
to  the  current  income  account  and  what 
expenditures  are  properly  to  be  treated 
as  costs  allocable  to  the  current  income 
account.  It  is  not  therefore  a  demon¬ 
stration  of  the  merit  of  the  proposed 
device  to  describe  it  as  an  allocation  or 
to  say  that  income  taxes  should  be  al¬ 
located.  Whenever  an  item  is  charged 
to  income,  or  indeed  when  it  is  excluded 
and  carried  as  an  asset,  “allocation”  in 
the  accounting  sense  has  taken  place. 
The  issue  here  is  not  whether  income 
taxes  should  be  allocated  but  whether 
the  treatment  of  income  suggested  by 
the  accountant’s  third  contention  is  pref¬ 
erable  to  the  method  of  a,llocation  here¬ 
tofore  followed — that  is,  to  show  as  a 
deduction  from  income  of  the  current 
year  the  income  and  excess  profits  taxes 
W’hich  are  believed  to  be  actually  payable, 
under  the  applicable  tax  law,  as  taxes 
of  the  current  year. 

In  the  argument  before  us  and  in  the 
bulletin  mentioned  it  has  been  urged  that 
income  taxes  are  an  expense  that  should 
be  allocated  as  other  expenses  are  allo¬ 
cated.  In  neither  case,  however,  was 
there  any  effort  made  to  state  the  rea¬ 
sons  why  Federal  income  taxes  must  be 
considered  as  an  expense  in  the  same 
category  as.  let  us  sav,  wages.  It  is  ob¬ 
vious.  of  course,  that  the  net  profit  appli¬ 
cable  to  stockholders  cannot  be  deter¬ 
mined  without  first  making  an  appropri¬ 
ate  allowance  for  the  amount  that  must 
be  paid  as  income  taxes.  However,  this 
fact  does  not  dispose  of  the  question.  It 
Is  readily  apparent  that  normal  and  ex¬ 
cess  profits  taxes  are  computed  as  a 
part  of  taxable  net  income.  Unlike  most 
expenses  they  exist  if,  and  only  if,  there 
is  net  taxable  income  before  any  deduc¬ 
tion  for  such  taxes.  There  is  much  to  be 
said  therefore  for  the  position  that  true 
income  taxes  are  in  the  nature  of  a  share 
of  profits  taken  by  the  government.  If 
it  is  desired  to  place  emphasis  on  the 
necessity  of  deducting  them  in  order  to 
arrive  at  net  profit  available  to  share¬ 
holders,  they  may  perhaps  be  called  an 
expense — but  in  such  case  they  represent 
a  very  special  class  of  expense,  one  that 
is  incurred  only  by  the  making  of  a  net 
taxable  income. 

Accordingly,  to  the  extent  that  the 
propriety  of  the  proposed  treatment  of 
income  taxes  depends  on  their  classifi¬ 
cation  as  an  expense  rather  than  a  share 
in  profits  we  feel  that  the  case  remains 
unproven.  Even  if  they  be  so  classified, 
we  feel  that  in  view  of  their  unusual' and 
distinctive  characteristics  the  propriety 
of  the  proposed  treatment  is  not  demon¬ 
strated  merely  by  classifying  them  as  an 


expense  and  then  concluding  that  for 
that  reason  they  should  be  allocated  as 
other  expenses  are  allocated.  ^ 

We  now  examine  the  contention  that 
income  taxes  should  be  allocated  “as 
other  expenses  are  allocated.”  The  ac¬ 
countants  who  appeared  before  us  cited 
to  us  no  other  expense  which,  for  general 
accounting  purposes,  is  allocated  in  the 
manner  proposed  for  income  taxes,  nor 
have  any  such  instances  otherwise  come 
to  our  attention.  We  note,  moreover, 
that  in  a  dissent  to  the  bulletin  men¬ 
tioned  earlier  it  was  stated: 

No  expense  other  than  federal  income  and 
profits  taxes  Is  allocated  on  the  basis  of  ap¬ 
plying  to  a  given  transaction  so  much  of  the 
expense  as  would  not  have  occurred  if  the 
transaction  to  which  the  expense  Is  attrib¬ 
uted  had  not  taken  place.  The  usual 
method  Is  to  allocate  a  total  expense  ratably 
to  given  accounts  or  transactions  on  a  con¬ 
sistent  basis. 

The  illustrations  of  expense  allocation 
cited  to  us  by  the  certifying  accountants 
in  this  case  appear  to  us  to  support  the 
above  statement.  In  each  case  cited 
there  was  an  expense  actually  incurred 
that  was  first  allocated  to  the  period 
under  the  usual  accrual  principles  and 
then  distributed  over  a  number  of  ac¬ 
counts.  In  no  case  was  there  an  esti¬ 
mate  made  of  what  the  expense  would 
have  been  under  other  conditions.  In 
no  case  cited,  was  there  a  distribution 
of  an  expense  to  several  accounts  by 
means  of  what  can  be  termed  an  alge¬ 
braic  formula  in  which  a  negative  sum 
is  credited  against  one  item  to  offset  the 
positive  charge  to  another  item  of  an 
amount  in  excess  of  the  actual  expense. 
We  do  not  regard  such  a  treatment  as  an 
appropriate  means  of  allocating  income 
taxes  in  financial  statements  which  pur¬ 
port  to  refiect  the  actual  results  of  oper¬ 
ations.  We  have  doubt  indeed  that  such 
a  method  can  properly  be  termed  an 
allocation  at  all,  as  that  term  is  cus¬ 
tomarily  used. 

We  note,  in  passing,  moreover,  that  in 
the  examples  of  expense  allocation  cited 
to  us  there  existed  a  direct,  almost  phys¬ 
ical  association  between  the  item  being 
allocated  and  the  item  to  which  it  was 
charged.  For  example,  in  the  case  of 
real  estate  taxes  allocated  to  construc¬ 
tion  the  tax  item  is  directly  and  closely 
related  to  the  construction.  Likewise, 
in  the  case  of  brokerage  fees,  and  stamp 
or  transfer  taxes,  the  tax  item  is  closely 
and  directly  related  to  the  specific  trans¬ 
action.  In  both  cases,  moreover,  the 
tax  is  independent  of  any  other  trans¬ 
actions  of  the  company.  Nor  is  there 
any  attempt  made  to  increase  in  the 
course  of  the  allocation  the  amount  of 
such  taxes  to  an  estimated  sum.  We  feel 
therefore  that  such  illustrations  can  not 
properly  be  cited  in  support  of  the  pro¬ 
posed  treatment  for  income  taxes. 

It  is  also  sometimes  pointed  out  that 
“cost”  in  the  case  of  securities  or  prop¬ 
erty  acquired  is  generally  considered  to 
be  the  sum  of  the  purchase  price  plus 
incidental  costs  such  as  brokerage  and 
any  specific  taxes  paid  by  the  buyer  and 
that  on  sale  the  proceeds  are  computed 
as  the  selling  price  less  incidental  de¬ 
ductions  such  as  commissions  or  any  spe¬ 
cific  taxes  paid  by  the  seller.  By  anal- 
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ogy  and  in  justification  of  the  proposed 
treatment  of  income  taxes  it  is  frequently 
urged  that  a  ^o-called  “tax  saving’’  must 
be  allocated  or  attributed  to  or  ultimate¬ 
ly  associated  with  particular  losses  or 
expenses  because  the  tax  consequence  of 
the  transaction  involving  the  loss  or 
expense  were  a  motivating  factor  in  ar¬ 
riving  at  the  decision  to  consummate  it. 
Thus,  it  is  claimed  that  a  property  v/ould 
not  have  been  sold  but  for  the  “tax  sav¬ 
ing”  thereby  effected  and  that  for  this 
reason  it  is  proper  to  consider  that  the 
true  “loss”  on  the  sale  is  not  the  excess 
of  cost  over  selling  price  but  is  equal  in¬ 
stead  to  the  difference  between  cost  on 
the  one  hand  and  selling  price  plus  “tax 
saving”  on  the  other.  We  do  not  believe 
such  an  analogy  is  sound  and  we  cannot 
accept  that  analysis  as  a  basis  for  re¬ 
porting  the  results  of  actual  operations. 
It  is  undoubtedly  true  that  the  tax  con¬ 
sequences  of  selling  a  property  often  are 
an  important  consideration  in  arriving 
at  the  decision  to  sell,  and  may  in  some 
cases  have  been  a  deciding  factor.  How¬ 
ever,  tax  consequences  undoubtedly  play 
an  important  role  in  the  making  of  a 
great  variety  of  decisions  involving  the 
incurrence  and  amounts  of  purely  oper¬ 
ating  expenses  such  as  advertising,  wage 
rates  and  bonus  plans.  Yet  it  can  hardly 
be  argued  that  wages  or  bonuses  or  ad¬ 
vertising  are  to  be  reported  as  less  in 
amount  because  income  taxes  would  have 
been  higher  if  the  amounts  spent  on 
such  items  were  le.ss.  We  see  no  basis 
for  adopting  a  different  approach  in  fig¬ 
uring  the  “loss”  involved  in  a  sale  of 
property.  We  feel  instead  that  there 
has  been  a  loss  of  the  full  difference 
between  cost  and  selling  price  coupled 
with  a  tax  benefit  which  is  properly  re¬ 
flected  in  the  lower  taxes  actually  paid. 
We  feel  that  the  proposed  treatment  of 
Income  taxes  tends  to  obscute  these  facts 
and  that  the  treatment  of  income  taxes 
required  by  our  rules  and  heretofore  al¬ 
most  universally  followed  clearly  dis¬ 
closes  what  has  taken  place.  Where  the 
tax  paid  for  the  year  is  unusual  in 
amount  because  of  unusual  conditions, 
an  appropriate  explanation  would  be 
called  for  as  is  now  required  in  the  case 
of  other  unusual  events. 

As  to  this  last  principal  contention 
urged  by  the  certifying  accountants  (that 
Income  taxes  are  an  expense  that  should 
be  allocated  as  other  expenses  are  allo¬ 
cated)  we  feel,  first,  that  there  is  grave 
doubt  whether  income  taxes  can  properly 
be  considered  as  an  expense  in  the  same 
category  as  the  cost  of  materials  or 
wages,  and,  second,  that  the  treatment 
proposed  does  not  result  in  the  allocation 
of  income  taxes  “as  other  expenses  are 
allocated.”  We  feel  instead  that  the 
proposed  treatment  is  purely  an  effort  to 
have  items  shown  in  the  income  state¬ 
ment  at  what  is  considered  to  be  a  “nor¬ 
mal”  amount.  We  note  that  this  objec¬ 
tive  is  clearly  expressed  as  a  prime  pur¬ 
pose  of  the  method  In  the  bulletin  re¬ 
ferred  to  earlier,  which  states  at  p.  185: 

As  a  result  of  sUch  [unusual)  transactions 
the  Income  tax  legally  payable  may  not  bear 
a  normal  relationship  to  the  Income  shown 
in  the  Income  statement  and  the  accounts 
therefore  may  not  meet  a  normal  standard 
of  slgniflcance.  [Italics  supplied.) 


There  are,  finally,  a  number  of  difficul¬ 
ties  involved  in  the  proposed  treatment 
of  income  taxes  that  deserve  mention 
even  though  they  are  not  directly  related 
to  the  specific  contentions  put  forward  by 
the  certifying  accountants  in  the  case. 

The  first  involves  the  preparation  of 
general  statistical  data  from  financial 
reports.  Under  the  method  proposed,  it 
is  permissible  to  show,  as  taxes,  an 
amount  in  excess  of  the  taxes  payable. 
If  such  items  are  totalled  for  a  period  of 
years  or  for  groups  of  companies,  they 
may  well  be  used  as  evidence  of  the  ag¬ 
gregate  amount  of  taxes  paid  by  the 
company  or  by  the  industry.  Obviously 
any  such  representation  is  erroneous  and 
will  misstate,  often  very  materially,  the 
underlying  facts.  We  feel  that  we 
should  not  permit  the  filing  wdth  us  of 
income  statements  which  readily  permit,^ 
if  they  do  not  actually  invite,  such  mis¬ 
use.  Even  a  “charge  in  lieu  of  taxes” 
may  result  in  distorted  overall  statistics 
since  it  operates  to  reduce  net  income 
after  taxes  and  so  affects  the  ratio  of 
actual  taxes  to  net  income.  If  the  off¬ 
setting  credit  is  netted  against  a  surplus 
charge  the  distortion  may  .be  perma¬ 
nent."® 

The  second  and  somewhat  technical 
problem  is  the  difficulty  of  the  computa¬ 
tion.  It  is  usual  in  contemplating  the  tax 
consequences  of  a  proposed  transaction 
to  treat  it  as  an  incremental  or  marginal 
item.  Where  tax  rates  are  graduated, 
this  results  in  associating  the  marginal 
income  or  expense  with  the  highest  tax 
bracket.  It  is  questionable,  whether 
such  a  principle  is  realistic  when  applied 
to  the  results  of  operations  for  a  com¬ 
pleted  year.  Next  taxable  income  is  a 
composite  of  all  taxable  income  and  all 
deductible  items  applicable  to  the  period. 
The  propriety  of  singling  out  any  spe¬ 
cific  item  as  the  item  which  is  taxed  in 
the  highest  tax  bracket,  is  doubtful. 
Moreover,  in  applying  the  theory  to  losses 
and  expenses  it  would  appear  that  the 
existence  of  a  reduction  in  taxes  is  due 
not  only  to  the  expense  but  is  equally 
dependent  on  the  existence  of  taxable 
Income  to  offset  the  expense.  It  would 
appear  possible  that  some  part  of  the 
benefit  from  the  “reduction”  ought  to  be 


“  Under  one  variant  of  the  practice  no 
change  Is  made  In  final  net  income.  In  the 
statements  originally  filed  In  the  Instant 
case,  for  example,  part  of  the  amount  In¬ 
cluded  as  a  charge  among  the  operating  ex¬ 
penses  represented  a  $609,949  reduction  In 
Income  taxes  due  to  the  taking  for  tax  pur¬ 
poses  of  accelerated  amortization  of  emer¬ 
gency  facilities  at  the  rate  of  20%  a  year 
while  in  the  financial  statements  only  nor¬ 
mal  depreciation  was  being  accrued.  See 
Exhibit  A.  In  the  original  statements  this 
$609,949  was  added  back  as  the  last  item  in 
the  account.  This  Internal  in-and-out  treat¬ 
ment  appears  to  us  to  suffer  from  all  of  the 
difficulties  we  have  discussed  even  though  no 
change  results  in  the  amount  of  “net  in¬ 
come.”  In  our  opinion,  an  overstatement  of 
operating  expenses  is  not  corrected  by  “adding 
back”  the  amount  of  the  overstatement  at  a 
later  point  in  the  Income  statement.  Such 
treatment  is  in  our  view  artificial  and  de¬ 
ceptive  to  all  but  the  most  experienced 
reader.  While  there  may  be  some  grounds 
for  crediting  such  reductions  In  taxes  to  a 
special  amortization  reserve  there  Is  none  for 
the  equivocal  practice  here  followed. 


attributed  to  the  existence  of  income.’* 
Even  if  this  point  be  waived,  however, 
there  has  been  no  satisfactory  analysis 
presented  of  the  effect  to  be  given  to  the 
carry-back,  carry-forward  provisions  of 
the  present  income  tax  law.  Without  ex¬ 
ploring  all  of  the  possible  difficulties,  one 
case  may  be  cited.  Suppose  that  a  loss 
has  been  charged  to  surplus  but  is  de¬ 
ductible  for  taxes.  Suppose  further  that 
in  accordance  with  the  present  proposal 
there  is  charged  to  income,  as  provision 
for  taxes,  the  amount  of  $200,000  al¬ 
though  the  actual  tax  amounts  to 
only  $50,000.  If  in  the  next  year  the 
company  suffers  an  operating  loss  of 
$500,000,  then  in  view  of  the  carry-back 
provisions  the  reader  of  the  two  income 
statements  W’ould  reasonably  expect  to 
find  a  carry-back  refund  of  $200,000 — 
the  amount  shown  as  taxes  in  the  first 
year.  How'ever,  obviously  no  more  than 
$50,000  would  actually  be  refundable. 
The  question  arises  whether  having  over¬ 
stated  taxes  in  the  first  year  it  is  not  nec¬ 
essary,  to  be  consistent,  to  overstate  the 
refund  in  the  second  year.  Finally,  there 
are  the  permutations  in  the  computation 
where  a  company  pays  taxes  as  a  mem¬ 
ber  of  a  consolidated  group.  In  addition 
to  the  allociation  of  the  actual  tax  paid 
among  the  several  companies  in  the 
group,  the  proposed  treatment  raises  the 
difficult  question  of  whether  the  amount 
of  the  so-called  “saving”  is  to  be  com¬ 
puted  on  the  basis  of  a  company’s  indi¬ 
vidual  status  or  on  that  of  the  consoli¬ 
dated  group  and,  once  this  is  decided,  of 
whether  to  allocate  this  “saving”  as  be¬ 
tween  the  several  companies  or  attribute 
it  solely  to  the  company  having  the  de¬ 
duction,  even  though  perhaps  it  itself 
contributed  no  taxable  income! 

The  third  difficulty  Is  the  propriety  of 
singling  out  the  income  tax  items  for  ad¬ 
justment  on  the  ground  that  it  does  not 
bear  a  “normal”  relationship  to  the  in¬ 
come  reported.  Particularly,  under  con¬ 
ditions  like  the  present,  many  if  not  most 
of  the  income  and  expense  items  bear 
unusual  relationships  to  each  other. 
Under  the  influence  of  the  war  sales  vol¬ 
umes  are  often  very  high.  Maintenance 
may  be  very  high  due  to  continuous  op¬ 
eration  of  the  plant,  or  very  low  because 
of  the  inability  to  obtain  materials  and 
labor,  or  very  high  because  of  the  use  of 
inexperienced  labor  and  the  inability  to 
get  new  machinery,  or  very  low  because 
operations  cannot  be  stopped  long 
enough  to  make  thorough-going  main¬ 
tenance  possible.  Selling  costs  may  be 
very  low  because  of  the  volume  of  war 


“We  note  the  customary  solution  of  a 
somewhat  similar  problem  that  arises  when 
a  group  of  companies  files  a  consolidated  tax 
return.  In  assigning  to  each  constituent  its 
fair  share  of  the  consolidated  tax  paid  by  the 
group  it  is  usual  to  divide  the  actual  tax 
among  the  companies  who  would  have  had"  to 
pay  a  tax  on  an  Individual  basis.  If  one  of 
the  Included  companies  operated  at  a  loes, 
the  consolidated  tax  is  of  course  reduced,  but 
no  part  of  the  “saving”  Is  ordinarily  paid 
over  to  the  loss  company  by  the  other  mem¬ 
bers  of  the  group.  Instead,  only  those  con¬ 
tributing  Income  to  the  consolidated  return 
share  directly  in  the  benefit  of  the  current 
reduction.  Tills  principle  is  incorporated  in 
our  Rule  U-45  under  the  Public  Utility  Hold¬ 
ing  Company  Act. 
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business  or,  very  high  because  of  the  use 
of  advertising  to  keep  restricted  products 
in  the  public’s  mind.  With  many  items 
of  income  and  expense  apt  to  be  out  of 
line,  there  appears  to  be  little  justifica¬ 
tion  and  a  good  deal  of  danger  in  singling 
out  one  item  for  adjustment. 

Exhibit  A 

VIRGINIA  ELECTRIC  AND  POWER  COMPANY  AND 
SUBSIDIARY  AND  VIRGINIA  PUBLIC  SERVICE  COM¬ 
PANY  AND  SUBSIDIARIES,  COMBINED 

Condensed  certified  statement  of  income  for 
1944  as  shown  in  original  registration 
statement  and  after  amendment  No.  1  ‘ 


Item  Amount 

Operating  revenues _ $51,681,778 


Operating  expenses  and  taxes: 

Other  than  taxes _  28,  237, 367 

Taxes,  excluding  reductions 
shown  separately  below  or 
applied  against  items 
charged  directly  to  sur¬ 
plus: 

Federal  Income  (note 

C)  >_ . . . .  2,139,496 

Federal  excess  profits 

(note  C)  . —  8,164,872 

Postwar  credit _  (351,082) 

Other .  4,131,408 


Total  .  42, 322,  060 


Net  operating  reve¬ 
nues _  9, 359,  718 

Other  income _  (45,359) 


Gross  income _  9,  314, 359 

Deductions  from  Income:  In¬ 
terest  and  amortization,  etc_  3,  719,  527 


Net  Income _  5,  594, 832 

Reduction  in  Federal  income 
and  excess  profits  taxes  re¬ 
sulting  from  the  amortiza¬ 
tion  of  facilities  allowable 
as  emergency  facilities  under 
the  Internal  Revenue  Code, 
which  facilities  are  expected 
to  be  employed  throughout 
their  nomal  life  and  not  to 


replace  existing  faculties _  609, 949 

Balance  transferred  to 

earned  surplus _  6,204,781 


’  Note  C  to  the  income  account  as  set  forth 
in  the  registration  as  originally  filed  read  as 
follows : 


fOT  that  year.  Pending  review  of  the  returns, 
this  excess  provision  is  Included  in  accrued 
Federal  income  and  excess  profits  taxes  at 
December  31,  1943. 

In  1943  the  company  filed  a  claim  for  re¬ 
fund  of  1941  Federal  taxes  in  the  net  amount 
of  approximately  $297,000  under  the  carry¬ 
back  provisions  of  the  1942  Revenue  Act. 
However,  this  amount  is  subject  to  such  ad¬ 
justments  as  may  result  from  review  by  the 
U.  S.  Treasury  Department  and  the  claim  has 
not  been  recorded  upon  the  bocks  of  the 
company. 

Federal  Income  and  excess  profits  tax  re¬ 
turns  for  the  company  and  its  subsidiaries 
for  years  prior  to  1942  have  been  examined  by 
the  Treasur"  Department  and  those  for  the 
years  prior  to  1941  have  been  closed,  except 
for  the  year  1937  in  respect  of  which  a  claim 
for  refund  is  pending. 

First  Amendment.  The  following  para¬ 
graph  was  added  to  Note  C: 

Virginia  Electric  and  Power  Company.  In 
addition  to  the  reduction  in  Federal  taxes  on 
income  shown  in  the  Income  statement  for 
1944,  reductions  in  excess  profits  taxes  aggre¬ 
gating  $4,148,050  have  been  applied  against 
items  charged  directly  to  earned  surplus. 

The  first  paragraph  of  Note  C .  as  above 
quoted  was  also  modified  to  reflect  an  amend¬ 
ment  to  the  form  of  the  profit  and  loss  state¬ 
ment  for  Virginia  Public  Service  Company, 
As  amended  the  paragraph  reads  as  follows: 

Virginia  Public  Service  Company  and  sub¬ 
sidiaries.  The  statements  of  income  for  the 
year  1942  include  provision  for  Federal  normal 
Income  and  excess  profits  taxes  computed 
without  the  benefit  of  the  deduction  of  un¬ 
amortized  debt  discount  and  expense,  call 
premium  and  duplicate  Interest  on  long-term 
debt  called  for  redemption  in  1942.  The  re¬ 
duction  resulting  from  the  availability  of 
these  non-recurring  deductions  in  computing 
the  amount  of  1942  taxes  payable  amounts  to 
$1,571,158  and  an  equal  amount  has  been  de¬ 
ducted  in  the  accompanying  statements  of 
earned  surplus  for  1942  from  the  balance  of 
unamortized  debt  discount  and  expense,  call 
premium  and  duplicate  interest  on  long¬ 
term  debt  called  for  redemption  in  1942. 

Exhibit  B 

VIRGINIA  ELECTRIC  AND  POWDER  COMPANY  AND 

SUBSIDIARY  AND  VIRGINIA  PUBLIC  SERVICE  COM¬ 
PANY  AND  SUBSIDIARIES,  COMBINED 

Condensed  certified  statement  of  income  for 
1944  as  shown  in  amendment  No.  2 

Item  Amount 

Operating  revenues _ $51,681,778 


C.  Federal  income  and  excess  profits  taxes. 

Virginia  Public  Service  Company  and  sub¬ 
sidiaries.  The  statements  of  Income  for  the 
year  1942  include  provision  for  Federal  nor¬ 
mal  Income  and  excess  profits  taxes  computed 
on  the  basis  of  taxable  net  income  after 
deducting  unamortized  debt  discount  and 
expense,  call  premium  and  duplicate  Interest 
on  long-term  debt  called  for  redemption  in 
1942.  The  reduction  resulting  from  the 
availability  of  these  nonrecurring  deductions 
in  computing  the  amount  of  1942  taxes  pay¬ 
able  amounts  to  $1,571,158  and  an  equal 
amount  has  been  deducted  in  the  accompany¬ 
ing  statements  of  income  for  1942  as  special 
amortization  of  debt  discount  and  expense. 
The  balance  of  unamortized  debt  discount 
and  expense,  call  premium  and  duplicate  in¬ 
terest  on  long-term  debt  called  for  redemp¬ 
tion  in  1942  was  charged  against  earned 
surplus. 

However,  the  taxable  net  income  as  com¬ 
puted  did  not  reflect  the  deduction,  foe  tax 
purposes,  of  losses  upon  sales  of  ice  and  rail¬ 
way  property,  and  certain  other  items  charged 
to  surplus.  As  a  result,  provisions  charged  to 
Income  in  1942  were  approximately  $330,000 
in  excess  of  the  company’s  liability  for  Fed¬ 
eral  income  taxes  as  shown  in  its  tax  return 


Operating  expenses  and  taxes : 

Other  than  taxes _  28, 237, 367 

Taxes: * 

Federal  Income  * _ -  2, 139,  496 

Federal  excess  profits  * _  3, 406,  871 

Post-war  credit _ -  (351,082) 

Other . .  4, 131, 408 


Total  operating  expenses 
and  taxes  before  espe¬ 
cial  charges _  87,  564, 061 

Special  charges  equivalent  to 
reduction  in  Federal  excess 
profits  taxes  resulting  from 
special  amortization  of  emer¬ 
gency  facilities  (reduction 


shown  separately  below)  and 
from  redemption  of  bonds 
and  sale  of  property  (reduc¬ 
tions  applied  against  related 


items  charged  to  surplus) _  4,757,999 


Total  operating  expenses 
and  taxes  including  spe¬ 
cial  charges _  42, 322, 060 


Net  operating  revenues— _ — .  9, 359,  718 

Other  Income _ _  (45,  359) 


Item  Amount 

Gross  Income _  $9, 314, 359 

Deductions  from  Income: 

Interest  and  amortization, 

etc .  3,719,527 


Net  income _  5,  594,  832 


Reduction  in  Federal  Income 
and  excess  profits  taxes  re¬ 
sulting  from  the  amortiza¬ 
tion  of  facilities  allowable 
as  emergency  facilities  under 
the  Internal  Revenue  Code, 
which  facilities  are  expected 
to  be  employed  throughout 
their  normal  life  and  not  to 


replace  existing  facilities _  609, 949 

Balance  transferred  to 
earned  surplus _  6, 204,  781 


» Tlie  language  "excluding  reductions 
shown  separately  below  or  applied  against 
items  charged  directly  to  surplus”  included 
in  original  registration  and  Amendment  No.  1 
was  deleted  from  this  caption  by  Amend¬ 
ment  No.  2. 

^Federal  income  and  excess  profits  taxes. 
Notes  C  to  the  income  account  as  shown  in 
the  registration  as  originally  filed  after 
Amendment  N^.  1  was  changed  by  Amend¬ 
ment  No.  2  as  follows:  ^ 

The  paragraph  added  by  the  first  amend¬ 
ment  was  deleted.  Also  the  first  paragraph 
of  the  original  Note  C  was  deleted. 

Exhibit  C 

VIRGINIA  ELECTRIC  AND  POWER  COMPANY  AND 
SUBSIDIARY  AND  VIRGINIA  PUBLIC  SERVICE 
COMPANY  AND  SUBSIDIARIES.  COMBINED 

Condensed  certified  statement  of  income  for 
1944  as  shown  in  amendment  No.  3 


Item  Amount 

Operating  revenues _ $51,681,778 


Operating  expenses  and  taxes: 

Other  than  taxes _  28,  237, 367 

Taxes: 

Federal  income  (note  C)’_  2,139,496 

Federal  excess  profits 

(note  C)‘.._ .  3,406,872 

Post-war  credit _  (351, 082) 

Other .  4, 131, 408 


Total  operating  expenses 
and  taxes  (before  spe¬ 
cial  charges  below) _  37,564,061 


Net  operating  revenues  (before 

special  charges  below) _  14,117,717 

Other  Income _  (45,359) 

Gross  Income  (before  special 

charges  below) _ _ 

14,  072,  358 


Special  charges  equivalent  to 
reduction  in  Federal  excess 
profits  taxes  resulting  from 
redemption  of  bonds  ($2,- 
091,117)  and  sale  of  prop¬ 
erty  ($2,056,873)  (reductions 
applied  against  related  items 


charged  to  surplus) _  4,148,050 


Gross  Income  (after  special 

charges) _  9,  924, 308 

Deductions  from  Income: 

Interest  and  amortization, 

etc .  3,  719,  527 


Net  income _  6, 204, 781 


*  Federal  income  and  excess  profits  taxes. 

Note  C  to  the  income  account  as  shown 
In  the  registration  as  originally  filed  and 
after  Amendments  1  and  2  was  changed  by 
Amendment  No.  3  by  adding  the  following 
two  paragraphs: 

Virginia  Electric  and  Power  Company. 
In  addition  to  the  reductions  of  Federal 
excess  profits  taxes  payable  for  the  year  1944 
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which  resulted  from  costs  and  losses  charged 
to  surplus  and  for  which  special  charges  of 
equivalent  amounts  have  been  made  in  the 
Income  statement  for  that  year,  such  taxes 
were  further  reduced  $537,496  by  reason  of 
the  deduction  for  tax  purposes  of  amounts, 
in  excess  of  depreciation  provided  for  at 
usual  rates,  allowable  as  amortization  of 
emergency  facilities  under  Section  124  of  the 
Internal  Revenue  Code.  No  provision  has 
been  made  in  the  Company’s  accounts  or 
income  statement  for  such  additional  amor¬ 
tization,  since  it  is  expected  that  the  related 
facilities  will  be  employed  throughout  their 
normal  life  and  will  not  replace  existing 
facilities. 

Virginia  Public  Service  Company  and  sub¬ 
sidiaries.  Federal  excess  profits  taxes  pay¬ 
able  for  the  period  from  January  1  through 
May  25,  1944  were  reduced  $72,453  by  reason 
of  a  deduction  for  tax  purposes  of  amounts, 
in  excess  of  depreciation  provided  for  at 
usual  rates,  allowable  as  amortization  of 
emergency  facilities  under  Section  124  of 
the  Internal  Revenue  Code.  No  provision 
has  been  made  in  the  companies’  accounts 
or  income  statement  for  such  additional 
amortization,  since  it  is  expected  that  the 
related  facilities  will  be  employed  throughout 
their  normal  life  and  will  not  replace  existing 
facilities. 

Exhibit  D 

VIRGINIA  ELECTRIC  AND  POWER  COMPANY  AND 

SUBSIDIARY  AND  VIRGINIA  PUBLIC  SERVICE  COM¬ 
PANY  AND  SUBSIDIARIES,  COMBINED 

Condensed  certified  statement  of  income  for 
1944  as  shown  in  amendment  No.  4 


Item  Amount 

Operating  revenues _ $51,681,778 


Operating  expenses  and  taxes: 

Other  than  taxes _  28,  237,  367 

Taxes: 

Federal  income  (note  C)>_  2,139,496 

Federal  excess  profits  (note 

C)i _ _ _  3.406,872 

Post-war  credit _  (351,082) 

Ocher _ _  4,131,408 


Total  operating  expenses 
and  taxes _  37,  564,  061 


Net  operating  revenues _  14, 117,  717 

Other  income _  (45,359) 


Gross  income _  14,  072,  358 

Deductions  from  income: 

Interest  and  amortization, 
etc _ _ _ _  3,719,527 


Special  charges  of  those  por¬ 
tions  of  premium  and  ex¬ 
penses  on  redemption  of 
bonds  ($2,091,177)  and  of 
lo.ss  on  ^ale  of  property 
( $2,05^,873 )  which  are 
equivalent  to  resulting  re¬ 
duction  in  Federal  excess 
profits  taxes _  4.  149,  050 


Net  income _  6,  204,  781 

^Federal  income  and  excess  profits  taxes. 
Note  C  to  the  income  account  as  finally 
amended  comprised  6  paragraphs.  Three  were 
identical  with  paragraphs  2,  3,  and  4  of  the 
originate  note.  The  other  three  read  as 
follows : 

Virginia  Electric  and  Power  Company. 
Federal  excess  profits  taxes  payable  for  the 
year  1944  were  reduced  $4,685,546  by  reason 
of  deductions  for  tax  purposes  of  redemption 
premiums  and  expenses  incurred  in  refund¬ 
ing  of  bonds,  of  a  loss  susiained  on  the  sale 
of  transportation  property  and  of  amounts. 
In  excess  of  depreciation  provided  for  at  usual 
rates,  allowable  as  amortization  of  emergency 
facilities  under  Section  124  of  the  Internal 
f^venue  Cede.  There  have  been  included  in 
the  income  statement  for  1944  as  special 
charges  those  portions  of  the  refunding  costs 


($2,091,177)  and  of  the  loss  on  sale  of  prop¬ 
erty  ($2,056,873)  which  are  equivalent  to  the 
reductions  in  taxes  resulting  from  these  par¬ 
ticular  transactions,  the  remainder  of  such 
costs  and  loss  being  charged  against  earned 
surplus.  No  provision  has  been  made  in  the 
company’s  accounts  or  Income  statement  for 
the  additional  amortization  allowable  in  re¬ 
spect  of  emergency  facilities,  since  it  is  ex¬ 
pected  that  the  related  facilities  will  be  em¬ 
ployed  throughout  their  normal  life  and  will 
not  replace  existing  facilities. 

Virginia  Public  Service  Company  and  sub¬ 
sidiaries.  The  statements  of  income  for  the 
year  1942  include  provision  for  Federal  nor¬ 
mal  income  and  excess  profits  taxes  com¬ 
puted  on  the  basis  of  taxable  net  income 
after  deducting  unamortized  debt  dis¬ 
count,  call  premium  and  expense  on  long¬ 
term  debt  called  for  redemption  in  1942.  The 
reduction  resulting  from  the  availability  of 
these  nonrecurring  reductions  in  computing 
the  amount  of  1942  taxes  payable  amounts  to 
$1,571,158  and  an  equal  amount  has  been 
deducted  in  the  accompanying  statements  of 
income  for  1942  as  a  special  charge  of  debt 
discount,  call  premium  and  expense.  The 
balance  of  unamortized  debt  discount,  call 
premium  and  expense  on  long-term  debt 
called  for  redemption  in  1942  was  charged 
against  earned  surplus. 

Federal  excess  profits  taxes  payable  for  the 
period  from  January  1  through  May  25,  1944- 
were  reduced  $72,453  by  reason  of  a  deduction 
for  lax  purposes  of  amounts,  in  excess  of 
depreciation  provided  for  at  usual  rates,  al¬ 
lowable  as  amortization  of  emergency  facili¬ 
ties  under  Section  124  of  the  Internal  Rev¬ 
enue  Code.  No  provision  has  been  made  in 
the  companies’  accounts  or  income  statement 
for  such  additional  amortization,  since  it  is 
expected  that  the  related  facilities  w'ill  be 
employed  throughout  their  normal  life  and 
will  not  replace  existing  facilities. 

[Accounting  Series  Release  No.  53,  No¬ 
vember  16.  19451 

§  211.54  Statement  upon  adoption  of 
amendment  of  Rule  5-03  of  Regulation 
S-X  (17  CFR,  210.5-03).  The  Securities 
and  Exchange  Commission  today  an¬ 
nounced  the  adoption  of- an  amendment 
to  Regulation  S-X  (17  CFR.  part  210) 
designed  to  provide  for  special  disclosure 
of  war  costs,  losses,  and  expenses  cur¬ 
rently  being  recognized.  The  amend¬ 
ment  adds  a  new  subparagraph  (d)  to 
Caption  16  of  Rule  5-03  of  the  Commis¬ 
sion’s  Regulation  S-X  (17  CFR.  210.5-03' 
which  governs  the  form  and  content  of 
most  financial  statements  required  to  be 
filed  under  the  Securities  Act  of  1933  or 
the  Securities  Exchange  Act  of  1934. 

Where  war  items  are  excluded  from 
the  income  account  and  carried  directly 
to  surplus  or  reserve  accounts,  the  new 
rule  calls  for  the  net  aggregate  amount 
so  excluded  to  be  set  forth  following  the 
net  income  for  the  period.  The  nature, 
amount  and  treatment  of  excluded  items 
is  to  be  shown  in  an  appropriate  man¬ 
ner.  If  the  excluded  items  were  deduct¬ 
ible  for  tax  purposes,  a  brief  explana¬ 
tion  of  their  tax  effect  should  be  in¬ 
cluded.  In  addition  the  new  sub-para¬ 
graph  (d)  requires  appropriate  disclo¬ 
sure  of  any  substantial  amounts  of  war 
items  included  in  the  income  statement. 
If  exact  amounts  cannot  be  given,  the 
rule  permits  a  company  to  explain  the 
circumstances  with  an  estimate  of  the 
amounts  involved.  Finally,  a  statement 
is  required  of  the  principle  followed  in 
classifying  particular  items  as  attributa¬ 
ble  to  conditions  arising  out  of  the  war 
or  its  termination. 


The  proposed  amendments  were 
drafted  as  a  result  of  a  staff  survey  of  the 
practices  being  followed  in  the  creation 
and  utilization  of  so-called  war  reserves 
and  of  the  character  of  items  which  were 
considered  by  various  companies  to  be 
attributable  to  conditions  arising  out  of 
the  war  or  its  termination.  It  appeared 
from  the  studies  made  that  during  the 
last  five  years  or  more  many  business 
corporations  had  set  aside  substantial 
amounts  as  reserves  against  anticipated, 
though  usually  indeterminate,  costs  and 
losses  broadly  characterized  as  attrib¬ 
utable  to  operations  during  the  war  pe¬ 
riod.  In  most  instances  such  reserves 
were  set  up  by  means  of  charges  reflected 
in  the  annual  income  statements  either 
before  or  after  the  determination  of  net 
income.  In  other  instances  reserves  of 
an  apparently  similar  character  haif  been 
set  up  by  charges  against  earned  surplus. 
Finally,  it  appeared  from  collateral  dis¬ 
closures  made  in  financial  statements 
that  some  companies,  although  recogniz¬ 
ing  the  possibiiity  of  such  costs  and 
losses,  had  set  up  no  reserves  but  had  in¬ 
stead  regarded  earned  surplus  as  avail¬ 
able  to  absorb  any  such  charges. 

In  cases  arising  in  recent  months  there 
has  also  been  evidence  of  a  correlative 
diversity  in  the  accounting  treatment 
proposed  for  war  costs  and  losses  conse¬ 
quent  to  the  termination  of  war  opera¬ 
tions  and  conversion  to  peacetime  busi¬ 
ness.  In  some  instances  it  appeared  that 
companies  proposed  to  charge  any  such 
items  directly  to  reserves.  In  soiree  of 
these  cases,  moreover,  the  items  involved 
w’ore  only  in  a  general  sense  within  the 
categories  of  items  for  which  the  reserves 
had  been  described  as  having  been  set 
up.  In  other  cases,  companies  proposed 
to  charge  war  items  directly  to  earned 
surplus  or  to  income,  without  regard  to 
whether  war  reserves  had  been  provided. 
It  also  appeared  that  little  uniformity 
of  opinion  existed  as  to  what  con.stituted 
a  war  cost  as  opposed  to  items  fairly  at¬ 
tributable  to  postwar  operations. 

The  problems  of  the  treatment  to  be 
accorded  war  items  may,  of  course,  be 
expected  to  be  of  relatively  short  dura¬ 
tion.  Many  companies  have  already  in¬ 
dicated  that  they  do  not  anticipate  any 
further,  unforeseen  war  items  of  a  sub¬ 
stantial  amount.  In  general,  moreover, 
it  appears  that  by  the  close  of  the  cur¬ 
rent  year  nearly  all  companies  will  be  in 
a  position  to  estimate  with  reasonable 
accuracy  their  further  need  for  war  re¬ 
serves.  As  soon  as  this  condition  exist.', 
it  may  be  expected  that  companies  will 
dispose  finally  of  any  remaining  and  un¬ 
needed  balances  of  war  reserves. 

Under  these  circumstances  it  was  de¬ 
termined  not  to  adopt  rules  prescribing 
the  particular  treatment  to  be  followed 
with  respect  to  war  items,  but  to  require 
instead  the  special  disclo..ures  called  for 
by  the  nev;  rule. 

Drafts  of  the  amendment  were  sent 
for  comment  to  a  large  and  representa¬ 
tive  group  of  registrants,  as  well  as  to 
professional  and  technical  associations, 
financial  services,  attorne3^s,  accountants 
and  other  interested  persons.  A  sub¬ 
stantial  majority  of  those  from  whom 
comments  were  received  approved  the 
new  rule  in  principle  although  suggest- 
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ing  a  variety  of  technical  changes.  Ef¬ 
fect  has  been  given  in  the  final  draft  to 
many  of  the  technical  suggestions  re¬ 
ceived. 

The  text  of  the  Commission’s  action 
follows: 

The  Securities  and  Exchange  Commission, 
acting  pursuant  to  authority  conferred  upon 
it  by  the  Securities  Act  of  1933,  particularly 
Sections  7  and  19  (a)  thereof,  and  the  Se¬ 
curities  Exchange  Act  of  1934,  particularly 
Sections  12,  13,  15  (d),  and  23  (a)  thereof, 
and  deeming  such  action  necessary  and  ap¬ 
propriate  in  the  public  interest  and  for  the 
protection  of  Investors  and  necessary  for 
the  execution  of  the  functions  vested  In  It 
by  said  Acts,  hereby  amends  Caption  16  of 
Rule  5-03  of  Regulation  S-X  to  add  the 
.following  new  sub-paragraph  (d) : 

(d)  Disclosure  of  War  costs,  losses,  ex¬ 
penses  and  income — (1 )  Items  excluded  from 
the  profit  and  loss  or  income  statement.  If 
any  substantial  amounts  of  costs,  losses,  ex¬ 
penses  or  Income  attributable  to  conditions 
arising  out  of  the  war  or  its  termination 
have  been  excluded  from  the  profit  and  loss 
or  Income  statement  and  charged  or  credited 
directly  to  surplus  or  reserve  accounts  on 
the  ground  that  such  items  are  not  consid¬ 
ered  applicable  to  operations  dvu-lng  the  pe¬ 
riod  of  report,  show  the  net  aggregate  amount 
of  all  such  excluded  Items  under  an  appro¬ 
priate  separate  caption  set  forth  following 
caption  16  but  ndlther  added  to,  nor  deducted 
from,  caption  16.  The  following  information 
as  to  such  excluded  Items  shall  be  given, 
preferably  In  tabular  form,  either  under  this 
caption  or  by  means  of  a  footnote  or  sched¬ 
ule  referred  to  under  this  caption: 

(1)  The  nature  and  amount  of  each  major 
category  of  the  excluded  Items. 

(ly  The  account  or  accounts  to  which  such 
Items  were  charged  or  credited  and  the 
amounts  Involved. 

(2)  Items  Included  within  the  profit  and 
loss  or  income  statement.  If  the  profit  and 
loss  or  Income  statement  for  the  period  of 
report  includes  substantial  amounts  of  costs, 
losses,  expenses  or  Income  (including  trans¬ 
fers  from  war  reserves)  which  In  the  reg¬ 
istrant’s  opinion  are  attributable  to  condi¬ 
tions  arising  out  of  the  war  or  its  termina¬ 
tion  but  are  not  applicable  to  production 
and  sale  of  goods  or  services  during  the  pe¬ 
riod  of  report,  the  amounts  so  Included  shall, 
if  practicable,  be  segregated  under  appropri¬ 
ate  captions.  If  segregation  Is  not  practic¬ 
able,  a  brief  statement  of  the  circumstances 
shall  be  made  as  a  part  of  the  statement  re¬ 
quired  by  paragraph  (3),  together  with  an 
estimate  of  the  amounts  involved. 

(3)  Statement  of  policy.  A  concise  state¬ 
ment  shall  be  made  In  a  footnote  of  the 
principle  followed  In  determining  that  items 
of  costs,  losses,  expenses  or  income  were  at¬ 
tributable  to  conditions  arising  out  of  the 
war  or  Its  termination  and  were  not  appli¬ 
cable  to  the  production  and  sale  of  goods 
and  services  during  the  period  of  report. 

r  Accounting  Series  Release  No.  54,  March 
30,  1946] 

§  211.55  Proposed  revision  of  Article  6 
•  of  Regulation  S-X  (17  CFR,  Part  210). 
The  Securities  and  Exchange  Commis¬ 
sion  announced  today  that  a  public  con¬ 
ference  will  be  held  on  July  9,  1946  to 
consider  a  proposal  made  by  its  staff  for 
the  revision  of  Article  6  of  Regulation 
S-X  (17  CFR,  part  210)  which  governs 
the  form  and  content  of  financial  state¬ 
ments  of  management  investment  com¬ 
panies  other  than  those  which  are  issuers 
of  periodic  payment  plan  certificates. 

During  the  past  several  years  the  staff 
of  the  Commission  has  reviewed  criti¬ 
cally  the  financial  statements  and 
schedules  being  filed  by  management 


Investment  companies  under  the  Invest¬ 
ment  Company  Act  of  1940,  the  Securi¬ 
ties  act  of  1933  and  the  Securities  Ex¬ 
change  Act  of  1934.  During  the  same  pe¬ 
riod,  the  staff  has  from  time  to  time  dis¬ 
cussed  the  issues  involved  in  investment 
company  accounting  with  representatives 
of  various  investment  companies  and 
their  accountants,  and  with  committees 
representing  the  National  Association  of 
Investment  Companies  and  the  Ameri¬ 
can  Institute  of  Accountants. 

On  May  31,  1944  the  Commission  au¬ 
thorized  the  staff  to  circulate  for  com¬ 
ment  and  criticism  a  proposed  revision 
of  Article  6  of  Regulation  S-X  which 
governs  the  form  and  content  of  finan¬ 
cial  statements  filed  by  management 
investment  companies  under  the  three 
Acts  mentioned.  The  proposed  draft  was 
sent  to  all  management  investment 
companies,  to  several  professional  ac¬ 
counting  societies,  to  the  National  Asso¬ 
ciation  of  Investment  Companies,  and 
to  a  considerable  number  of  public  ac¬ 
countants  and  other  interested  persons. 
Thereafter,  extended  discussions  were 
held  between  the  staff  and  committees 
representing  the  National  Association  of 
Investment  Companies  and  the  American 
Institute  of  Accountants. 

The  restatement  of  Article  6  now  pro¬ 
posed  represents  a  material  departure  in 
many  respects  from  the  existing  require¬ 
ments  of  Article  6  and,  if  adopted, 
would  call  for  important  modifications  in 
the  financial  reporting  practices  of 
many  management  investment  com¬ 
panies.  As  now  revised,  the  staff  pro¬ 
posal  gives  effect  to  many  of  the 
suggestions  and  criticisms  received. 
However,  there  are  a  number  of  respects 
in  which  the  proposed  rules  are  not  in 
accord  with  the  recommendations  of 
those  from  whom  comments  w’ere  ob¬ 
tained,  particularly  the  National  Asso¬ 
ciation  of  Investment  Companies. 

In  view  of  the  importance  and  signifi¬ 
cance  of  the  changes  proposed  by  the 
staff,  the  Commission  has  determined  to 
hold  a  public  conference  for  the  pur¬ 
pose  of  ascertaining  the  views  of  all  in¬ 
terested  persons  with  respect  to  the  staff 
proposal.  For  the  convenience  of  those 
interested,  the  staff  has  prepared  a  re¬ 
port  on  the  revision  of  Article  6  which 
describes  in  detail  the  changes  proposed 
to  be  made  and  the  more  important 
considerations  which  it  believes  require 
these  changes. 

Copies  of  the  proposed  revision  of  Ar¬ 
ticle  6  and  of  the  staff  report  are  avail¬ 
able  upon  request.  However,  copies  of 
the  materials  have  already  been  mailed 
to  all  management  investment  com¬ 
panies,  and  to  those  persons  to  whom  the 
draft  dated  May  31,  1944  was  sent  for 
comment. 

The  conference  will  open  at  10:30  a.  m. 
on  July  9,  1946  at  the  Commission’s  oflS- 
ces  in  Philadelphia,  18th  and  Locust 
Streets.  Written  comments  as  to  the 
staff  proposal  and  report  should  be  filed 
by  July  1.  Persons  desiring  to  attend 
the  conference  or  to  be  heard  at  that  time 
should  notify  the  Commission  not  later 
than  June  25,  indicating  the  amount  of 
time  desired  to  present  their  views  at 
the  conference. 

All  communications  regarding  the  con¬ 
ference,  including  requests  for  copies  of 


the  staff  report,  written  comments  as  to 
the  proposals,  and  notifications  by  those 
wishing  to  appear  or  be  heard,  should 
be  addressed  to  William  W.  Werntz, 
Chief  Accountant.  [Accounting  Series 
Release  No.  55,  May  22,  1946.1 


Part  231 — iNTERPRETA'nvE  Release  Relat¬ 
ing  TO  THE  Securities  Act  of  1933  and 
General  Rules  and  Regulations  ' 
Thereunder 

Sec. 

231.45  Partial  text  of  letter  of  Chief  of 
Securities  Division  of  Federal 
Trade  Commission  relating  to 
(e)  (2). 

231.70  Letter  of  Federal  Trade  Commis¬ 
sion  relating  to  offers  of  sale 
prior  to  the  effective  date  of 
registration  statement. 

231.86  Opinion  of  Federal  Trade  Commis¬ 
sion  relating  to  registration  of 
stock  issued  by  certain  mortgage 
loan  companies. 

231.97  Letter  of  Federal  Trade  Commis¬ 
sion  relating  to  application  of 
sections  2  (1),  and  2  (3)  and 
2  (4). 

231.131  Extract  from  letter  of  Federal  Trade 
Commission  discussing  availabil¬ 
ity  of  a  broker’s  exemption  to  the 
customer  of  the  broker. 

231.185  Statement  by  Federal  Trade  Com¬ 
mission  discussing  application  of 
the  Securities  Act  of  1933  to  Oil 
and  Gas  Royalty  Interests. 

231.201  Statement  by  Federal  Trade 
Commission  relating  to  availabil¬ 
ity  of  an  exemption  from  regis¬ 
tration  where  a  secondary  dis¬ 
tribution  Involves  sales  outside 
the  state  of  incorporation. 

231.285  Letter  of  General  Counsel  discuss¬ 
ing  factors  to  be  considered  in 
determining  the  availability  of 
the  exemption  from  registration 
provided  by  the  second  clause  of 
section  4(1). 

231.312  Letter  of  General  Counsel  discuss¬ 
ing  the  availability  of  an  exemp¬ 
tion  from  registration  for  secu¬ 
rities  Issued  In  exchange  for 
other  securities  where  terms  of 
the  Issuance  and  exchange  are 
subject  to  approval  by  a  state 
public  utility  commission. 

231.401  Letter  of  General  Counsel  discuss¬ 
ing  availability  of  an  exemption 
from  registration  of  Collateral 
Trust  Notes. 

231. 4G4  Letter  of  General  Counsel  discuss¬ 

ing  distribution  by  statistical 
services  of  bulletins  of  and  cir¬ 
culars  describing  securities  for 
which  registration  statements 
have  been  filed. 


1  The  Interpretative  opinions  included 
herein  are  opinions  Issued  In  the  past  for 
the  guidance  of  the  public  by  members  of 
the  Commission’s  staff  (or  in  a  few  instances 
by  the  Commission)  and  heretofore  made 
public  pursuant  to  Commission  authoriza¬ 
tion.  The  opinions  are  to  be  read  as  of  the 
date  of  original  publication  and  In  the  con¬ 
text  of  the  rules,  statutes  and  circumstances 
then  existing.  However,  opinions  or  portions 
of  opinions  which  are  clearly  obsolete  have 
been  omitted.  While  it  is  not  clear  that 
publication  of  Interpretative  opinions  of  this 
kind  In  the  Federal  Register  is  required,  it  is 
believed  that  such  publication  may  be  help¬ 
ful  to  the  public  and  that  it  falls  within  the 
spirit  of  the  Administrative  Procedure  Act. 

Where  rules  referring  to  an  opinion  have 
been  renumbered  since  the  issuance  of  the 
opinion,  the  new  designations  are  Indicated 
In  brackets. 
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Sec. 

231.493  The  context  of  certain  Instructions 
to  the  us^  of  Form  E-1  relating 
to  registration  statements. 

231.538  Letter  of  General  Counsel  discuss¬ 
ing  the  availability  of  an  exemp¬ 
tion  from  registration  for  issu¬ 
ance  of  securities  under  deposit 
agreements  where  solicitations 
under  the  agreement  were  begun 
prior  to  the  effective  date  of  the 
registration  requirements  of  the 
Securities  Act. 

231.603  Letter  of  General  Counsel  discuss¬ 
ing  the  availability  of  exemption 
from  registration  of  the  second 
clause  of  section  4"  ( 1 ) . 

231.646  Letter  of  General  Counsel  discuss¬ 
ing  application  of  section  3  (a) 
(9). 

231.802  Letter  by  General  Counsel  discuss¬ 
ing  circulation  by  underwriters 
and  dealers  of  summaries  of  in¬ 
formation  contained  in  registra¬ 
tion  statements  prior  to  the  ef¬ 
fective  date  of  such  statements. 

231.828  Letter  of  General  Counsel  discuss¬ 
ing  the  application  of  section  5 
(b)  (2). 

231.874  Opinion  of  the  Director  of  the  Di¬ 
vision  of  Forms  and  Regulations 
relating  to  Rule  821  (a)  (17  CFR, 
230.821a). 

231.929  Letter  of  General  Counsel  discuss¬ 
ing  whether  a  sale  of  a  security  is 
Involved  in  the  payment  of  a 
dividend. 

231.1256  Letter  of  General  Counsel  discuss¬ 
ing  solicitation  by  financial  and 
security  houses  of  brokerage  or¬ 
ders  for  the  purchase  of  securities 
prior  to  the  effective  date  of  a 
registration  statement  for  such 
securities. 

231.1376  Opinion  of  the  Director  of  the  Di¬ 
vision  of  Forms  and  Regulations 
discussing  the  definition  of  “par¬ 
ent”  as  used  in  various  forms 
under  Securities  Act  of  1933  and 
Securities  Exchange  Act  of  1934. 

231.1459  Letter  of  General  Counsel  discuss¬ 
ing  nature  of  exemption  from 
registration  provided  by  section 
3  (a)  (11). 

231.1503  Opinion  of  the  Director  of  the  Di¬ 
vision  of  Forms  and  Regulations 
relating  to  Rule  821  (a)  (17  CFR, 
230.821a). 

231.1580  Letter  of  the  Director  of  the  Divi¬ 
sion  of  Forms  and  Regulations 
relating  to  Rule  821  (a)  (17  CFR, 
230.821a). 

231.1862  Opinion  of  General  Counsel  relat¬ 
ing  to  Rul'e  142  (17  CFR,  230.142). 

231.1934  Letter  of  General  Counsel  concern¬ 
ing  services  of  former  employees 
of  the  Commission  in  connection 
with  matters  with  which  such 
employees  became  familiar  dur¬ 
ing  their  course  of  employment 
with  the  Commission. 

231.2029  Letter  of  General  Counsel  relating 
to  sections  3  (a)  (9)  and  4  (1). 

231.2340  Statement  of  Commission  policy 
with  respect  to  the  acceleration 
of  the  effective  date  of  registra¬ 
tion  statements. 

231.2623  Opinion  of  the  General  Counsel 
concerning  the  application  of 
the  third  clause  of  section  4  (1) 
in  various  situations. 

231.2899  E'Xtract  from  letter  of  the  Director 
of  the  Corporation  Finance  Divi¬ 
sion  relating  to  sections  20  and 
34  (b). 

231.2955  Opinion  of  the  Director  of  the 
Trading  and  Exchange  Division 
relating  to  the  violation  of  the 
anti-fraud  provisions  of  the  Se¬ 
curities  Act  by  manipulation  of 
prices  of  securities  not  registered 
on  a  national  securities  exchange. 

No.  189 - 6 


Sec. 

231.2966  Opinion  of  the  Director  of  the 
Trading  and  Exchange  Division 
relating  to  the  violation  of  the 
anti-fraud  provisions  of  the  Se¬ 
curities  Act  in  cases  of  a  “simdl- 
cate  account”  while  members  of 
the  syndicate  or  selling  group  are 
.  engaged  in  the  retail  distribution 
of  such  seciuity. 

231.2997  Statement  of  the  Commission  re¬ 
lating  to  the  anti-fraud  provi¬ 
sions  of  section  17  (a)  of  the 
Securities  Act  of  1933  and  sec¬ 
tions  10  (b)  and  15  (C)  (1)  of  the 
Securities  Exchange  Act  of  1934. 
231.3000  Opinion  of  the  Chief  Counsel  to 
the  Corporation  Finance  Division 
relating  to  section  3  (a)  (10). 
231.3011  Opinion  of  the  Chief  Counsel  to  the 
Corporation  Finance  Division  re¬ 
lating  to  section  3  (a)  (10). 
231.3038  Statement  by  the  Commission  re¬ 
lating  to  section  3  (a)  (10). 
231.3043  Opinion  of  the  Director  of  the 
Trading  and  Exchange  Division 
relating  to  section  206  of  the 
Investment  Advisers  Act  of  1940 
and  section  17  (a)  of  the  Securi¬ 
ties  Act  of  1933,  sections  10  (b) 
and  15  (c)  (1)  of  the  Securities 
Exchange  Act  of  1934. 

231.3055  Statement  of  Commission  policy  as 
to  acceleration  of  the  effective 
date  of  registration  statement 
where  a  selling  stockholder  does 
not  bear  his  equitable  proportion 
of  the  expense  of  registration. 

231. 3081  Statement  of  Commission  policy  as 
to  the  acceleration  of  the  effec¬ 
tive  date  of  a  registration  state¬ 
ment  in  cases  where  an  inade¬ 
quate  “red  herring”  prospectus 
has  been  issued. 

231.3115  Statement  by  Commission  with  re¬ 
spect  to  representation  that  the 
Commission  has  approved  the 
price  of  security  offered  to  the 
public  under  a  registration  state¬ 
ment. 

231.3899  Letter  to  the  Director  of  the  Cor¬ 
poration  Finance  Division  relat¬ 
ing  to  sections  14  and  18. 

§  231.45  Partial  text  of  letter  of  Chief 
of  Securities  Division  of  Federal  Trade 
Commission  relating  to  section  11  (e)  (2). 

1  beg  to  acknowledge  receipt  of  your  letter 
of  August  31st,  enclosing  a  copy  of  an  opinion 
rendered  by _ _  making  certain  obser¬ 

vations  with  reference  to  liabilities  imposed 
by  the  Securities  Act  of  1933. 

Allow  me  to  make  the  following  obser¬ 
vations  upon  their  conclusions  with  ref¬ 
erence  to  each  of  the  numbered  questions: 

1.  The  contention  is  advanced  that  11  (e) 
of  the  Securities  Act  may  permit  a  person 
who  sues  under  paragraph  (2)  thereof  to 
recover  damages  in  cases  where  he  may  have 
sold  his  stock  at  a  price  in  excess  of  the 
offering  price.  This  contention  neglects  the 
relationship  of  paragraph  (2)  of  this  section 
to  paragraph  (1).  Paragraph  (2)  gives  an 
alternative  remedy  for  damages  only  where 
the  person  suing  no  longer  owns  the  security. 
Where  he  owns  the  security,  he  can  recover 
back  the  consideration  paid  for  it,  but  under 
section  11  (g)  this  cannot  exceed  the  price 
at  which  it  was  offered  to  the  public.  But 
an  alternative  remedy  is  provided,  in  order 
not  to  compel  the  holder  of  a  security  in 
order  to  have  a  remedy  to  hold  that  security 
until  he  is  enabled  to  bring  suit. 

Instead  he  .may  seek  to  cut  his  losses,  so 
far  as  he  is  able,  by  disposing  of  the  security. 
This  obviously  should  not  deprive  him  of  a 
right  which  he  would  possess  If  he  continued 
to  hold  the  security.  Viewed  in  this  light 
the  alternative  right  given  by  paragraph  (2) 
is  really  derivative  from  (1),  and  conse¬ 
quently  the  damages  recoverable  under  that 


paragraph  must  be  computed  on  the  basis 
of  cost  to  the  plaintiff  not  exceeding  the 
price  at  which  the  security  was  offered  to 
the  public.  In  other  words,  if  the  plaintiff 
had  disposed  of  the  security  at  a  price  in 
excess  of  the  offering  price,  no  damages 
would  be  recoverable. 

The  other  view  neglects  both  the  relation¬ 
ship  of  the  one  paragraph  to  the  other  and 
the  practicalities  cf  the  situation. 

2.  The  question  as  to  whether  it  is  at  all 
possible  for  an  underwriter’s  liability  to 
exceed  the  total  amount  raised  from  the 
public  plus  Interest  thereon,  must  be  ap¬ 
proached  with  one  caveat.  Our  legal  system, 
adequate  or  Inadequate  as  it  may  be,  on  oc¬ 
casions  does  bring  about  the  conviction  and 
execution  of  the  innocent  despite  the  safe¬ 
guards  with  which  we  surround  the  accused. 
Your  question  must  then  be  reduced  to  the 
more  reasonable  one  as  to  whether  such  a 
legal  happening  is  at  all  likely. 

Such  an  occasion  could  happen  only  as  the 
result  of  a  series  of  suits  occurring  under 
paragraph  (2)  of  section  11  (e)  upon  the 
same  security  by  different  plaintiffs,  because, 
as  I  Indicated  above,  the  individual  recoveiy 
granted  to  any  one  plaintiff  could  not  exceed 
the  price  at  which  the  security  was  originally 
offered  to  the  public  by  the  underwriter. 
Examination  of  the  basis  for  liability  under 
section  11 — a  matter  which  finds  no  con¬ 
sideration  in  the  opinion  submitted — shows 
that  liability  is  rested  upon  damage  conse¬ 
quent  to  material  misstatements  or  mislead¬ 
ing  or  inadequate  statements  of  a  material 
character  in  the  registration  statement. 
“Material"  in  this  connection,  as  Is  abun¬ 
dantly  Illustrated  by  the  cases  under  the  Eng¬ 
lish  Companies  Act,  has  a  relationship  to  the 
purported  value  of  the  security  as  reflected 
in  the  offering  price.  Of  course,  everything 
that  is  required  to  be  stated  in  the  registra¬ 
tion  statement  is  prima  facie  material,  but  it 
takes  little  Ingenuity  to  find  matters  re¬ 
quired  to  be  stated  in  that  statement  which, 
even  though  misstated,  could  not  be  deemed 
as  material  misstatements.  Pursuing  this 
thought  further,  one  sees  immediately  that 
trading  losses  as  distinguished  from  losses 
due  to  material,  misleading  or  Inadequate 
statements  as  of  the  time  of  offering  the  se¬ 
curity,  afford  no  ground  for  action.  Totalling 
the  former  tirpe  of  losses  in  the  hands  of 
successive  holders  of  the  same  secvirity  may 
very  well  bring  a  sum  in  excess  of  the  offering 
price  of  the  security.  But  totalling  the  lat¬ 
ter  type  of  losses  as  a  maximum  can  theoreti¬ 
cally  never  exceed  the  price  at  which  the 
security  was  offered  to  the  public.  Thus 
traders  whose  successive  transactions  have 
liquidated  prior  to  the  market’s  discovery  of 
any  fault  in  the  registration  statement  would 
have  no  claim  for  market  losses.  Theoreti¬ 
cally  there  may,  indeed,  be  successive  actions 
for  “faulty  registration  losses”,  but  practi¬ 
cally  one  doubts  whether  the  first  such  action 
will  not  in  almost  every  case  absorb  the  entire 
amount  of  such  loss.  Thus  both  theoretically 
and  practically  there  is  no  probability  of  an 
underwriter’s  liability  exceeding  the  aggre¬ 
gate  amount  at  which  the  securities  were 
offered  to  the  public. 

3.  The  third  contention  advanced  is  that 
there  is  no  standard  set  by  the  act  as  to 
what  facts  must  be  disclosed  by  an  issuer, 
for  it  is  stated  that  the  failure  to  disclose 
any  material  fact  may  involve  the  persons 
designated  in  section  11  in  liability. 

Frankly  it  is  difficult  to  see  Just  how  such  a 
conclusion  can  even  be  seriously  advanced 
In  view  of  the  explicit  statements  in  section 
11  especially  when  contrasted  with  the  differ¬ 
ence  in  language  tised  in  section  12.  Section 
11  places  liability  for  omission  where  a  person 
has  “omitted  to  state  a  material  fact  required 
to  be  stated  therein  (1.  e.  in  the  registration 
statement)  or  necessary  to  make  the  state¬ 
ments  therein  not  misleading.”  Section  12 
makes  no  such  qualification  inasmuch  as  it 
is  not  necessarily  tied  to  the  registration 
statement  in  the  manner  that  section  11  is. 
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This  concllision  is  obvious  on  the  fare  of  the 
language  but  it  gets  even  further  emphasis, 
from  a  sentence  in  that  important  interpreta¬ 
tive  document,  the  Statement  of  the  Man¬ 
agers  on  the  Part  of  the  House.  I  quote 
from  page  26  of  that  document: 

•’The  House  bill  made  the  liability  depend 
upon  the  making  of  untrue  statements  or 
omissions  to  state  material  facts.  This 
phrase'  has  been  clarified  in  the  substitute 
(i.  c.  the  bill  as  enacted)  to  make  the  omis¬ 
sion  relate  to  the  statements  made  in  order 
that  these  statements  shall  not  be  mislead¬ 
ing,  rather  than  making  mere  omission  (un¬ 
less  the  act  expressly  requires  such  a  fact 
to  be  stated)  a  ground  for  liability  where  no 
circumstances  exist  to  make  the  omission  in 
Itself  misleading." 

In  other  words  an  omission  of  a  material 
fact  in  order  to  create  liability  under  Section 
11  must  be  one  of  two  types.  It  must  either 
be  an  omission  of  a  fact  required  to  be  stated 
in  the  registration  statement  or  it  must  be 
an  omission  of  a  fact  which  renders  the  state¬ 
ments  made  in  the  registration  statement 
misleading,  and,  in  both  of  these  Instances 
the  omission  must  be  of  material  facts.  To 
say  in  the  light  of  this  that  the  “practical 
effect”  of  the  Act  is  substantially  to  make 
an  underwriter  a  “guarantor  against  failure 
to  disclose  every  material  fact”,  neglects  the 
express  qualifications  in  Section  11  (a)  Itself, 
to  say  nothing  of  the  provisions  of  that  sec¬ 
tion  which  absolve  a  person  of  liability,  if 
such  person  be  not  the  Issuer,  if  in  any  case 
he  can  prove  that  he  exercised  reasonable 
diligence  such  as  that  common  to  persons 
occupying  fiduciary  relationships. 

(Securities  Act  Rolea.se  No.  45,  Septem¬ 
ber  22,  1933 J 

§  231.70  Text  of  letter  of  Federal 
Trade  Comviisfiion  relating  to  offers  of 
sale  prior  to  the  effective  date  of  the 
registration  statement. 

Your  letter  raises  the  general  question  as 
to  whether  an  underwriter  concerned  in  the 
distribution  of  securities  registerable  under 
the  provisions  of  the  Securities  Act  of  1933, 
may,  subsequent  to  the  filing  of  a  registration 
statement  but  prior  to  its  effective  date,  cir¬ 
culate  literature  among  dealers  giving  them 
information  of  the  character  of  the  proposed 
offering. 

The  theory  of  the  waiting  period  of  twenty 
days — the  time  between  the  filing  and  the 
effective  date  of  a  registration  statement — 
is  fully  outlined  in  the  House  Report  on  H.  R. 
5480  (the  House  draft  of  the  Securities  Act), 
and  in  the  Statement  of  the  Managers  on 
the  Part  of  the  House  in  connection  with 
the  Conference  Report  on  the  Securities  Act. 

This  period,  says  the  House  Report,  con¬ 
templates  a  change  from  methods  of  dis¬ 
tribution  lately  in  vogue  which  attempted 
complete  sale  of  an  issue  sometimes  within 
one  or  at  most  a  few  days.  Such  methods 
practically  compelled  distributors,  dealers 
and  even  salesmen  as  the  price  of  participa¬ 
tion  in  future  issues  of  the  underwriting 
house  involved,  to  make  commitments 
blindly. 

During  the  waiting  period,  as  well  as  prior 
thereto.  Section  5  of  the  Securities  Act  makes 
it  unlawful  for  the  issuers,  underwriters  and 
dealers  (to  whose  transactions  the  Act  is 
generally  applicable)  to  make  an  offer  to  buy 
or  to  sell  a  security — always  remembering 
that  “sell”  carries  within  it  the  conception 
expressed  in  section  2  (3)  of  an  offer  to 
.sell  or  a  solicitation  to  buy.  The  same  sec¬ 
tion  also  makes  it  unlawful  to  transmit  any 
prospectus  (the  central  feature  of  which 
under  section  2  (10)  Is  the  fact  that  it  offers 
a  security  for  sale)  relating  to  a  security 
during  this  period  prior  to  the  effective  date 
of  a  registration  statement.  The  purposes 
of  these  sections  as  related  to  this  particular 
problem  are  obvious.  Dealers  are  not  to  be 
solicited  to  buy  the  security  until  a  registra¬ 


tion  statement  is  in  effect:  nor  are  they  to 
offer  to  buy  such  security — an  injunction 
made  necessary  by  the  fact  that  otherwise 
priority  of  application  during  the  waiting 
period  might  be  made  the  basis  for  priority 
of  allotment. 

The  Act,  however,  as  you  state  has  the 
purpose  of  hoping  that  public  and  profes¬ 
sional  scrutiny  of  the  proposed  issue  will 
take  place  during  this  waiting  period,  so 
that,  as  distinguished  from  former  days, 
neither  the  public  nor  the  dealers  will  be 
taken  unaware.  Obviously  this  purpose  can¬ 
not  be  accomplished  merely  by  the  filing  of 
a  registration  statement  'with  the  Federal 
Trade  Commission,  even  though  a  copy  of 
such  statement  is  open  to  public  inspec¬ 
tion,  for  only  a  limited  number  of  the  public 
could  possibly  have  the  opportunity  to  in¬ 
spect  this  statement.  To  that  end.  the  Act 
expressly  provides  that  copies  of  this  state¬ 
ment  at  a  reasonable  price  shall  be  furnished 
by  the  Commission  on  request  to  those  who 
w'ish  them.  But  portions  of  the  regletration 
may  also  be  furnished  on  similar  terms. 
Surely,  it  would  be  odd,  if  what  the  Com¬ 
mission  is  under  a  duty  to  do,  the  issuer 
himself  would  be  prevented  from  doing.  In 
other  words,  the  purpose  of  promoting  gen¬ 
eral  knowledge  of  the  facts  required  to  be 
stated  in  the  registration  statement  is  clearly 
set  forth  in  the  Act,  and  nothing  in  the  Act 
restricts  circulation  of  that  knowledge  to  ihe 
Commission  alone. 

On  the  other  hand,  the  Act  is  equally 
definite  that  no  offers  to  sell  shall  be  made 
until  the  expiration  of  the  waiting  period. 
It  tlierefore  contemplates,  beyond  perad- 
venture  of  doubt,  the  circulation  of  knowl¬ 
edge  concerning  the  matters  called  for  in 
the  registration  statment  as  a  preliminary 
to  the  formation  of  an  Intelligent  opinion 
as  to  the  desirability  of  a  particular  security 
prior  to  the  arrival  of  the  time  when  it  per¬ 
mits  that  now  ripened  opinion  to  express 
itself  in  an  offer  to  purchase  the  security. 
It  also  looks  forward  to  this  ripened  opinion 
proving  either  a  barrier  or  a  harbor  for  such 
seductive  arts  as  may  still  be  used  after  the 
expiration  of  the  waiting  period  to  sell  the 
security. 

You  ask  whether  offers  to  sell  can  be  made 
and  accepted  and  offers  to  buy  made  and 
accepted  prior  to  the  effective  date  of  a  regis¬ 
tration  statement  w'lth  the  full  understand¬ 
ing  that  they  are  conditioned  upon  the  oc¬ 
currence  of  the  effective  date.  Such  a  pro¬ 
cedure  would  obviously  fly  in  the  face  of 
the  general  purposes  of  the  Act.  Freedom 
from  decision  is  demanded  during  the  wait¬ 
ing  period,  and  such  offers  induce  the  par¬ 
ties  to  whom  they  are  addressed  to  divest 
themselves  of  a  liberty  of  action  which  the 
Act  insists  that  they  shall  have. 

You  ask  further,  however,  whether  cir¬ 
culars,  describing  a  security  in  the  method 
in  which  a  prospectus  conforming  to  sec¬ 
tion  10  describes  a  security  but  clearly  and 
unmistakably  marked  to  indicate  that  they 
are  informative  only,  negativing  without 
equivocation  either  impliedly  or  expressly 
an  Intent  to  solicit  offers  to  buy  or  to  make 
an  offer  to  sell,  can  be  circulated  with  im¬ 
punity  during  the  waiting  period  by  an 
issuer  or  an  underwriter.  You  assume,  as  I 
assume,  that  both  the  letter  and  the  spirit 
of  these  markings  are  strictly  adhered  to. 
Such  conduct  seems  not  only  allowable  but 
one  that  carries  out  the  general  purposes 
of  the  Act,  Prospe<:tlve  purchasers,  whether 
they  be  dealers  or  the  general  public,  should 
during  this  watting  period  be  educated  up 
to  the  nature  of  an  issue,  which  it  Is  ex¬ 
pected  that  they  will  shortly  be  asked  to 
buy,  always  reminding  them  that  no  de¬ 
termination  to  buy  is  requested  of  them 
imtil  the  expiration  of  the  waiting  period. 

Such  a  procedure  hardly  needs  any  ex¬ 
pression  from  this  Division  to  indicate  that 
it  is  permissible  under  the  Act.  The  House 
Report  expressly  states,  pp.  12-13: 


“The  bill,  apart  from  section  16  (b),  is  not 
concerned  with  communications  which 
merely  describe  a  security.  ItT  is,  therefore, 
possible  for  underwriters  who  wish  to  inform 
a  selling  group  or  dealers  generally  of  the 
nature  of  a  security  that  v/iJl  be  offered  for 
sale  after  the  effective  date  of  the  registra¬ 
tion  statement,  to  circulate  among  them  full 
information  respecting  such  a  security.  This 
could  easily  and  effectively  be  done  by  cir¬ 
culating  the  offering  circular  itself,  if  clearly 
marked  in  such  a  manner  as  to  indicate  th:tt 
no  offers  to  buy  should  be  sent  or  v.culd 
be  accepted  until  the  effective  date  of  the 
registration  statement.” 

1  Securities  Act  Release  No.  70.  November 
6.  1933.1 

§  231.86  Opinion  of  Federal  Trade 
Commission  relating  to  the  regisiraiion 
of  stock  issued  by  certain  inortgage  loan 
companies. 

Shares  of  stock  of  certain  mortgage-loan 
companies  which  are  obtaining  loans  from 
the  Reconstruction  Finance  Corporation  in 
order  to  re-lend  the  proceeds  to  local  in¬ 
dustries  and  mercantile  businesses,  are  ex¬ 
empt  from  registration  under  the  Securitie.s 
Act  according  to  an  opinion  of  the  Federal 
Trade  Commission  made  public  today. 

The  Commission  Indicated  that  in  its  view 
the  securities  would  be  exempt  (1)  where  the 
mortgage-loan  company  was  incorporated  in 
the  state  in  which  it  was  to  operate  and  sold 
its  stock  only  to  residents  of  that  state,  and 
(2)  where  the  mortgage-loan  company  wa.s 
to  operate  in  and  sell  its  stock  outside  the 
state  of  its  incorporation,  if  the  stcck  of  the 
company  were  issued  only  to  borrowers  or  if 
the  stock  i^ued  to  borrowers  carried  voting 
rights  in  the  same  proportion  to  their  invest¬ 
ment  as  that  issued  to  others. 

This  statement  was  m.ade  in  response  to  a 
letter  signed  by  Jesse  H.  Jones,  Chairman  of 
the  Reconstruction  Finance  Corporation,  and 
addressed  to  the  Federal  Trade  Commission, 
requesting  an  expression  of  the  views  of  the 
Commission  as  to  the  application  of  the 
Securities  Act  to  various  situations  arising 
in  all  parts  of  the  country  in  connection  w’ith 
the  operation  of  mortgage-loan  companies. 
According  to  his  letter,  such  companies  are 
being  organized  in  many  localities  to  partici¬ 
pate  in  the  Reconstruction  Finance  Corpora¬ 
tion’s  program  of  extending  credit  facilities 
and  assisting  business  luid  Industry  in  co¬ 
operation  with  the  National  Recovery  Admin¬ 
istration  program. 

The  opinion  of  the  Federal  Trade  Com¬ 
mission  was  set  forth  in  a  letter  dated  De¬ 
cember  11,  1933,  signed  by  Charles  H.  March, 
Chairman.  A  company  which  confines  it.s 
business  to  the  state  of  its  incorporation  and 
offers  its  stock  only  to  residents  of  that  state, 
the  opinion  stated,  “may  make  use  of  the 
mails  or  of  any  other  means  of  communica¬ 
tion  within  the  state  witliout  first  registering 
its  securities  with  the  Federal  Trade  Commis¬ 
sion.”  As  to  the  companies  which  intend  to 
operate  and  se^l  their  stcck  in  states  other 
than  the  state  of  incorporation,  tiie  Commis¬ 
sion  took  the  view  that  “many  mortgage-loan 
companies  may  be  considered  instil  utlon.- 
similar  to  those  specifically  named  in  Sectio?i 
3  (a)  (5)  of  the  Act.”  This  section  exempts 
“any  security  Issued  by  a  building  and  Ica.i 
association,  homestead  association,  s;ivings 
and  loan  association,  or  similar  institution, 
substantially  all  the  business  of  which  is  con¬ 
fined  to  the  making  of  loans  to  members  ’. 
In  the  opinion  of  the  Commission,  an  essen¬ 
tial  similarity  exists  between  a  building  and 
loan  association  as  the  term  is  used  in  the 
Act  and  a  mortgage-loan  company  “where 
the  stock  issued  to  borrowers  carries  voting 
rights  adequate  to  assure  mutuality  between 
the  members  of  a  mortgage-loan  company  ' 
In  expressing  the  opinion  that  the  securities 
would  be  exempt  under  the  circumstanc  s 
named,  Mr.  March  indicated  that  one  of  the 
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reasons  for  the  exemption  contained  In  Sec¬ 
tion  3  (a)  (6)  of  the  Act  was  “a  belief  that 
persons  Joining  in  such  cooperative  projects 
were  less  likely  to  need  the  protection  from 
each  other  afforded  by  registration  than  per¬ 
sons  dealing  with  issuers  of  the  usual  type.” 

The  following  summary  of  the  opinion  is 
taken  from  the  Chairman’s  letter: 

1.  If  a  mortgage  loan  company,  incorpor¬ 
ated  in  the  state  in  which  it  is  to  operate, 
sells  its  stock  and/or  other  securities  only, 
to  residents  of  that  state,  it  may  under 
section  5  (c),  make  use  of  the  mails  or  of 
any  other  means  of  communication  within 
the  state  without  first  registering  the  secur¬ 
ities  with  the  Federal  Trade  Commission. 

2.  If  the  company  is  incorporated  in  anoth¬ 
er  state  from  that  in  which  it  will  operate 
or  if  it  intends  to  do  business  in  more  than 
one  state,  its  securities  will  be  exempt  from 
registration  by  reason  of  section  3  (a)  (5) 
of  the  Securities  Act,  if  the  stock  of  the 
company  is  Issued  only  to  borrowers,  or  if 
the  stock  Issued  to  borrowers  carries  voting 
rights  in  the  same  proportion  to  their  invest¬ 
ment  as  that  issued  to  the  organizers. 

3.  In  the  case  of  a  company  intending  to 
lend  funds  in  any  but  the  state  of  Its  incor¬ 
poration,  certificates  issued  to  its  borrowers 
by  a  voting  trust  formed  to  hold  their  stock 
in  the  company  will  have  to  be  registered  so 
far  as  sections  5  (c)  and  3  (a)  (5)  are 
concerned. 

[Securities  Act  Release  No.  86,  December 
13,  1933] 

§  231.97  Extracts  from  letters  of  the 
Federal  Trade  Commission  relating  to  the 
application  of  various  sections  of  the 
Act — (a)  Sections  2  (1) ,  2  (3)  and  2  (4). 
The  facts  are  indicated  in  the  following 
quotation: 

There  can  be  no  question  but  that  voting 
trust  certificates  are  subject  to  the  provi¬ 
sions  of  the  Securities  Act  of  1933.  The 
definition  of  the  term  “security”  contained 
in  section  2  (1)  of  the  Act,  expressly  in¬ 
cludes  a  section  2  (4),  which  again  specifi¬ 
cally  mentions  voting  trust  certificates,  the 
term  “issuer”  means  the  person  or  persons 
performing  the  acts  and  assuming  the  duties 
of  manager  pursuant  to  the  provisions  of  a 
trust  agreement.  This  can  mean  no  one 
other  than  the  voting  trustees  themselves. 
If,  as  seems  clear  from  these  two  sections, 
the  issue  of  voting  trust  certificates  was  in¬ 
tended  to  be  subject  to  the  Act,  the  ordinary 
transaction  in  which  the  certificates  are  de¬ 
livered  against  the  deposit  of  securities  un¬ 
der  the  trust  must  have  been  intended  to  be 
Included  within  the  concept  of  a  sale. 

(b)  Section  2  (3).  The  facts  are  indi¬ 
cated  in  the  following  quotation: 

The  issuance  of  bonds  carrying  a  conver¬ 
sion  privilege,  under  Section  2  (3)  of  the  Act, 
does  not  constitute  a  “sale”  of  or  “offer  to 
sell”  the  stock  into  which  the  bond  is  con¬ 
vertible  only  if  the  conversion  “right  cannot 
be  exercised  until  some  future  date.”  Ac¬ 
cording  to  your  letter  the  conversion  privilege 
attached  to  the  proposed  bonds  may  be  ex¬ 
ercised  at  any  time  after  the  bonds  are  issued. 
For  this  reason,  the  issue  of  the  bonds  will 
involve  an  offer  of  the  stock  which  will  re¬ 
quire  immediate  registration  of  the  latter. 

(c)  Section  2  (11).  The  facts  are  in¬ 
dicated  in  the  following  quotations: 

In  the  typical  reorganization  procedure, 
the  protective  committee,  after  approval  of 
Its  plan  or  reorganization  by  the  bondhold¬ 
ers,  arranges  the  organization  of  the  new  cor¬ 
poration  and  procures  the  issuance  of  the 
securities  of  the  new  corporation  in  connec¬ 
tion  with  the  acquisition  of  the  property  of 
the  old  corporation.  In  taking  these  steps, 
the  committee  is  representing  the  depositing 
bondholders  as  their  agent,  trustee  or  other¬ 
wise.  It  is  difficult  to  regard  such  commit¬ 
tee  as  falling  within  the  definition  of  an 


underwriter  (section  2  (11))  since  It  Is 
neither  selling  the  new  securities  for  the  new 
corporation  nor  purchasing  them  with  a  view 
to  their  distribution.  The  issuance  la  a 
“sale”  of  the  securities  to  the  depositing 
bondholders,  represented  by  the  committee, 
and  Inasmuch  as  this  is  the  case,  no  “dis¬ 
tribution,”  as  the  term  is  used  in  Section  2 
(11)  of  the  Act,  can  be  deemed  to  take  place 
by  the  committee.  The  “distribution”  with¬ 
in  the  meaning  of  the  Act  occurs  when  the 
securities  are  issued  to  the  committee  as  such 
representative. 

Under  certain  peculiar  circumstances,  of 
course,  where  the  committee  performs  serv¬ 
ices  not  commonly  performed  by  such  com¬ 
mittees  but  of  the  character  that  would  or¬ 
dinarily  attend  the  distribution  of  new  se¬ 
curities  by  an  underwriter,  the  committee 
might  well  be  an  underwriter.  But  this  is  not 
ordinarily  the  case. 

(d)  Sections  2  (11)  and  3  (a)  (D.  A 
corporation  made  an  issue  of  500,000 
shares  on  June  20,  1933.  400,000  shares 
were  issued  to  former  stockholders.  100,- 
000  shares  were  sold  outright  to  an  un¬ 
derwriter  and  offered  to  the  public  on 
the  same  day.  At  about  the  same  time 
the  underwriter  entered  into  contracts 
with  certain  individual  stockholders  in 
the  corporation  by  which  the  under¬ 
writer  agreed  to  purchase  from  the 
stockholders  within  a  limited  time  addi¬ 
tional  stock  of  which  the  individuals  were 
owners.  The  underwriter  is  continuing 
to  offer  shares  from  the  100,000  share 
block  purchased  from  the  company.  It 
will  later  offer  to  sell  the  shares  which 
it  has  agreed  to  purchase  from  the  in¬ 
dividual  stockholders.  Section  2  (11) 
provides:  “The  term  ‘underwriter’  means 
any  person  who  has  purchased  from  an 
issuer  with  a  view  to  .  .  .  the  distribu¬ 
tion  of  any  security  ...  As  used  in  this 
paragraph  the  term  ‘issuer’  shall  in¬ 
clude,  in  addition  to  an  issuer,  any  per¬ 
son  directly  or  indirectly  controlling 
.  .  .  the  issuer  .  .  .’’  Section  3  (a)  pro¬ 
vides:  “.  .  .  The  provisions  of  this  title 
shall  not  apply  to  .  .  .:  (1)  Any  security 
which,  prior  to  or  within  sixty  days  after 
the  enactment  of  this  title,  has  been  sold 
or  disposed  of  by  the  issuer  or  bona  fide 
offered  to  the  public,  but  this  exemption 
shall  not  apply  to  any  new  offering  of 
any  such  security  by  an  issuer  or  under¬ 
writer  subsequent  to  such  sixty  days;’’. 
The  following  questions  are  presented: 

(1)  In  order  to  continue  the  offering 
of  shares  from  the  100,000  share  block, 
must  the  underwriter  cause  a  registra¬ 
tion  of  the  securities? 

(2)  If  the  shares  in  this  block  are  ex¬ 
empt  from  registration,  will  an  offering 
of  any  other  stock  of  this  issue  by  the 
underwriter  require  registration? 

(3)  Specifically,  will  the  offering  at 
this  time  of  the  shares  which  the  under¬ 
writer  in  June,  1933,  contracted  to  pur¬ 
chase  from  the  stockholders  require  reg¬ 
istration? 

J 

Section  3  (a)  (1)  would  provide  an  exemp¬ 
tion  for  the  securities  in  this  case  unless 
there  is  involved  a  “new  offering  ...  by 
an  underwriter”.  So  far  as  the  100,000  addi¬ 
tional  shares  are  concerned,  it  appears  that 
the  continuation  of  their  sale  to  the  public 
by  the  underwriter  would  not  constitute  a 
new  offering,  since  it  was  commenced  before 
July  27,  1933.  The  question,  therefore.  Is 
narrowed  to  a  consideration  of  the  shares 
owned  by  various  stockholders  in 'the  cor¬ 
poration,  which  they  have  contracted  to  sell 
to  the  underwTiter. 


In  applying  the  phrase  “a  new  offering  .  .  . 
by  an  underwriter”.  It  is -the  relationship 
between  the  person  alleged  to  be  an  under¬ 
writer  and  the  securities  which  he  offers 
that  is  to  be  examined^  If,  with  reference 
to  the  block  which  he  now  offers,  he  is  not 
an  underwriter,  the  exemption  to  which  he 
was  entitled  under  Section  3  (a)  (1)  is  not 
lost  thereby.  So  the  fact  that  the  under¬ 
writer  of  the  100,000  shares  issued  by  the 
corporation  in  June  will  now  for  the  first 
time  offer  shares  of  the  same  stock  from 
another  block,  will  not  necessarily  cause  a 
loss  of  that  exemption. 

It  is  Important  to  notice,  however,  that 
under  section  2  (11)  a  person  may  be  an 
underwriter  within  the  meaning  of  the  Act 
if  he  pvirchases  from  the  controlling  Inter¬ 
ests  in  a  corporation  with  a  view  to  further 
distribution.  In  this  case,  therefore,  it  would 
be  necessary  to  consider  the  position,  within 
the  corporation,  of  the  persons  who  have 
contracted  with  the  underwriter  for  the  sale 
of  some  of  their  holdings,  except  for  the  fact 
that  the  contract  of  sale  was  made  before 
July  27. 

Even  if  the  sellers  hold  the  controlling  In¬ 
terest  in  the  corporation  so  that  prima  facie 
the  purchaser  would  be  considered  an  un¬ 
derwriter  under  section  2  (11),  if  such  sellers 
had  sold  or  disposed  of  the  stock  to  the  un¬ 
derwriter  before  July  27,  1933,  an  offer  by 
the  latter  made  after  that  date  would  not 
cause  the  loss  of  an  exemption  otherwise 
available  undev  section  3  (a)  (1).  The  pur¬ 
pose  of  section  3  (a)  (1)  was  to  exempt  from 
the  necessity  for  registration,  secvirltles  be¬ 
longing  to  a  person  who  had  phrehased  be¬ 
fore  the  effective  date  of  the  Act,  and  who 
could  not  compel  the  Issuer  to  register  the 
security.  An  opposite  conclusion  would  lead 
to  a  result — certainly  contrary  to  that  con¬ 
templated  by  the  Act — that  might  make  it 
Impossible  for  an  underwriter,  who  became 
such  before  July  27,  to  dispose  of  an  Issue 
which  he  had  purchased  if  It  were  assumed 
that  an  offering  of  the  issue  by  him  after 
July  27  was  a  “new  offering  ...  by  an  un¬ 
derwriter,”  within  the  meaning  of  section 
3  (a)  (1). 

(e)  Section  4  (1).  A  corporation  in 
default  in  the  payment  of  interest  on  its 
6%  bonds  outstanding  proposes  to  the 
bondholders  to  exchange  new  bonds 
bearing  lower  interest.  The  corporation 
proposes  to  pay  certain  fees  to  brokers 
and  investment  bankers  for  their  serv¬ 
ices  in  promoting  the  exchange. 

Section  4  provides:  “The  provisions  of 
section  5  shall  not  apply  to  any  of  the 
following  transactions:  (1)  *  *  * 

Transactions  by  an  issuer  not  involving 
any  public  offering  •  *  *  *  ” 

Section  3  (a)  of  the  Securities  Act  of 
1933  provides  that  “•  •  •  the  pro¬ 

visions  of  this  title  shall  not  apply  to  any 
of  the  following  classes  of  securities: 

(9)  Any  security  exchanged  by  the  Issuer 
with  its  security  holders  exclusively  where 
no  commission  or  other  remuneration  is  paid 
or  given  directly  or  indirectly  for  soliciting 
such  exchange.  *  •  •  s 


1  At  the  time  of  this  opinion,  section  4(1) 
read:  “Transactions  by  an  issuer  not  with 
or  through  an  underwriter  and  not  involving 
any  public  offering.” 

s  At  the  time  of  this  opinion,  section  3  (a) 
(9)  was  the  first  clause  of  section  4  (3)  and 
read:  “(3)  The  issuance  of  a  security  of  a 
person  exchanged  by  it  with  its  existing  se¬ 
curity  holders  exclusively,  where  no  com¬ 
mission  or  other  remuneration  is  paid  or 
given  directly  or  indirectly  in  connection 
with  such  exchange  •  •  •”  Subsequent 

references  in  the  opinion  to  the  first  clause 
of  section  4  (3)  have  been  changed  to  refer 
to  section  3  (a)  (9), 
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The  question  is  whether  there  will  be 
a  "public  offering”  of  the  new  bonds 
within  the  meaning  of  section  4(1). 

It  seems  clear  that  offerings  addressed  only 
to  security  holders  of  a  single  issuer  may 
nevertheless  be  “public  offerings”  within  the 
meaning  of  section  4(1).  Otherwise  the  in¬ 
clusion  of  the  first  clause  of  section  4  (3) 
(section  3  (a)  (9)  (  would  have  been  un¬ 
necessary.  If  the  group  of  security  holders 
Includes  a  substantial  number  of  persons, 
the  offering  should  be  considered  a  “public” 
one.  Tills  Interpretation  has  the  support 
of  the  Statement  of  the  Managers  on  the 
Part  of  the  House,  at  page  25  of  the  Con¬ 
ference  Report: 

“Sales  of  stock  to  stockholders  become 
subject  to  the  act  unless  the  stockholders 
are  so  small  in  number  that  the  sale  to  them 
does  not  constitute  a  public  offering.” 

It  receives  added  support  from  the  con¬ 
sideration  that  while  the  Uniform  Sale  of 
Securities  Act  and  many  of  the  State  Blue 
Sky  Laws  contain  specific  exemptions  re¬ 
lating  to  the  issue  of  securities  by  a  com¬ 
pany  to  Its  own  security  holders,  no  such 
specific  exemption  was  Included  by  Congress. 

(f)  Section  4  (1).  The  facts  are  In¬ 
dicated  in  the  following  quotation; 

It  is  difficult  to  regard  the  contemplated 
offering  of  stock  to  2,450  employees  of  the 
X  corporation  as  not  being  a  "public  offer¬ 
ing”  within  the  meaning  of  section  4  (1) 
of  the  Securities  Act.  It  is  clear  that  the 
word  "public”  as  used  in  this  provision  is 
not  limited  to  offers  which  are  made  indis¬ 
criminately  and  open  to  anyone.  For  ex¬ 
ample,  an  offering  confined  to  the  security 
holders  of  a  corporation  may  nevertheless 
be  a  "public  offering”  within  the  mefJhing 
of  section  4  (1).  Otherwise  the  first  clause 
of  section  4  (9)  [section  3  (a)  (9)  |  would 
be  superfluous.  Where  a  substantial  number 
of  persons  is  involved,  it  would  seem  im¬ 
prudent  to  rely  upon  the  second  clause  of 
section  4  (1)  to  give  an  exemption. 

(g)  Section  4  (1).  The  facts  are  in¬ 
dicated  in  the  following  quotation; 

Securities,  issued  in  exchange  for  securi¬ 
ties  of  the  same  issuer  to  existing  security 
holders  in  such  a  way  that  the  exchange  is 
exempt  under  section  4  (9)  (section  3  (a) 
(9)  (  of  the  Securities  Act,  may  be  traded  in 
by  dealers  within  a  year  of  their  last  public 
offering,  although  no  registration  statement 
is  in  effect  and  no  prospectus  complying  with 
section  10  is  furnished. 

Although  section  4,  as  distinguished  from 
section  3,  exempts  transactions  and  not  the 
securities  themselves,  where  the  transaction 
exempted  is  an  otherwise  non-exempted  of¬ 
fering  of  an  issue  by  an  issuer  and  conse¬ 
quently  the  issuer  is  relieved  of  the  duty  of 
filing  the  registration  statement,  the  dealer 
may  sell  through  the  mail  and  in  interstate 
commerce  without  a  r,pgistratlon  statement, 
unless,  of  course,  there  is  a  new  offering  of 
the  security  by  the  issuer  or  an  underwriter. 
A  studj  of  the  Act  indicates  that  in  every 
instance  the  duty  of  filing  a  registration 
statement  is  placed  upon  either  tne  issuer 
or  a  person  who  can  control  the  issuer  and 
thus  compel  the  issuer  to  file  the  necessary 
statement.  This  being  so,  an  exemption  as 
to  this  group  of  persons  would  carry 
throughout  the  line  of  distribution  to  the 
dealer.  True,  in  the  ordinary  case  a  dealer 
may  not  sell  within  one  year  after  the  public 
offering  unless  a  registration  statement  is  in 
effect.  But  the  ordinary  case  presupposes 
that  the  issuer  or  someone  in  control  of  the 
issuer  must  file  a  registration  statement  as 
a  condition,  precedent  to  making  the  offer¬ 
ing.  This  basic  presupposition  upon  which 
the  dealer  requirement  of  section  4(1)  rests, 
being  removed  the  dealer  limitations  in  sec¬ 
tion  4  (1)  have  no  applicability. 


(h>  Section  4  (3)  [3  (a)  (.9)].  The 
facts  are  indicated  in  the  following  quo¬ 
tation; 

Your  letter  raises  the  question  whether 
certificates  of  deposit  representing  bonds  ex¬ 
empt  under  section  3  (a)  (2),  which  are  de¬ 
posited  under  an  agreement  with  a  protective 
committee,  enjoy  any  exemption  under  the 
provisions  of  the  Act  referred  to.  It  is 
difficult  to  see  how  the  exemption  there  pro¬ 
vided  could  possibly  be  applied  to  such  cer¬ 
tificates.  Under  section  2(4)  it  is  clear  that 
the  Committee  is  the  “issuer”  of  the  certifi¬ 
cates.  Certainly  the  committee  cannot  be 
considered  as  falling  within  any  of  the  classes 
of  issuers  named  in  section  3  (a)  (2).  So  far 
as  this  provision  of  the  Act  is  concerned, 
registration  of  the  certificates  appears  neces¬ 
sary. 

(i)  Section  5  (c)  IS  (a)  (11)].*  Sec¬ 
tions  (c)  13  (a)  (11)]  provides; 

(Section  3  (a)  provides:  “*  •  •  the  pro¬ 

visions  of  this  title  shall  not  apply  to  any  of 
the  following  clrsses  of  securities:  (11)  Any 
security  which  is  part  of  an  issue  sold  only 
to  persons  resident  within  a  single  State  or 
Territory,  where  the  issuer  or  such  security  is 
a  person  resident  and  doing  business  within, 
or,  if  a  corporation,  incorporated  by  and  doing 
business  within,  such  State  or  Territory.”) 

The  holders  of  certain  bonds  of  a  corpora¬ 
tion  resided  outside  of  the  State  in  which  the 
issuer  was  incorporated  and  doing  business. 
In  order  to  carry  out  a  reorganization  without 
registration  under  the  Act  it  was  proposed  to 
have  the  non-resident  bondholders  repre¬ 
sented  by  an  attorney  resident  within  the 
State  of  the  issuer’s  incorporation. 

Your  inquiry  is  whether  the  exemption  pro¬ 
vided  by  section  5  (c)  (3  (a)  (11))  can  be 
secured  by  having  the  non-resident  bond¬ 
holders  represented  by  a  resident  attorney. 
The  conditioirs  of  section  5  (c)  (3  (a)  (11)] 
must  be  met'  in  substance,  not  merely  in 
form.  The  submission  of  the  plan  of  reor¬ 
ganization  to  an  attorney  for  non-residents  is 
really  a  submission  to  the  non-resident  prin¬ 
cipals.  In  such  an  instance,  section  5  (c) 
(3  (a)  (11)  j  would  seem  inapplicable. 

(j)  Section  5  (c)  (3  (a)  (11)].  A  com¬ 
pany  incorporated  and  doing  business  in 
X  filed  a  registration  statement  covering 
a  new  issue  of  its  securities.  Pending  the 
effectiveness  of  this  statement  it  pro¬ 
posed  to  sell  securities  from  this  issue  to 
residents  of  X  by  the  use  of  the  mails 
within  that  State.  After  the  statement 
should  become  effective,  it  contemplated 
the  sale  of  the  remaining  portion  of  its 
issue  to  non-residents. 

The  Securities  Act  will  not  permit  you  to 
use  the  mails  inside  the  state  of  X  for  the 
sale  of  your  securities  until  a  registration 
statement  is  effective  unless,  in  accordance 
with  the  provisions  of  section  5  (c)  (3  (a) 
(11)1  the  entire  issue  Is  to  be  sold  to  resi¬ 
dents  of  that  state.  It  is  understood  that 
you  plan  to  sell  part  of  the  issue  to  non¬ 
residents  of  X  as  soon  as  the  registration 
statement  becomes  effective.  If  this  is  done, 
the  conditions  of  section  5  (c)  (3  (a)  (11)] 
will  not  be  met,  and  any  use  of  the  mails 


‘Section  3  (a)  (11)  was  formerly  section  5 
(c)  as  follows:  “(c)  The  provisions  of  this 
section  relating  to  the  use  of  the  mails  shall 
not  apply  to  the  sale  of  any  security  where 
the  issue  of  which  it  is  a  part  is  sold  only  to 
persons  resident  within  a  single  State  or  Ter¬ 
ritory,  where  the  issuer  of  such  se<?urlties  is  a 
person  resident  and  doing  business  within, 
or,  if  a  corporation.  Incorporated  by  and  do¬ 
ing  business  within,  such  State  or  Territory." 
Subsequent  references  in  the  opinion  to  sec¬ 
tion  6  (c)  have  been  changed  to  refer  to  sec¬ 
tion  3  (a)  (11). 


for  sales  within  the  state  pending  an  effective 
registration  will  be  a  violation  of  the  Act. 

(k)  Section  5  (c)  [3  (a)  (11)].  The 
facts  are  indicated  in  the  following  quo¬ 
tation; 

The  conditions  which  must  be  met  in  order 
to  secure  the  exemption  provided  in  section  5 
(c)  (3  (a)  (11)1  of  the  Securities  Act  relate 
only  to  the  original  issue  of  the  securities. 
The  fact,  therefore,  that  residents  of  the 
state  subsequently  resell  to  persons  outside 
of  the  state  docs  not  have  the  effect  of  de¬ 
stroying  this  exemption.  Of  course,  the  con¬ 
ditions  must  be  met  in  substance  as  well 
as  in  form.  Sales  cannot  be  made  by  the 
corporation  to  residents  with  i.  view  to  thcir 
distribution  in  other  jurisdictions.  If  later, 
however,  the  ptirchaser  resells  ovitside  of  the 
state,  the  corporation  will  not  be  liable,  as 
has  been  indicated,  and  the  pturchaser  him¬ 
self  will  not  violate  the  Act  In  view  of  the 
exemption  provided  in  the  first  clause  of 
section  4(1). 

(l)  Section  5  (c)  13  (a)  (11)].  The 
facts  are  indicated  in  the  following  quo¬ 
tation; 

The  forwarding  of  an  offer  of  a  security 
addressed  to  a  person  within  the  state  to  a 
point  outside  the  state  would  not  involve 
the  loss  of  an  exemption  otherwise  available 
under  section  5  (c)  [3  (a)  (11)  (.  A  sub¬ 
scription  received  from  a  non-resident  as  a 
result,  however,  should  not  be  accepted.” 

(m)  Section  5  (c)  [3(a)  (11)].  A  com¬ 
pany  incorporated  and  doing  business  in 
X  proposed  to  insert  an  advertisement 
of  its  new  issue  of  securities  in  a  news¬ 
paper  published  within  the  state,  part 
of  the  circulation  of  which  extended  into 
other  states.  It  proposed  to  insert  in  its 
advertisement  the  following  clause: 
"This  offer  is  open  only  to  residents  of 
the  State  of  X.” 

(n)  Section  8.  After  the  effective  date 
of  issuer’s  registration  statement,  certain 
changes  in  the  condition  of  the  issuer  oc¬ 
curred  of  which  the  issuer  wished  to  give 
prospective  investors  notice.  Two  ques¬ 
tions  w’ere  presented — whether  it  was 
necessary  to  amend  the  registration 
statement  and  how  the  information 
should  be  published  in  any  prospectus  of 
the  issuer. 

Under  section  11  the  accuracy  of  the  regis¬ 
tration  statement  is  to  be  judged  by  the  dale 
upon  which  it  becomes  effective.  It  is,  there¬ 
fore,  unnecessary,  and  probably  impossible, 
to  amend  it  to  include  facts  which  occifr 
after  its  effective  date.  It  may,  of  course,  be 
necessary  to  supplement  the  information 
contained  in  the  prospectus  in  order  that  it 
may  not  be  misleading  within  the  meaning 
of  sections  12  (2)  and  17. 

The  use  of  supplementary  Information, 
however,  does  not  require  an  jimendment  of 
the  prospectus,  and  no  further  papers  need, 
therefore,  be  filed  with  the  Commi.ssion.  On 
the  other  hand,  if  it  is  proposed  to  substitute 
new  information  for  that  contained  in  the 
prospectus,  since  under  the  rules  of  the  Com¬ 
mission  the  prospeettLS  must  not  omit  cer¬ 
tain  items  contained  in  the  registration  state¬ 
ment,  such  changes  can  be  effected  only  by 
a  regular  amendment  to  the  statement  filed 
with  the  Commls.sion.  In  any  case  in  which 
it  could  properly  be  made,  such  an  amend¬ 
ment,  being  filed  after  the  effective  date  of 
the  registration  statement,  would  become 
effective  Itself,  under  section  8  (c)  of  the 
Act,  "on  such  date  as  the  Commission  muy 
determine,  having  due  regard  to  the  public 
Interest  and  the  protection  of  Investors  ” 

(0)  Section  17  (b).  A  security  statisti¬ 
cal  service  company,  which  publishes 
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periodically  a  pamphlet  containing  rat¬ 
ings  for  securities  and  advice  as  to  their 
purchase,  sale,  or  retention,  was  em¬ 
ployed  to  assist  in  the  preparation  of  a 
reorganization  plan.  For  this  work  it 
was  to  receive  a  flat  fee  not  contingent 
upon  the  success  of  the  reorganization. 
The  company  proposed  to  recommend  in 
its  periodical  pamphlet  that  bondholders 
of  the  corporation  being  reorganized  ad¬ 
here  to  the  plan  by  depositing  with  the 
committee.  The  question  was  raised  by 
the  company  whether  it  should  disclose 
the  amount  of  the  fee  which  it  was  to 
receive  for  its  work  in  preparation  of  the 
plan  thus  recommended: 

The  question  raised  requires  a  considera¬ 
tion  of  section  17  (b)  of  the  Securities  Act. 
The  provisions  of  that  section  are  clear. 
Whether  it  wiil  be  necessary  to  state  the 
amount  of  the  fee  received  by  the  X  Com¬ 
pany  for  its  services  depends  entirely  upon 
whether  any  part  of  the  fee  was  actually 
contracted  for  in  the  expectation  or  with  the 
understanding  that  the  reorganization  plan 
would  be  recommended  by  the  Company. 
Such  an  expectation  may  result  from  the 
ordinary  course  of  business  of  the  company. 
If  this  expectation  or  understanding  was 
consideration  in  retaining  the  X  Company,  it 
seems  clear  that  the  fee  paid  to  it  will  be  one 
the  receipt  and  amount  of  which  must  be 
disclosed  under  the  Act. 

f  Securities  Act  Release  No.  97,  December 
2a,  1933] 

§  231.131  Extract  from  letter  of  Fed¬ 
eral  Trade  Commission  discussing  the 
availability  of  a  “broker's  exemption"  to 
the  customer  of  the  broker.  The  Federal 
Trade  Commission  today  made  public  an 
extract  from  a  letter  in  response  to  an 
inquiry  concerning  the  application  of 
section  4  (2)  of  the  Securities  Act. 
This  release  supplements  Release  No.  97 
(17  CFR,  231.97),  published  December 
28,  1933,  containing  extracts  from  other 
letters  discussing  the  application  of  the 
act  to  various  situations. 

16.  Section  4  (2).  Certain  corporations 
having  unissued  stock  and  others  having 
treasury  stock  which  was  originally  issued 
before  the  effective  date  of  the  Securities 
Act  proposed  to  sell  such  stock  through  brok¬ 
ers  on  the  stock  exchange.  The  question 
was  raised  whether  section  4  (2)  of  the  Secu¬ 
rities  Act  made  It  unnecessary  for  the  issuing 
corporations  to  register  such  stock  before 
ordering  its  sale.  The  following  is  the  com¬ 
ment  contained  in  the  letter; 

Apparently  the  exemption  provided  by  Sec¬ 
tion  4  (2)  of  the  Securities  Act  applies  only 
tq  the  broker’s  part  of  a  broker’s  transaction. 
It  does  not  extend  to  the  customer.  Whether 
the  customer  is  excused  from  complying  with 
the  requirements  of  Section  5  depends  upon 
Ills  own  status  or  upon  the  character  of  the 
transaction  in  which  he,  himself  is  engaged. 
In  other  words,  therefore,  an  issuer  selling 
through  a  broker  on  the  stock  exchange 
Would  be  subject  to  Section  5  of  the  Act. 
This  would  be  true  whether  the  securities 
sold  by  the  issuer  were  unissued  or  treasury 
stock. 

The  House  Report  on  the  Securities  Act 
(H.  R.  No.  85,  73rd  Congress,  1st  Session),  at 
page  16,  contains  comment  on  this  section 
of  the  Act  which  involves  the  interpretation 
whiCh  I  have  outlined  above.  Under  til's 
exemption,  it  is  stated,  “Purchasers,  provided 
they  are  not  dealers,  may  thus  in  the  event 
that  a  stop  order  has  been  entered,  cut  their 
losses  immediately,  if  there  are  losses,  by  dis¬ 
posing  of  the  securities.  On  the  other  hand, 
the  entry  of  a  stop  order  prevents  any  further 
distribution  of  the  security.”  This  statement 
indicates  that  dealers  (in  the  period  of  one 


year  after  date  of  public  offering)  would  be 
unable  to  sell  through  brokers,  securities  for 
which  no  registration  statement  was  in  effect 
In  accordance  with  the  provisions  of  section 
6  (a).  The  same  restriction  must,  of  course, 
apply  to  Issuers  and  underwriters.  Obvi¬ 
ously,  the  committee  did  not  conceive  that 
the  exemption  extended  to  the  broker’s 
customer. 

Under  this  ruling,  treasury  stock, 
originally  issued  before  the  effective  date 
of  the  Securities  Act  of  1833,  must  be 
registered  under  that  act  before  it  may 
be  sold.  [Securities  Act  Release  No.  131, 
March  13,  19:41 

§  231.185  Statement  by  Federal  Trade 
Commission  discussing  the  amendment 
of  the  Securities  Act  to  include  fractional 
undivided  interests  in  oil,  gas  or  other 
mineral  rights  in  the  definition  of 
security. 

/.pplication  of  The  Securities  Act  of  1933 
to  oil  and  gas  royalty  interests.  Title  II  of 
the  Securities  Exchange  Act  of  1934,  effective 
July  1,  1934,  amends  section  2  (1)  of  the 
Securities  Act  of  1933  to  read  in  part  as 
follows: 

“The  term  ’security’  means  any  •  •  • 

fractional  undivided  Interest  in  oil,  gas,  or 
other  mineral  rights  *  * 

It  also  amends  section  2  (4)  of  the  Securi¬ 
ties  Act  to  read  in  part  as  follows;  “•  •  • 

with  respect  to  fractional  undivided  interest 
in  oil,  gas,  or  other  mineral  rights,  the  term 
‘issuer’  means  the  owner  of  any  such  right  or 
of  any  Interest  in  such  right  (whether  whole 
or  fractional)  who  creates  fractional  Interests 
therein  for  the  purpose  of  public  offering”. 

The  amendment  to  the  definition  of  the 
term  “security”  makes  clear  that  the  pro¬ 
visions  of  the  Securities  Act  apply  to  the 
sale  of  certain  oil  or  gas  Interests.  ’The  or¬ 
dinary  royalty  Interest  which  entitles  the 
holder  to  share  in  the  oil  or  gas  produced 
from  a  particular  tract  of  land  clearly  comes 
within  this  definition.  Whether  such  inter¬ 
ests  are  transfered  by  deed  or  contract  and 
whether  under  the  law  of  the  particular  state 
in  which  the  tract  is  located  such  Interests 
are  regarded  as  real  estate  or  as  personal 
property  makes  no  difference  in  the  appli¬ 
cation  of  the  Act.  The  W'ord  “rights”  is 
broad  enough  to  make  the  definition  appli¬ 
cable  to  interests  which  are  regarded  as  giv¬ 
ing  ownership  of  the  oil  or  gas  in  place  as 
well  as  to,  Interests  which  merely  afford  the 
owner  the  right  to  produce  oil  or  gas.  ’The 
Act  applies,  however,  only  to  “fractional”  in¬ 
terests.  ’The  transfer  of  the  whole  royalty 
Interest  in  any  tract  of  land,  though  under 
the  terms  of  the  lease  the  holder  may  be 
entitled  only  to  a  portion  of  the  production, 
is  not  considered  the  transfer  of  a  security 
under  the  Act. 

In  determining  who  is  the  “issuer”  of  the 
royalty  Interest  for  the  purpose  of  the  Act 
three  points  must  be  considered.  An  issuer 
must  be  the  owner  of  the  royalty  interest 
in  question.  He  must  create  fractional  in¬ 
terests  therein.  And  the  subdivision  must 
be  made  for  the  purpose  of  public  offering. 
The  application  of  the  definition  will  be  best 
understood  from  the  consideration  of  illus¬ 
trative  cases.  Suppose  that  a  dealer  pur¬ 
chases  the  entire  royalty  interest  in  a  par¬ 
ticular  tract  and  proceeds  to  offer  to  the 
public  1/32  interests  therein.  The  dealer  will 
be  an  Issuer  and  as  sueh  would  have  to  sign 
a  registration  statement  for  such  royalties, 
unless  he  brings  himself  within  the  exemp¬ 
tions  provided  by  the  Act  or  by  the  regula¬ 
tions  of  the  Commission.  Suppose,  however, 
that  he  sold  one-half  of  his  royalty  Interest 
to  another  dealer  and  that  this  latter  dealer 
in  turn  proposed  to  offer  1/64  Interests  in  the 
royalty  to  the  public.  The  latter  dealer  also 
would  then  be  an  issuer  and  registration  by 


him  of  the  interests  offered  by  him  would 
be  necessary. 

The  ordinary  offering  of  a  royalty  by  a 
person  engaged  in  dealing  in  royalty  inter¬ 
ests  would  come  within  the  concept  of  a 
public  offering.  Such  an  offering  may  per¬ 
haps  be  actively  made  to  only  a  few  persons 
but  the  Interest  is  for  sale  to  any  member 
of  the  public  who  wishes  to  buy.  In  this 
connection  it  is  Important  to  note  that  it 
is  the  number  of  persons  to  whom  the  offer¬ 
ing  is  open  which  is  determinative  rather 
than  the  number  of  persons  to  whom  sales 
are  actually  made. 

It  is  unnecessary  that  the  public  offering 
be  made  directly  by  the  person  claimed  to 
be  the  irsuer,  so  long  as  he  is  responsible 
for  the  distribution  of  the  interests  among 
the  public.  Thus  if  a  “wholesale”  dealer 
in  oil  royalties  confines  his  offering  to,  say, 
ten  or  fifteen  “retail”  dealers,  nevertheless 
his  subdivision  of  the  Interest  for  sale  to 
those  dealers  in  connection  wTth  their  offer¬ 
ing  to  a  group  which  aggregates  any  sub¬ 
stantial  number  will  make  him  an  issuer. 

Soles  to  such  “retail”  dealers  are  made 
with  a  view  to  resale  by  them,  and  the  seller, 
therefore,  is  to  that  extent  responsible  for 
the  distribution  among  the  public.  On  the 
other  hand,  the  original  owner  of  the  royalty 
Interest,  owner  of  the  fee  of  the  tract  to 
which  it  applies,  would  usually  not  be  con¬ 
sidered  an  Issuer.  He  is  ordinarily  not  en¬ 
gaged  in  the  process  of  distribution  of  royal¬ 
ties.  His  sale  to  the  dealer  ends  his  par¬ 
ticipation  in  the  transaction.  He  is  not 
responsible  for  the  eventual  offering  to  mem¬ 
bers  of  the  public. 

In  the  case  outlined  above,  where  inter¬ 
ests  purchased  from  a  “wholesale”  dealer 
are  further  subdivided  by  the  “retail”  dealer, 
the  latter  will  occupy  a  double  position.  He 
will  not  only  be  an  Issuer,  as  previously 
stated,  but  he  will  also  be  an  underwriter. 
And  insofar  as  the  retail,  as  well  as  the 
wholesale  dealer,  is  an  issuer,  two  and  per¬ 
haps  more  registrations  for  the  same  Interest 
might  be  necessary. 

In  order  to  avoid  the  necessity  of  multiple 
registration,  it  would  seem  advisable  for  the 
original  owner  of  the  interest  who  proposes 
to  subdivide  it  for  the  purpose  of  a  direct 
or  an  Indirect  public  offering,  to  register 
the  fractional  Interests  In  as  small  fractions 
as  he  may  deem  necessary  to  assure  their 
ultimate  placement  with  Investors.  Instead 
of  registering,  for  example,  a  one-qur^rter 
royalty  interest,  he  may  register  S2/128,  if 
ho  considers  that  It  will  be  unnecessary  to 
divide  the  Interest  into  portions  smaller 
than  1/128.  It  will  also  be  possible  in  some 
cases  to  alter  the  fractions  in  w'hlch  the  in¬ 
terest  is  registered  by  an  amendment  to  the 
registration  statement  made  even  after  the 
statement  has  become  effective.  'This  may 
avoid  further  subdivision  by  the  purchaser 
from  the  registrant,  and  thus,  as  no  new 
Issuer  will  be  involved,  a  second  registration 
will  be  rendered  unnecessary. 

Apart  from  the  exemptions  provided  by  the 
regulations  of  the  Commission,  several  ex¬ 
emptions  provided  by  the  Act  have  applica¬ 
tion  to  royalty  interests.  Section  3  (a)  (1) 
exempts  from  registration  securities  “sold  or 
disposed  of  by  the  Issuer  or  bona  fide  offered 
to  the  pu’ollc”  before  July  27,  1933  (though 
this  exemption  does  not  apply  to  new  offer¬ 
ings  of  such  securities  by  the  issuer  or  an 
underwriter  after  that  date) .  Therefore 
royalty  interests  sold  before  July  27,  1933, 
or  offered  publicly  before  that  date,  may  be 
offered,  without  registration,  by  persons  who 
are  neither  issuers  within  the  definition  of 
section  2  (4)  nor  underwTiters  within  sec¬ 
tion  2  (11)  of  the  Act.  Even  if  the  offeror 
Is  an  i.-suer  or  underwriter,  because  he  pro¬ 
poses  to  subdivide  his  holdings  or  because 
he  acts  as  broker  or  agent  for  an  Issuer,  he 
may  continue  to  offer  the  particular  inter¬ 
ests  offered  before  July  27,  1933,  if  no  ma¬ 
terial  change  is  made  in  the  terms  or  con- 
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dltlons  of  the  offering  sufficient  to  consti¬ 
tute  It  a  new  one. 

Section  3  (a)  (11)  exempts  securities 

which  are  part  of  an  issue  "sold  only  to 
persons  resident  within  a  single  State  or 
Territory,  where  the  Issuer  of  such  security 
Is  a  person  resident  and  doing  business 
within  •  •  •  such  State  or  Territory’’. 

The  availability  of  this  exemption  depends, 
among  other  things,  upon  the  residence  of 
the  Issuer.  It  must  be  remembered,  as 
pointed  out  above,  that  there  may  be  more 
than  one  issuer  for  the  same  royalty  Inter¬ 
est  where  there  have  been  successive  subdi¬ 
visions.  To  secure  this  exemption,  all  the 
issuers  must  be  residents  of  the  State  or 
Territory  where  the  offering  Is  made.  In 
addition,  the  original  distribution  of  the 
Interests  must  be  confined  to  that  particu¬ 
lar  State  or  Territory  or  the  exemption  will 
be  destroyed. 

Finally  section  4  (1)  exempts  “transac¬ 
tions  by  any  person  other  than  an  Issuer, 
underwriter,  or  dealer;  transactions  by  an 
Issuer  not  involving  any  public  offering”. 
Under  the  provisions  of  this  section  it  will 
be  unnecessary  to  register  royalties  if  the 
seller  Intends  to  make  no  public  offering  of 
the  Interests  directly  or  through  any  dealer. 
Ordinary  transfers  between  private  persons 
will  be  exempt  from  the  registration  require¬ 
ments.  It  Is  also  Important  to  note  that 
since  the  definition  of  the  term  "issuer”  In 
section  2  (4)  was  added  by  an  amendmer>t 
effective  July  1.  1934,  only  the  subdivision 
of  an  Interest  after  that  date  will  subject  the 
owner  of  a  royalty  to  classification  as  an  is¬ 
suer  for  the  purposes  of  the  Act. 

[Securities  Act  Release  No.  185,  June  20, 
1934] 

§  231.201  Statement  by  Federal  Trade 
Commission  relating  to  the  availability  of 
an  exemption  from  registration  where  a 
secondary  distribution  involves  sales  out¬ 
side  the  state  of  incorporation.  Inas¬ 
much  as  the  name  of  the  corporation  in¬ 
volved  is  not  deemed  material  at  this 
time,  it  has  been  deleted. 

As  a  result  of  statements  appearing  in 
newspapers  last  week  with  respect  to  the 
listing  on  the  New  York  Stock  Exchange  of 
an  Issue  of  $8,000,000  _ 'fifteen-year  se¬ 

cured  6  per  cent  sinking  fund  bonds.  Series 
A,  due  June  1,  1949,  to  the  effect  that  the 
issue  was  listed  on  the  stock  exchange  after 
full  clearance  had  been  received  from  the 
Federal  Trade  Commission,  the  Commission 
today  announced  that  It  had  not  In  any  way 
approved  or  disapproved  the  listing  of  the 
bonds  on  the  New  York  Stock  Exchange. 

Tire  Federal  Trade  Commission  statement 
said  the  Commission  understood  that  in  the 
first  instance  the  issuer  and  the  underwrit¬ 
ers  of  the _ bond  Issue  intended  to  com¬ 

pletely  distribute  the  bonds  entirely  outside 
of  the  scope  of  the  Securities  Act  of  1933  by 
avoiding  the  vise  of  any  means  or  Instruments 
of  transportation  or  communication  In  inter¬ 
state  commerce  or  of  the  malls.  The  Issuance 
of  the  securities  In  this  manner  would  itself 
raise  no  question  of  registration  or  exemp¬ 
tion.  But  any  subsequent  sale  through  the 
use  of  the  mails  or  of  means  or  Instruments 
of  communication  or  transportation  in  in¬ 
terstate  commerce  would  Immediately  neces¬ 
sitate  consideration  of  the  availability  of  an 
exemption  under  section  3  of  the  Act  unless 
the  particular  transaction  was  exempt  under 
section  4.  In  the  absence  of  an  exemption 
applicable  under  section  3,  the  Commission 
expressed  the  opinion  that  without  registra¬ 
tion,  a  listing  on  an  exchange  such  as  the 
New  York  Stock  Exchange  might  result, 
sooner  or  later,  in  a  violation  of  the  Securi¬ 
ties  Act. 

The  Federal  Trade  Commission  statement 
also  said  It  bad  recently  been  advised  that 

counsel  for _ now  consider  the  bonds 

exempted  under  section  8  (a)  (11)  of  the 


Securities  Act  as  being  part  of  an  Issue  sold 
only  to  residents  of  New  York  S^te  where 
the  Issuer  was  a  New  York  corporation  doing 
business  within  the  State  of  New  York.  The 
commission  pointed  out  that  in  order  that 
the  exemption  of  section  3  (a)  (11)  may  be 
available  for  securities  of  any  issue.  It  Is 
clearly  required  that  the  securities  at  the 
time  of  completion  of  ultimate  distribution 
shall  be  found  only  in  the  hands  of  investors 
resident  within  the  State.  Ultimate  distri¬ 
bution,  in  the  opinion  of  the  Commission, 
was  declared  to  consist  not,  only  in  the  deliv¬ 
ery  of  the  bonds  from  the  Issuer  to  the  under¬ 
writers,  and  the  delivery  of  the  bonds  from 
the  underwriters  to  sub-underwriters  and  to 
dealers,  but  also  in  the  disposition  of  the 
bonds  in  the  hands  of  investors  in  any  sec¬ 
ondary  distribution  which  might  take  place 
pursuant  to  arrangements  by  the  issuer  or 
underwriters.  An  early  listing  of  the  bonds 
by  the  issuer  on  an  exchange  such  as  the 
New  York  Stock  Exchange  .might  contemplate 
further  distribution  of  the  bonds  prior  to  the 
completion  of  their  ultimate  distribution. 

[Securities  Act  Release  No.  201,  July  20, 
1934] 

§  231.285  Letter  of  General  Counsel 
discussing  the  factors  to  be  considered  in 
determining  the  availability  of  the  ex¬ 
emption  from  registration  provided  by 
the  seeond  clause  of  Section  4  (1). 

The  opinion  has  been  previously  expressed 
by  this  office  that  an  offering  of  securities  to 
an  insubstantial  number  of  persons  is  a 
transaction  by  the  issuer  not  involving  any 
public  offering,  and  hence  an  exempted 
transaction  under  the  provisions  of  section  4 
(1)  of  the  Securities  Act.  Furthermore,  the 
opinion  has  been  expressed  that  under  ordi¬ 
nary  circumstances  an  offering  to  not  more 
than  approximately  twenty-five  persons  is 
not  an  offering  to  a  substantial  number  and 
presumably  does  not  involve  a  public  offering. 

As  a  result  of  such  opinions  there  appears 
to  be  developing  a  general  practice  on  the 
part  of  issuers  desiring  to  avoid  registration 
of  their  securities  to  seek  to  dispose  of  the 
same  to  insurance  companies  or  other  insti¬ 
tutions,  which,  at  the  time  of  purchase,  state 
that  they  are  acquiring  such  securities  for 
investment  and  not  with  a  view  to  distri¬ 
bution. 

I  would  call  your  attention  to  the  fact  that 
in  previous  opinions  it  has  been  expressly 
recognized  that  the  determination  of  what 
constitutes  a  public  offering  is  essentially  a 
question  of  fact,  in  which  all  surrounding 
circumstances  are  of  moment.  In  no  sense 
is  the  question  to  be  determined  exclusively 
by  the  niunber  of  prospective  offerees.  I 
conceive  that  the  following  factors  in  par¬ 
ticular  should  be  considered  in  determining 
whether  a  public  offering  is  involved  in  a 
given  transaction: 

1.  TTic  number  of  offerees  and  their  rela¬ 
tionship  to  each  other  and  to  the  issuer. 
You  will  note  that  this  does  not  mean  the 
number  of  actual  purchasers,  but  the  num¬ 
ber  of  persons  to  who  the  security  in  ques¬ 
tion  is  offered  for  sale.  The  word  "offering” 
in  this  sense  should  not  be  limited  to  those 
cases  wherein  a  formal  proposal  for  a  firm 
commitment  is  submitted.  Any  attempt  to 
dispose  of  a  security  should  be  regarded  as 
an  c^er.  I  have  very  serious  doubt  as  to 
whether  in  many  of  those  cases  where  it  is 
stated  that  an  offering  is  to  be  made  only 
to  an  insubstantial  number  of  persons,  there 
may  not  be  preliminary  conversations  for  the 
purpose  of  ascertaining  which  of  various  pos¬ 
sible  purchasers  would  be  willing  to  accept 
an  offer  of  the  security  in  question  if  it  were 
made  to  them.  Any  such  preliminary  nego¬ 
tiations  or  conversations  with  a  substantial 
number  of  prospective  purchasers  would,  in 
my  opinion,  cause  the  offering  in  question 
to  be  a  public  offering,  thereby  necessitating 
prior  registration  of  the  security  in  question. 


Again,  in  determining  what  constitutes  a 
substantial  number  of  offerees  the  basis  on 
which  the  offerees  are  selected  is  of  the  great¬ 
est  importance.  Thus,  an  offering  to  a  given 
number  of  persons  chosen  from  the  general 
public  on  the  ground  that  they  are  possible 
purchasers  may  be  a  public  offering  even 
though  an  offering  to  a  larger  number  of 
persons  who  are  all  the  members  of  a  par¬ 
ticular  class,  membership  in  which  may  bo 
determined  by  the  application  of  some  pre¬ 
existing  standard,  would  be  a  non-public  of¬ 
fering.  However,  I  have  no  doubt  but  that 
an  offering  restricted  to  a  particular  group  or 
class  may  nevertheless  be  a  publtc  cfferlng 
if  it  is  open  to  a  sufficient  number  of  per¬ 
sons. 

I  also  regard  as  significant  the  relation¬ 
ship  between  the  issuer  and  the  offerees. 
Thus,  an  offering  to  the  members  of  a  class 
who  should  have  special  knowledge  of  the 
issuer  is  less  likely  to  be  a  public  offering 
than  is  an  offering  to  the  members  of  a 
class  of  the  same  size  who  do  not  have  this 
advantage.  This  factor  would  be  particularly 
important  in  offerings  to  employees,  where  a 
class  of  high  executive  officers  would  have 
a  special  relationship  to  the  issuer  which 
subordinate  employees  would  not  enjoy. 

2.  The  number  of  units  offered.  If  the 
denominations  of  the  units  are  such  that 
only  an  insubstantial  number  of  units  is  of¬ 
fered,  presumably  no  public,  offering  would 
be  involved.  But  where  many  units  are  of¬ 
fered  in  small  denominations,  or  are  con¬ 
vertible  into  small  denominations,  there  is 
some  indication  that  the  issuer  recognizes 
the  possibility,  if  not  the  probability,  of  a 
distribution  of  the  security  to  the  public 
generally.  The  puipose  of  the  exemption  of 
non-public  offerings  would  appear  to  have 
been  to  make  registration  unnecessary  in 
these  relatively  few  cases  where  an  issuer 
desires  to  consummate  a  transaction  or  a  few 
transactions  and  where  the  transaction  or 
transactions  are  of  such  a  nature  that  the  se¬ 
curities  in  question  are  not  likely  to  come 
into  the  hands  of  the  general  public. 

In  connection  with  a  consideration  of  the 
number  of  units  offered,  I  would  also  con¬ 
sider  whether  the  same  or  other  securities 
of  the  same  issuer  are  being  offered  at  the 
same  time.  I  feel  that  this  circumstance  has 
a  bearing  on  the  character  of  the  offering. 

3.  The  size  of  the  offering.  It  should  be 
noted  that  the  exemption  of  section  4  (1) 
is  of  transactions  by  an  issuer  not  involving 
any  pubfic  offering.  In  view  of  this  language, 
it  would  appear  to  be  proper  to  consider  not 
merely  the  specific  transaction  or  transac¬ 
tions  between  the  issuer  and  the  initial  pur¬ 
chasers,  but  also  the  extent  to  which  a  later 
public  offering  of  all  or  part  of  the  securities 
sold  by  the  issuer  is  likely.  Hence  I  feel 
that  this  exemption  was  intended  to  be  ap¬ 
plied  chiefly  to  small  offerings,  which  in  their 
nature  are  less  likely  to  be  publicly  offered 
even  if  redlstrllputed. 

For  the  same  reason  I  feel  that  a  material 
consideration  is  whether  the  security  in 
question  is  part  of  an  issue  already  dealt 
in  by  the  public,  either  on  a  national  securi¬ 
ties  exchange  or  on  the  over-the-counter 
market,  or,  within  the  reasonable  contem¬ 
plation  of  the  parties,  is  likely  thus  to  be 
dealf  in  shortly  after  its  issuance.  This 
factor  again  may  indicate  whether  public 
distribution  of  the  security  in  question  is 
likely  within  a  reasonable  time, 

4.  The  manner  of  offering.  I  have  already 
indicated  my  opinion  that  the  purpose  of 
the  exemption  of  non-public  offerings  is 
largely  limited  to  those  cases  wherein  the 
issuer  desires  to  consummate  a  few  trans¬ 
actions  with  particular  persons.  Conse¬ 
quently,  I  feel  that  transactions  which  are 
effected  by  direct  negotiation  by  the  issuer 
are  much  more  likely  to  be  non-public  than 
those  effected  through  the  use  of  the  ma¬ 
chinery  of  public  distribution. 
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I  have  gone  Into  this  matter  at  length  in 
order  that  you  may  be  apprised  of  the  many 
elements  which  in  my  opinion  go  into  the 
determination  of  what  constitutes  a  trans¬ 
action  not  involving  any  public  offering. 
There  may  be  some  situations  where  all  the 
factors  are  so  clear  that  it  would  be  possible 
to  express  a  definite  opinion.  In  a  situa¬ 
tion  such  as  you  present,  however,  I  feel 
that  the  offering  would  be  carefully  scru¬ 
tinized  by  any  court  before  which  it,  may 
come  and  that  any  letter  which  purported 
to  describe  the  situation,  and  on  which  my 
opinion  would  necessarily  be  based,  could 
not,  adequately  advise  as  to  the  various  fac¬ 
tors  which  are  involved. 

I  call  your  attention  to  the  fact  that  any 
dealer  who  might  subsequently  purchase 
from  an  initial  purchaser  the  securities 
which  you  propose  to  offer,  would  be  re¬ 
quired  to  satisfy  himself  that  the  initial 
purchaser  had  not  purchased  with  a  view 
to  distribution.  If  the  initial  purchaser  had 
purchased  with  this  intent,  he  would  be  an 
underwriter,  and  sales  by  a  dealer  of  securi¬ 
ties  bought  by  him  from  such  an  initial  pur¬ 
chaser  would,  as  a  general  rule,  not  be 
exempt  until  at  least  a  year  after  the  purchase 
of  the  securities  by  the  dealer.  The  sale  of 
unregistered  securities  to  a  limited  number 
of  initial  purchasers,  therefore,  leads  to  a 
practical  situation  in  which  such  initial  pur¬ 
chasers  may  have  diflSculty  in  disposing  of 
the  securities  purchased  by  them.  Any 
opinion  which  I  might  render  in  connection 
with  the  proposed  offering  might,  I  fear, 
be  availed  of  by  the  issuer  or  by  an  initial 
purchaser  as  a  means  of  satisfying  a  dealer, 
at  a  later  date,  that  he  might  purchase  the 
securities  in  question  and  market  them 
without  risk  of  violating  the  Act.  You  will 
appreciate  that  my  opinion  would  not 
actually  have  this  effect,  since  in  the  case  of 
each  transaction  there  would  be  involved 
various  matters  of  fact  on  which  I  am  not  in 
a  position  to  express  an  opinion.  •  •  • 

[Securities  Act  Release  No.  285,  January 
24,  19351 

§  231.312  Letter  of  General  Counsel 
discussing  the  availability  of  an  exemy- 
iion  from  registration  for  securities  is- 
sued  in  exchange  for  other  securities 
where  the  terms  of  the  issuance  and  ex¬ 
change  are  subject  to  approval  by  a  state 
public  utility  commission. 

Section  3  (a)  (10)  exempts  from  registra¬ 
tion: 

Any  security  which  is  issued  in  exchange 
for  one  or  more  bona  fide  outstanding  securi¬ 
ties,  claims  or  property  interests,  or  partly 
in  such  exchange  and  partly  for  cash,  w'here 
the  terms  and  conditions  of  such  Issuance 
and  e.xchange  are  approved,  after  a  hearing 
upon  the  fairness  of  such  terms  and  condi¬ 
tions  at  which  all  persons  to  w’hcm  it  is  pro¬ 
posed  to  issue  securities  in  such  exchange 
Ehall  have  the  right  to  appear,  by  any  court, 
or  by  any  official  or  agency  of  the  United 
States,  or  by  any  State  or  Territorial  banking 
or  insurance  commission  or  other  govern- 
mental  authority  expressly  authorized  by  law 
to  grant  such  approval. 

I  shall  take  up  in  order  the  three  questions 
you  have  raised  as  to  the  interpretation  of 
this  section. 

1.  Is  adequate  notice  to  all  persons  to  whom 
ft  is  proposed  to  issue  securities  of  the  hear- 
iug  on  the  fairness  of  their  issuance  neces¬ 
sary  for  an  exemption  under  section  3  (a) 
(10)? 

Although  the  wording  of  section  3  (a)  (10) 
does  not  demand  such  notice,  in  my  opinion 
this  requirement  is  to  be  implied  from  the 
uecessity  for  a  “hearing  •  *  •  at  which 

all  persons  to  whom  it  is  proposed  to  issue 
securities  •  •  •  shall  have  the  right  to 

appear”.  To  give  substance  to  this  express 
requirement,  some  adequate  form  of  notice 


seems  necessary.  The  usual  practice  of  giv¬ 
ing  notice  to  persons  who  will  receive  securi¬ 
ties  in  reorganizations,  mergers  and  consoli¬ 
dations  supports  this  view.  Of  course,  the 
question  of  w'hat  mode  of  notice  is  adequate 
cannot  be  answered  in  the  abstract  but  may 
vary  with  the  facts  and  circumstances  in 
each  case. 

2.  Is  a  grant  of  express  authorization  of 
law  to  a  state  governmental  authority  to  ap¬ 
prove  the  fairness  of  the  terms  and  conditions 
of  the  Issuance  and  exchange  of  securities 
necessary  for  an  exemption  under  section  3 
(a)  (10),  or  is  express  authorization  merely 
to  approve  the  terms  and  conditions  suffi¬ 
cient? 

Tlie  punctuation  and  grammatical  con¬ 
struction  of  the  last  clause  of  section  3  (a) 
(10)  indicate  that  the  words  "expressly  au¬ 
thorized  •  •  *  by  law”  were  not  Intended 
to  modify  “courts  or  officials  or  agencies  of 
the  United  States”.  In  my  opinion  a  State 
governmental  authority  (with  the  possible 
exception  of  a  banking  or  insurance  com¬ 
mission)  must  possess  express  authority  of 
law  to  approve  the  fairness  of  the  terms  and 
conditions  of  the  issuance  and  exchange  of 
the  securities  in  question.  This  interpreta¬ 
tion  seems  necessary  to  give  meaning  to  the 
express  requirement  of  a  hearing  upon  the 
fairness  of  such  terms  and  conditions,  which 
must  subsume  authority  in  the  supervisory 
body  to  pass  upon  the  fairness  from  the 
standpoint  of  the  Investor,  as  well  as  the 
Issuer  and  consumer,  and  to  disapprove  terms 
and  conditions  because  unfair  either  to  those 
who  are  to  receive  the  securities  or  to  other 
security  holders  of  the  issuer,  or  to  the  pub¬ 
lic.  This  requirement  seems  the  more  es¬ 
sential  in  that  the  whole  Justification  for  the 
exemption  afforded  by  section  3  (a)  (10)  is 
that  the  e.xamination  and  approval  by  the 
body  in  question  of  the  fairness  of  the  issue 
in  question  is  a  substitute  for  the  protection 
afforded  to  the  investor  by  the  information 
which  would  otherwise  be  made  available  to 
him  through  registration.  The  requisite  ex¬ 
press  authorization  of  law  to  approve  the 
fairness  of  such  terms  and  conditions,  how¬ 
ever,  probably  need  not  necessarily  be  in 
haec  verba  but,  to  give  effect  to  the  words 
“express”  and  “by  law”,  must  be  granted 
clearly  and  explicitly. 

3.  Does  a  hearing  by  an  authority  ex¬ 
pressly  authorized  by  law  to  hold  such  a 
hearing  satisfy  the  requirement  of  a  hear¬ 
ing  in  section  3  (a)  (10),  if  the  state  law 
does  not  require  a  hearing? 

I  believe  that,  as  a  corollary  to  the  view 
expressed  in  my  answer  to  the  second  ques¬ 
tion,  supra,  and  in  c»der  that  a  hearing  have 
legal  sanction,  the  approving  authority  must 
be  expressly  authorized  by  law  to  hold  the 
hearing:  but  in  my  opinion  it  is  unnecessary 
that  the  hearing  be  mandatory  under  appli¬ 
cable  state  law.  Therefore,  if  state  law  ex¬ 
pressly  authorizes  the  approving  authority 
to  hold  a  hearing  on  the  fairness  of  the  terms 
and  conditions  of  the  issuance  and  exchange 
of  securities,  and  such  a  hearing  is  in  fact 
held,  this  requirement  of  section  3  (a)  (10) 
is  satisfied.  As  stated  before,  the  express  au¬ 
thority  need  not  be  in  any  particular  lan¬ 
guage,  but  a  clear  and  explicit  grant  of  statu¬ 
tory  power  is  essential. 

You  will  appreciate  that  the  General 
Counsel’s  office  cannot  attempt  to  interpret 
the  relevant  statutes  of  each  state  to  find 
whether  they  grant  state  authorities  the 
powers  necessary  to  satisfy  the  requirements 
Of  section  3  (a)  (10).  Obviously,  these  are 
questions  of  local  law  and  must  be  for  the 
determination  of  local  attorneys.  For  these 
reasons,  I  am  not  in  a  position  to  render  any 
opinion  as  to  whether  specific  legislation 
grants  to  a  state  authority  the  powers  nec¬ 
essary  for  an  exemption  under  section  3  (a) 
(10). 

[Securities  Act  Release  No.  312,  March 
15,  1935] 


§  231.401  Letter  of  General  Counsel 
discussing  the  availability  of  an  exemp¬ 
tion  from  registration  to  Collateral  Trust 
Notes. 

Section  3  (a)  (3)  of  the  Securities  Act  of 
1933  exempts  from  the  registration  require¬ 
ments  of  the  Act  “Any  note,  draft,  bill  of 
exchange,  or  banker’s  acceptance  which 
arises  cut  of  a  current  transaction  or  the 
proceeds  of  which  have  been  or  are  to  be 
used  for  current  transactions,  and  which 
has  a  maturity  at  the  time  of  issuance  of  not 
exceeding  nine  months,  exclusive  of  days  of 
grace,  or  any  renewal  thereof  the  maturity 
of  which  is  likewise  limited”. 

The  question  of  what  is  a  “current  trans¬ 
action”  is  one  which  must  be  considered  in 
the  light  of  the  particular  facts  and  busi¬ 
ness  practices  surrounding  individual  cases. 
In  general,  it  would  seem  that  the  proceeds 
of  notes  having  a  maturity  of  not  more  than 
nine  months,  of  the  type  normally  Issued 
by  finance  companies,  may  be  regarded  as 
used  for  current  transactions  if  the  follow¬ 
ing  conditions  are  satisfied: 

1.  The  issuer  of  the  notes  for  which  ex¬ 
emption  is  claimed  is  in  the  business  of  mak¬ 
ing  loans  on  or  purchasing  notes.  Instalment 
contracts,  or  other  evidences  of  Indebtedness. 

2.  The  proceeds  cf  the  notes  for  which  ex¬ 
emption  is  claimed  are  used  for  current 
transactions,  w’hich  may  properly  include 
either  (a)  the  making  of  loans  upon  or  the 
purchasing  of  such  notes,  instalment  con¬ 
tracts,  or  other  evidences  of  indebtedness  in 
the  usual  course  of  business,  or  (b)  the  pay¬ 
ment  of  outstanding  notes  exempt  luider 
section  3  (a)  (3). 

[Securities  Act  Release  No.  401,  June  18, 
1935] 

§  231.464  Letter  of  General  Counsel 
discussvig  distribution  by  statistical  serv¬ 
ices  of  bulletins  of  and  circulars  describ¬ 
ing  securities  for  which  registration 
statements  have  been  filed. 

I  understand  that  certain  bulletins  com¬ 
piled  by  your  company  include  in  summar¬ 
ized  form  Information  concerning  particu¬ 
lar  securities.  This  information  is  taken 
from  your  files  and  from  the  registration 
statements  and  prospectuses  filed  in  respect 
of  such  securities  under  the  Securities  Act 
of  1933.  Although  these  bulletins  consist 
primarily  of  statements  of  facts  they  also 
contain  your  ratings  of  the  securities  in¬ 
volved,  together  with  expressions  of  your 
opinion  as  to  their  investment  value.  It  is 
proposed  that  these  bulletins  be  circulated 
by  your  company  to  its  subscribers  and  cli¬ 
ents  prior  to  the  effective  date  of  the  regis¬ 
tration  statements  for  the  securities  which 
they  describe,  but  subsequent  to  the  filing 
of  such  statements.  It  is  my  further  under¬ 
standing  that  your  subscribers  may  purchase 
these  bulletins  in  any  quantity  desired.  You 
inquire  as  to  the  effect  of  the  Securities  Act 
of  1933,  as  amended,  upon  the  circulation 
of  a  preliminary  bulletin  by  your  company 
prior  to  the  effective  date  of  the  registration 
statement  covering  the  security  described 
therein,  and  as  to  the  legality  of  the  use  of 
the  bulletin  by  your  subscribers  both  prior 
and  subsequent  to  registration  becoming 
effective. 

It  is  my  understanding  that  your  com¬ 
pany  receives  no  consideration,  either  direct¬ 
ly  or  indirectly,  from  any  issuer,  underwriter 
or  dealer,  for  describing  the  securities  in  your 
bulletins,  and  is  in  no  way  Interested  in  the 
sale  of  the  described  securities.  Accordingly, 
it  seems  clear  that  the  circulation  by  you 
of  these  bulletins,  even  though  effected 
through  the  use  of  the  mails  or  instrumen¬ 
talities  of  Interstate  commerce,  prior  to  the 
effective  date  of  a  registration  statement 
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covering  the  described  security,  does  not  con¬ 
stitute  a  violation  of  the  Securities  Act  of 
1933,  as  amended.  It  seems  equally  clear 
that  the  circulation  by  you  of  such  bulletins 
would  not  be  affected  by  section  17  (b)  of 
the  act.  since  that  section  Is  applicable  only 
If  the  person  circulating  such  literature  de¬ 
scribes  the  security  in  question  for  a  consid¬ 
eration  received  from  an  issuer,  underwriter 
or  dealer. 

With  respect  to  the  use  which  underwriters 
or  dealers  (Including  banks)  may  make  of 
such  bulletins.  I  call  your  attention  to  Re¬ 
lease  No.  70  of  the  Federal  Trade  Commission, 
(17  CFR,  231.70)  dated  November  6,  1933, 
which  reads  in  part  as  follows: 

In  re.spouse  to  Inquiries  concerning  how 
far  an  underwriter  may  go  in  discussing  and 
advertising  a  proposed  new  offering  of  securi¬ 
ties  prior  to  the  effective  date  of  a  registra¬ 
tion  statement  filed  under  the  Securities  Act, 
the  Federal  Trade  Commission  today  makes 
public  the  following  letter  transmitted  to  an 
inquirer:  •  •  • 

You  ask  further,  however,  whether  circu¬ 
lars,  describing  a  security  In  the  method  In 
W’hlch  a  prospectus  conforming  to  Section  10 
describes  a  security  but  clearly  and  unmis¬ 
takably  marked  to  Indicate  that  they  are  In¬ 
formative  only,  negativing  without  equivoca¬ 
tion  either  Impliedly  or  expressly  an  Intent  to 
solicit  offers  to  buy  or  to  make  an  offer  to 
sell,  can  be  circulated  with  Impunity  during 
the  waiting  period  by  an  Issuer  or  an  under¬ 
writer.  You  assume,  as  I  assume,  that  both 
the  letter  and  the  spirit  of  these  markings 
are  strictly  adhered  to.  Such  conduct  seems 
not  only  allowable  but  one  that  carries  out 
the  general  purposes  of  the  Act.  Prospective 
purchasers,  whether  they  be  dealers  or  the 
general  public,  should  during  this  waiting 
period  be  educated  up  to  the  nature  of  an 
Issue,  which  it  Is  expected  that  they  will 
shortly  be  asked  to  buy,  always  reminding 
them  that  no  determination  to  buy  is  re¬ 
quested  of  them  until  the  expiration  of  the 
waiting  period. 

Such  a  procedure  hardly  needs  any  expres¬ 
sion  from  this  Division  to  indicate  that  it  is 
permissible  under  the  Act.  The  House  Re¬ 
port  expressly  states,  pp.  12-13 : 

“The  bill,  apart  from  section  16  (b)  [now 
section  17  (b) )  Is  not  concerned  with  com¬ 
munications  which  merely  describe  a  secur¬ 
ity,  It  Is,  therefore,  possible  for  underwriters 
who  w’lsh  to  Inform  a  selling  group  or  dealers 
generally  of  the  nature  of  a  security  that  will 
be  offered  for  sale  after  the  effective  date  of 
the  registration  statement,  to  circulate 
among  them  full  information  respecting  such 
a  security.  This  could  easily  and  effectively 
be  done  by  circulating  the  offering  circular 
Itself,  If  clearly  marked  In  such  a  manner  as 
to  Indicate  that  no  offers  to  buy  should  be 
sent  or  would  be  accepted  until  the  effective 
date  of  the  registration  statement." 

I  concur  fully  with  the  opinion  expressed 
by  the  Federal  Trade  Commission  In  Release 
No.  70,  and  believe  that  the  principles  which 
are  embodied  therein  are  determinative  in 
considering  the  use  which  may  be  made  of 
your  bulletins  by  those  of  your  subscribers 
who  are  underwriters  or  dealers.  Although 
that  opinion  was  primarily  concerned  with 
the  circulation  of  information  by  under¬ 
writers  to  dealers,  the  views  therein  expressed 
seem  equally  applicable  to  any  information 
based  on  the  registration  statement  filed  with 
the  Commission,  even  though  furnished  by 
Issuers,  underwriters,  or  dealers  to  potential 
Investors  since  the  legality  of  the  submission 
of  preliminary  information  under  section  5 
is  dep)cndcnt  upon  whether  or  not  it  Is  used 
In  connection  with,  or  It  Itself  constitutes,  an 
“offer  to  sell,"  as  that  term  Is  defined  In  the 
Act.  Consequently,  It  is  Immaterial  whether 
the  bulletin  Is  sent  to  dealers  or  potential 
Investors.  However,  as  Is  pointed  out  In  the 
Release,  the  making  of  any  attempts  to  dis¬ 
pose  of  a  security  or  to  solicit  offers  to  buy  a 
security,  fall  within  the  prohibition  of  sec¬ 
tion  5  of  the  Act  during  the  twenty-day 


period  preceding  the  effective  date  of  regis¬ 
tration,  as  well  as  prior  to  the  filing  of  the 
registration  statement.  Accordingly,  any 
circulation  by  underwriters  or  dealers  of  a 
bulletin  descriptive  of  a  particular  security, 
W’hlch  Is  In  furtherance  of  an  offering  of 
such  security  for  sale  prior  to  the  effective 
date  of  registration,  or  of  a  solicitation  dur¬ 
ing  that  period  of  an  offer  to  buy  the  se¬ 
curity,  would  fall  within  the  prohibitions 
of  section  5  of  the  Act. 

On  the  other  hand,  even  though  your  sub¬ 
scribers  transmit  these  bulletins  to  their 
clientele  through  the  malls  or  Interstate 
commerce,  such  transmittal  Is  not  a  viola¬ 
tion  of  the  Act  If  the  subscriber  does  not 
in  fact  use  the  bulletins  as  selling  literature. 
Whether  or  not  a  subscriber  is  iislng  a  bulle¬ 
tin  as  selling  literature  Is,  of  course,  a  ques¬ 
tion  of  fact  in  each  case  as  to  which  no  gen¬ 
eralization  can  be  made.  The  Intent  with 
which  the  bulletins  are  used,  as  determined 
from  all  surrounding  circumstances,  would 
control  the  legality  of  circulation  thereof  by 
underwriters  or  dealers. 

If  an  underwriter  or  dealer  ware  to  supple¬ 
ment  a  bulletin  with  selling  literature  or 
with  a  recommendation  to  the  recipient  as 
to  the  desirability  of  purchase,  or  were  to 
attempt  to  obtain  from  the  recipient  some 
Indication  of  interest  however  tentative.  In 
purchasing  the  described  security,  such  ac¬ 
tion,  in  my  opinion,  would  almost  conclu¬ 
sively  establish  that  the  bulletin  was  being 
used  In  an  attempt  to  dispose  of  or  to  solicit 
an  order  for  the  purchase  of  the  security. 

In  this  connection  I  call  your  attention 
to  the  problem  created  by  the  insertion  In 
the  bulletins  of  your  ratings  of  the  described 
securities  and  of  your  opinion  as  to  their 
Investment  value.  As  has  been  pointed  out 
above,  an  underwriter  or  dealer  who  circu¬ 
lates  with  a  bulletin  or  other  purely  de¬ 
scriptive  matter  his  recommendation  as  to 
the  desirability  of  the  Investor’s  purchase 
of  the  security  would  In  all  probability  be 
held  to  have  offered  the  security  for  sale. 
In  my  opinion,  the  Insertion  of  such  material 
by  the  statistical  service  creates  a  substan¬ 
tial  risk  that  underwriters  or  dealers,  in 
circulating  the  bulletins,  would,  where  such 
opinion  material  Is  favorable,  be  held  to  have 
violated  the  Act  through  their  participation 
In  a  recommendation  of  the  security  for 
purchase. 

Tlie  legality  of  the  circulation  of  a  bulle¬ 
tin  subsequent  to  the  effective  date  of  regis¬ 
tration  would  be  governed  by  those  provisions 
of  the  Act  which  forbid  the  transmission 
through  the  mails  or  interstate  commerce  of 
selling  literature  unless  such  literature  is  a 
prospectus  meeting  the  requirements  of  the 
Act  or  IS  accompanied  or  has  been  preceded 
by  such  a  prospectus.  Whether  a  bulletin 
constitutes  selling  literature  would,  as  has 
been  pointed  out  above,  depend  in  large 
measure  on  the  use  to  which  it  is  put.  If  It 
were  used  by  underwriters  or  dealers  as  sell¬ 
ing  literature,  its  circulation  would  be  lawful 
only  If  It  were  accompanied  or  preceded  by 
a  copy  of  a  prospectus  meeting  the  require¬ 
ments  of  the  Act. 

The  General  Counsel  of  the  Commis¬ 
sion  supplemented  his  opinion  with  a 
suggestion  that,  in  order  to  prevent  any 
unwitting  misuse  by  luiderwriters  or 
dealers  of  bulletins  such  as  those  under 
consideration,  it  would  be  advisable  to 
print  on  all  bulletins  a  statement  calling 
the  attentiori  of  dealers  to  the  effect  of 
pertinent  sections  of  the  Securities  Act. 
A  statement  such  as  the  following  was 
suggested: 

Attention  of  underwriters  and  dealers  Is 
caUed  to  the  fact  that  no  attempt  or  offer  to 
dispose  of  this  security,  or  to  solicit  an  offer 
to  buy  this  security,  may  lawfully  be  made 
through  the  use  of  any  agency  of  Interstate 
commerce,  or  of  the  malls,  until  a  registra¬ 


tion  statement  covering  this  security  has 
become  effective. 

In  connection  with  any  such  attempt  or 
offer  to  dispose  of  this  security,  or  to  solicit 
an  offer  to  buy  this  security,  even  though 
made  after  registration  Is  effective,  this  bul¬ 
letin  may  lawfully  be  used  by  underwriters  or 
dealers  only  if  accompanied  or  preceded  by  a 
prospectus  meeting  the  requirements  of  the 
Federal  Securities  Act. 

[Securities  Act  Release  No.  464,  August 
19,  1935] 

§  231.493  The  context  of  certain  in¬ 
structions  to  the  use  of  Form  E-1  il7 
CFR,  239.8)  for  registration  statements 
relating  to  the  necessity  of  registration 
of  securities  involved  in  a  consolidation, 
merger  or  reorganization. 

Rules  as  to  the  use  of  Form  E-1  {17  CFR, 
239.8)  1.  Subject  to  the  provisions  of  Rule  6 

below.  Form  E-1  (17  CFR,  239.8)  is  to  be 
used  to  register  securities  (including  con¬ 
tracts  of  guaranty  but  excepting  voting  tru.st 
certificates,  certificates  of  deposit,  and  certifi¬ 
cates  of  interest  or  shares  in  unincorporated 
investment  trusts  of  the  fixed  or  restricted 
management  type  not  having  a  board  of  di¬ 
rectors  or  a  board  of  persons  performing  sim¬ 
ilar  functions,  but  having  a  depositor  or 
sponsor)  sold  or  modified  in  the  course  of  a 
reorganization,  as  defined  in  Rule  5  below’. 

2.  A  separate  registration  statement  shall 
be  filed  by  each  separate  issuer,  whether  it  be 
a  primary  Issuer  or  a  guarantor. 

3.  A  registration  statement  for  securities 
requiring  registration  on  Form  E-1  shall  be 
effective  before  their  “sale”  by  the  issuer 
thereof  or  an  underwriter  or  dealer. 

A  “sale”  of  such  securities  by  the  Issuer 
thereof  is  Involved  in  the  submission  of  a 
plan  or  agreement  for  reorganization: 

(a)  When  a  opportunity  to  assent  to  or  to 
dissent  or  withdraw  from  a  plan  or  agreement 
for  reorganization  Is  given  on  such  terms 
that  a  person  so  assenting  or  falling  to  dissent 
or  withdraw  within  a  limited  time  will  be 
bound,  so  far  as  he  personally  is  concerned, 
to  accept  such  securities,  unless  at  the  same 
time  he  retains  or  is  given  a  right  subse¬ 
quently  to  withdraw  which  Is  conditioned.  If 
at  all,  only  upon  his  payment  of  not  more 
than  his  proportionate  part  of  the  expenses 
of  reorganization,  and 

(b)  If  the  plan  or  agreement  referred  to 
is  submitted  by,  or  with  the  authority  of, 
the  issuer  of  such  securities. 

A  registration  statement  for  such  securities 
shall,  therefore,  be  effective  before  such  “sale  " 
is  made. 

If  the  condition  stated  under  (b)  In  the 
preceding  paragraph  Is  absent,  either  because 
the  proposed  Issuer  Is  not  In  existence  or  fer 
any  other  reason,  no  registration  of  such 
securities  is  then  necessary.  In  view  of  the 
provisions  of  the  first  clause  of  section  4(1) 
of  the  Act.  A  registration  statement  for  such 
securities  shall  be  In  effect  In  any  event,  how’- 
ever,  before  their  "sale”  (including  their  is.sue 
or  modification)  by  their  issuer  or  an  under- 
WTiter  or  dealer, 

4.  Since  the  "sale”  of  securities  registered 
on  this  form  may  be  made  under  circum¬ 
stances  different  from  those  subsequently 
existing  at  the  date  of  commencement  of 
their  delivery  to  the  ultimate  holders  thereof, 
it  is  required,  as  a  condition  to  the  continued 
effectiveness  of  a  statement  on  this  foi’m  after 
the  latter  date,  that: 

( 1 )  Any  document  which  is  required  as  an 
exhibit  and  which  becomes  effective  or  which 
is  put  Into  final  form  subsequent  to  the 
effective  date  of  the  registration  statement 
and  prior  to  the  commencement  of  the  de¬ 
livery  of  the  securities  to  the  ultimate  hold¬ 
ers  thereof,  and 

(2)  Any  amendment  to  a  document  which 
Is  required  under  Exhibit  A  or  D  and  which 
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becomes  effective  In  such  period,  shall  be  filed 
as  an  amendment  to  the  registration  state¬ 
ment. 

5.  As  used  in  these  rules  and  the  accom¬ 
panying  Instructions: 

(1)  The  term  “reorganization"  includes 
any  transaction  involving: 

(a)  A  readjustment  by  modification  of  the 
terms  of  securities  by  agreement:  or 

(b)  A  readjustment  by  the  exchange  of 
securities  by  the  Issuer  thereof  for  others  of 
its  securities;  or 

(c)  The  exchange  of  securities  by  the  issuer 
thereof  for  securities  of  another  issuer;  or 

(d)  The  acquisition  of  assets  of  a  person, 
directly  or  indirectly,  partly  or  wholly,  in 
consideration  of  securities  distributed  or  to 
be  distributed  as  part  of  the  same  transaction 
directly  or  indirectly  to  holders  of  securities 
issued  by  such  person  or  secured  by  assets  of 
such  person;  ^  or 

(e)  A  merger  or  consolidation.* 

(2)  The  term  “sale"  has  the  meaning  given 
in  Section  2  (3)  of  the  Act;  “Any  contract 
of  sale  or  disposition  of,  attempt  or  offer  to 
dispose  of,  or  solicitation  of  an  offer  to  buy." 

(3)  The  term  “security  holder"  includes  a 
person  holding  a  certificate  issued  against 
the  deposit  of  the  security  referred  to,  whether 
or  not  he  is  entitled  to  return  of  the  security 
upon  surrender  of  the  certificate. 

Note;  The  Commission  deems  no  sales  to 
stockholders  of  a  corporation  to  be  in¬ 
volved,  within  the  meaning  of  the  definition 
quoted  in  Rule  5  (2),  where,  pursuant  to 
statutory  provisions  or  provisions  contained 
in  the  certificate  of  incorporation,  there  is 
submitted  to  the  vote  of  such  stockholders  a 
proposal  for  the  transfer  of  assets  of  such 
corporation  to  another  person  in  considera¬ 
tion  of  the  issuance  of  securities  of  such 
other  person,  or  a  plan  or  agreement  for  a 
statutory  merger  or  consolidation,  provided 
the  vote  of  a  required  favorable  majority: 

(a)  Will  operate,  so  far  as  the  corporation 
the  stockholders  of  which  are  voting  is  con¬ 
cerned,  to  authorize  the  transfer  or  to  effectu¬ 
ate  the  merger  or  consolidation  (except  for 
the  taking  of  action  by  the  directors  of  the 
corporations  Involved  and  for  compliance 
with  such  statutory  provisions  as  the  filing 
of  such  plan  or  agreement  with  the  appro¬ 
priate  state  authorities),  and 

(b)  Will  bind  all  stockholders  of  such  cor¬ 
poration,  except  to  the  extent  that  dissent¬ 
ing  stockholders  may,  under  statutory  provi¬ 
sions  or  provisions  contained  in  the  certifi¬ 
cate  of  incorporation,  be  entitled  to  receive 
the  appraised  or  fair  value  of  their  holdings. 

The  Commission  deems  it  Immaterial  in 
these  circumstances  whether  the  person  the 
securities  of  which  are  to  be  Issued  is  in  ex¬ 
istence  or  not;  whether,  if  such  person  in 
existence,  the  plan,  agreement  or  proposal  is 
submitted  by  or  with  its  authority;  or 
whether,  in  the  case  of  transfer  of  assets, 
such  securities  are  to  be  Issued  to  stockhold¬ 
ers  directly,  or  are  to  be  distributed  to  them 
as  a  liquidating  dividend  or  otherwise. 

When,  in  accordance  with  this  Note,  sub¬ 
mission  of  a  plan,  agreement,  or  proposal  to 
the  vote  of  stockholders  Involves  no  sale  to 
them,  the  Commission  deems  no  sales  to  be 
involved  in  the  delivery  of  securities  to  such 
stockholders. 

Accordingly,  neither  the  submission  to  the 
vote  of  stockholders  of  a  plan,  agreement  or 
proposal  of  the  character  specified  in  this 
Note,  nor  the  delivery  of  securities  thereun¬ 
der  to  such  stockholders,  requires  the  regis¬ 
tration  of  such  securities  or  the  delivery  of 
a  prospectus  meeting  the  requirements  of 
section  10  of  the  Act. 

6.  (a)  If,  in  the  course  of  a  reorganization 
involving  no  sales  of  securities  to  stockhold- 

*  Although  a  “reorganization”  is  involved 
In  a  given  situation,  consideration  should  be 
given  to  the  Note  following  Rule  6  (3)  in 
determining  whether  it  is  necessary  to  regis¬ 
ter  securities  issuable  to  existing  stockholders 
in  connection  with  such  reorganization. 
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ers  as  such  (see  Note  above  under  Rule  6), 
other  securities  requiring  registration  are  is¬ 
sued  (as,  for  example,  securities  issued  to  a 
transferring  corporation  which  are  to  be  dis¬ 
tributed  by  it  for  cash),  such  other  securi¬ 
ties  may  be  registered  on  the  form  w’hich 
would  be  appropriate  if  only  such  other  secu¬ 
rities  were  being  Issued. 

(b)  In  accordance  with  Special  Rule  1  as 
to  the  use  of  Form  A-2  (17  CFR,  239.2)  for 
Corporations,  Form  A-2  (17  CFR,  239.2)  may 
be  used  in  lieu  of  Form  E-1  (17  CFR,  239.8) 
under  the  circumstances  there  described, 
notwithstanding  the  provisions  of  Rules  1 
and  5(1)  above. 

(c)  In  the  case  of  any  guarantee  of,  or  as¬ 
sumption  of  liability  on,  securities  heretofore 
registered  on  Form  D-2,  registration  of  such 
guaranty  or  assumption  of  liability  may,  at 
the  option  of  the  issuer,  be  effected  on  Form 
D-2  or  Form  E-1  (17  CFR,  239.8) 

This  ^endment  shall  become  effective 
September  19,  1935. 

(Securities  Act  Release  No.  493,  Septem¬ 
ber  20,  1935] 

§  231.538  Letter  of  General  Counsel 
discussing  the  availability  of  an  exemp¬ 
tion  from  registration  for  the  issuance 
of  securities  under  deposit  agreements 
where  solicitations  under  the  agreements 
were  begun  prior  to  the  effective  date  of 
the  registration  requirements  of  the  Se¬ 
curities  Act. 

My  attention  has  been  directed  to  a  type 
of  deposit  ^reement  under  which  mort¬ 
gage  bonds  or  other  securities  have  been 
deposited,  which  agreement  authorizes  the 
Committee  appointed  thereunder,  in  its  dis¬ 
cretion,  to  cause  title  to  the  mortgaged 
property  to  be  vested  in  a  trustee,  or  trus¬ 
tees.  or  in  a  corporation.  Under  such  type 
of  deposit  agreement  the  Committee  is  fur¬ 
ther  authorized,  in  its  discretion,  to  cause 
the  issuance  and  delivery  to  holders  of  cer¬ 
tificates  of  deposit,  of  certificates  of  inter¬ 
est  in,  or  other  securities  of,  the  trust,  or 
certificates  for  shares  of  stock  or  other  se¬ 
curities  of  the  corporation,  in  which  the 
title  to  the  property  becomes  vested.  The 
scope  of  the' Committee’s  discretion  is  such 
that  the  transfer  of  title  to  the  property  and 
the  issuance  and  delivery  of  the  securities 
referred  to  above  may  be  effected  by  the 
Committee  without  further  authorization  on 
the  part  of  the  holders  of  certificates  of  de¬ 
posit,  and  without  affording  such  holders 
an  opportunity  to  withdraw  deposited 
securities. 

It  is  understood  that  the  solicitation  of 
the  deposit  of  bonds  or  other  securities  un¬ 
der  such  type  of  deposit  agreement  was  com¬ 
menced  prior  to  July  27,  1933,  and  has  been 
continued  subsequent  to  that  date  in  such 
manner  as  not  to  constitute  a  new  offering 
of  certificates  of  deposit,  and  that  the  trust 
or  corporation  which  is  to  issue  the  new  se¬ 
curities  has  been  or  is  to  be  formed  at  the 
direction  of  the  Committee  acting  pursu¬ 
ant  to  authority  conferred  by  the  deposit 
agreement. 

The  effect  of  section  3  (a)  (1)  of  the  Se¬ 
curities  Act  of  1933,  as  amended,  is  to  exempt 
from  the  registration  requirements  of  the 
Act  any  security  which,  prior  to  July  27,  1933, 
was  bona  fide  offered  to  the  public,  except 
that  such  exemption  does  not  apply  to  any 
new  offering  of  such  security  by  an  Issuer 
or  xmderwriter  occurring  on  or  after  that 
date.  The  certificates  of  deposit  issued 
tmder  such  type  of  deposit  agreement,  even 
though  issued  and  delivered  on  or  after 
July  27,  1933,  are,  under  the  circumstances 
outlined  above,  exempt  from  registration, 
since  the  offering  of  such  securities  was 
initiated  by  the  issuer  thereof  prior  to  July 
27,  1933.  The  further  question  is  presented 
as  to  whether  the  securities  ultimately  de¬ 
liverable  to  the  holders  of  certificates  of  de¬ 
posit  after  the  transfer  of  title' contemplated 


by  the  deposit  agreement  are  exempt  from 
registration.  There  may  be  some  question 
whether  there  is  any  offering  of  such  securi¬ 
ties  for  sale.  But  it  seems  clear  that  such 
offering  as  may  have  been  made  was  made 
prior  to  July  27,  1933,  since  the  Issuance  of 
such  seciorities  was  contemplated  at  the  time 
of  the  solicitation  of  deposits,  and,  under 
the  provisions  of  the  deposit  agreement,  was 
authorized  without  further  submission  to 
holders  cf  certificates  of  deposit  of  the  terms 
and  conditions  under  which  the  transfer  cf 
title  was  to  be  effected  and  the  new  securi¬ 
ties  Issued.  Such  securities  therefore  seem 
likewise  exempt  from  the  registration  re¬ 
quirements  of  the  Act. 

'  As  has  been  pointed  out  above,  the  cer¬ 
tificates  of  deposit  and  the  new  securities 
are  exempt  only  if  there  has  been  no  “new 
offering"  thereof  on  or  after  July  27,  1933. 
What  constitutes  a  “new  offering"  is  a  ques¬ 
tion  of  fact  necessitating  in  each  instance 
consideration  of  all  of  the  surrounding  cir¬ 
cumstances.  However,  it  seems  that  at  least 
the  following  factors  should  be  taken  into 
account  in  determining  whether  a  “new  of¬ 
fering”  is  involved.  If  the  deposit  agree¬ 
ment  specified  a  date  beyond  which  deposits 
were  not  to  be  accepted,  any  amendment  of 
the  agreement,  after  July  27,  1933,  extend¬ 
ing  such  date,  would  s4em  to  Involve  a  new 
offering.  If,  however,  there  was  no  time  limit 
originally  specified  in  the  deposit  agreement, 
or  if  the  time  limit  originally  specified  has 
not  yet  expired,  and  if  deposits  have  been 
continuously  acceptable,  it  would  seem 
equally  clear  that  no  "new  offering"  has  been 
involved. 

[Securities  Act  Release  No.  538,  October 
26,  1935] 

§  231.603  Letter  of  General  Counsel 
discussing  the  availability  of  the  exemp¬ 
tion  from  registration  of  the  second 
clause  of  section  4  (1)  where  a  dealer 
resells  to  the  public  without  registration 
a  block  of  securities  bought  from  an  ini¬ 
tial  purchaser  who  had  acquired  the  se¬ 
curities  in  connection  with  a  so-called 
‘"private”  offering. 

I  call  your  attention  to  my  opinion  set 
out  in  the  next  to  the  last  paragraph  of 
Release  No.  295,  which  states  in  substance 
that  the  answer  to  your  question  depends 
upon  whether  the  initial  purchaser  acquired 
the  securities  with  a  view  to  distribution,  and 
further  points  out  that  if  his  acquisition  was 
with  such  Intent,  he  would  be  an  u:ider- 
wrlter,  so  that  in  general  sales  by  dealers 
of  securities  bought  from  him  would  net  be 
exempt  from  registration. 

You  will  appreciate  that  the  intent  of  the 
initial  purchaser  at  the  time  of  acquisition 
is  a  question  of  fact  upon  which  you  must 
satisfy  yourself,  and  upon  which  I  can  ex¬ 
press  no  opinion. 

I  wish  to  make  clear,  however,  that  I  do 
not  believe  the  fact  that  the  initial  pur¬ 
chaser  has  stated  that  his  original  purchase 
was  for  Investment  and  not  for  resale  is 
necessarily  conclusive  on  this  question.  In 
my  opinion  there  should  be  considered  such 
other  factors  as:  (1)  the  relation  between 
the  Issuer  and  the  initial  purchaser;  (2)  the 
business  of  the  latter,  as  for  example,  wheth¬ 
er  such  purchaser  is  an  underwriter  or  dealer 
in  securities,  and,  if  not,  whether  the  pur¬ 
chase  of  such  a  block  of  securities  for  in¬ 
vestment  is  consistent  with  its  general  oper¬ 
ations;  and  (3)  the  length  of  time  elapsing 
between  the  acquisition  of  the  securities  by 
the  initial  purchaser  and  the  date  of  their 
proposed  resale. 

Of  course,  if  the  securities  in  question  were 
in  fact  purchased  by  the  Initial  purchaser  for 
Investment  rather  than  for  resale,  dealers’ 
sales  thereof  to  the  public  would  not  neces¬ 
sitate  registration  under  the  Securities  Act. 

In  conclusion,  I  feel  that  I  should  point 
out  that  even  though  a  dealer  is  satisfied  that 
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a  particular  block  of  unregistered  securities 
was  bought  by  an  initial  purchaser  for  in¬ 
vestment,  he  nevertheless  takes  the  risk  that. 
If  his  determination  is  incorrect,  sales  by  him 
of  such  securities  will  be  in  violation  of  the 
registration  requirements  of  the  Act. 

f  Securities  Act  Release  No.  603,  Decem¬ 
ber  16,  1935J 

§  231.646  Letters  of  General  Counsel 
discussing  the  applicatioji  of  section  3 
(a)  (9).  The  General  Counsel’s  opinion 
indicating  the  inapplicability  of  section 
3  (a)  (9)  to  other  than  bona  fide  ex¬ 
changes  of  securities,  which  was  given  in 
answer  to  a  query  concerning  a  proposed 
exchange  of  bonds  with  three  notehold¬ 
ers,  is  as  follows: 

Section  3  (a)  (9)  exempts;  Any  security 
exchanged  by  the  issuer  with  its  existing 
security  holders  exclusively  where  no  com¬ 
mission  or  other  remuneration  is  paid  or 
given  directly  or  indirectly  for  soliciting  such 
exchange. 

I  assume  that  no  commission  or  other  re¬ 
muneration  will  be  paid  in  connection  with 
this  exchange,  and  that  the  bonds  will  be 
Issued  only  to  the  above-mentioned  note¬ 
holders  in  exchange  for  the  notes  of  the  cor¬ 
poration.  In  such  case,  on  the  further  as¬ 
sumption  that  none  of  the  bondholders  is 
or  will  be  in  control  of  your  company,  it 
seems  to  me  likely  that  registration  of  the 
bonds  in  question  will  be  unnecessary.  How¬ 
ever,  I  feel  that  I  should  point-out  possible 
limitations  which  I  believe  are  inherent  in 
section  3  (a)  (9),  and  w’hlch  might  operate 
to  prevent  the  applicability  of  the  exemption 
of  tliat  section  despite  formal  compliance 
with  its  conditions. 

I  believe  section  3  (a)  (9)  is  applicable 
only  to  exchanges  which  are  bona  fide,  in 
the  sense  that  they  are  not  effected  merely 
as  a  step  in  a  plan  to  evade  the  registration 
requirements  of  the  Act.  For  example.  Cor¬ 
poration  A,  as  part  of  such  a  plan,  might  issue 
a  large  block  of  its  securities  to  Corporation 
B.  and  might  then  is.sue  new  securities  to 
Corporation  B  in  exchange  for  the  first-issued 
securities,  with  the  understanding  that  such 
new  securities  are  to  be  offered  to  the  public 
by  Corporation  B.  In  my  opinion,  the  mere 
fact  that  the  exchange  in  such  case  might 
comply  with  the  literal  conditions  of  section 
3  (a)  (9)  would  not  avail  to  defeat  the  ne¬ 
cessity  for  registration  of  the  securities  issued 
In  such  exchange.  Cf.  Gregory  v.  Helvering, 
,  293  U.  S.  465. 

In  determining  whether  a  particular  ex¬ 
change  had  been  effected  merely  as  a  step 
in  a  plan  to  evade  the  registration  require¬ 
ments  of  the  Act,  I  believe  that  a  court  would 
take  into  account  various  factors  such  as 
the  length  of  time  during  which  the  securities 
received  by  the  issuer  were  outstanding  prior 
to  their  surrender  in  exchange,  the  number 
of  holders  of  the  securities  originally  out¬ 
standing,  the  marketability  of  such  securi¬ 
ties,  and  also  the  cuestion  whether  the  ex¬ 
change  is  one  which  was  dictated  by  finan¬ 
cial  considerations  of  the  issuer  and  not  pri¬ 
marily  in  order  to  enable  one  or  a  few^  security 
holders  to  distribute  their  holdings  to  the 
public.  In  any  event.  I  call  your  attention 
to  the  fact  that  in  the  case  of  Borland  v. 
Federal  Electric  Company,  now  pending  in 
tire  Faderal  District  Court  for  the  Northern 
District  of  Illinois,  the  question  has  been 
presented  under  the  Federal  Declaratory 
Judgment  Act,  as  to  the  application  of  sec¬ 
tion  3  (a)  (9>  to  a  situation  similar  to  the 
one  which  you  describe.  In  view  of  this 
proceeding,  I  believe  that  it  would  be  in¬ 
advisable  for  me  to  express  any  opinion  other 
than  that  indicated  above. 

The  second  opinion  of  the  General 
Counsel  was  in  reply  to  an  inquiry 
whether  securities  previously  received  by 
a  controlling  stockholder  in  a  bona  fide 


exchange  except  under  seption  3  fa>  (9) 
should  be  registered  before  being  offered 
to  the  public  through  an  underwriter. 
The  relevant  portion  of  the  opinion  fol¬ 
low's  : 

In  order  to  make  clear  my  position  on  this 
question,  I  must  briefly  review  the  legislative 
histories  of  the  present  section  3  (a)  (9) 
and  of  section  2  (11)  of  the  Securities  Act 
of  1933, 

The  last  sentence  of  section  2  (11)  reads 
as  follows:  “As  used  in  this  paragraph  the 
term  ‘issuer’  shall  Include,  In  addition  to 
an  issuer,  any  person  directly  or  indirectly 
controlling  or  controlled  by  the  Issuer,  or 
any  person  under  direct  or  Indirect  common 
control  with  the  issuer.” 

This  sentence,  by  defining  an  underwriter 
to  include  a  person  purchasing  from  one  in 
a  control  relation  with  the  issuer,  makes  the 
exemp'tion  afforded  by  section  4  (1)  Inappli¬ 
cable  to  transactions  by  such  a  person  and 
thus  necessitates  registration  before  distri¬ 
bution  to  the  public  of  securities  acquired 
from  a  person  in  a  control  relation.  The 
report  of  the  House  Committee,  which  con¬ 
sidered  the  identical  language  In  the  bill 
then  before  the  Committee  (H.  R.  5480), 
leaves  no  doubt  as  to  the  reason  for  this 
requirement: 

“The  last  sentence  of  this  definition,  defin¬ 
ing  ‘issuer’  to  include  not  only  the  issuer 
but  also  affiliates  or  subsidiaries  of  the  issuer 
and  persons  controlling  the  issuer,  hsis  two 
functions  ...  Its  second  function  is  to  bring 
w'ithin  the  provisions  of  the  bill  redistribu¬ 
tion  whether  of  outstanding  issues  or  issues 
sold  subsequently  to  the  enactment  of  the 
bill.  All  the  outstanding  stock  of  a  particu¬ 
lar  corporation  may  be  owned  by  one  indi¬ 
vidual  or  a  select  group  of  individuals.  At 
some  future  date  they  may  wish  to  dispose 
of  their  holdings  and  to  make  an  offer  of  this 
stock  to  the  public.  Such  a  public  offering 
may  possess  all  the  dangers  attendant  upon 
a  new  offering  of  securities.  Wherever  such 
a  redistribution  reaches  significant  propor¬ 
tions,  the  distributor  would  be  in  a  position 
of  controlling  the  issuer  and  thus  able  to 
furnish  the  information  demanded  by  the 
bill.  This  being  so,  the  distributor  is  treated 
as  equivalent  to  the  original  Issuer  and,  if 
he  seeks  to  dispose  of  the  issue  through  a 
public  offering,  he  becomes  subject  to  the 
act.”  H.  R.  85.  73d  Cong.,  1st  Sess.,  pp.  13-14. 

Section  2  (11)  thus  gives  e.xpression  to  the 
clear  intent  of  Congress  to  subject  to  the 
registration  requirements  of  the  Act  any 
redistribution  of  securities  purchased  from 
persons  in  a  control  relation  with  the  issuer. 

Turning  to  the  present  section  3  (a)  (9), 
I  call  your  attention  to  the  fact  that,  al¬ 
though  this  Section  in  terms  excepts  securi¬ 
ties  issued  in  certain  transactions  of  ex¬ 
change.  its  predecessor,  section  4  (3)  ex¬ 
empted  only  such  transactions  of  exchange. 
Consequently,  before  the  1934  amendments, 
distribution  by  a  controlling  person  through 
an  underwriter  of  stock  previously  issued 
in  a  transaction  exempt  under  form  Section 
4  (3),  was  subject  to  the  registration  re¬ 
quirements.  The  reasons  for  the  relevant 
amendment  therefore  become  important. 

The  question  early  arose  whether  dealers’ 
transactions  in  securities  exchanged  in  a 
section  4  (3)  transaction  were  exempt  from 
the  registration  requirements  of  the  Securi¬ 
ties  Act.  Section  4  (1)  specifically  excepts 
from  the  dealers’  exemption:  “transactions 
within  one  year  after  the  first  date  upon 
which  a  security  was  bona  fide  offered  to  trie 
public”; 

but  in  order  to  effectuate  the  evident  purpose 
of  the  act,  the  Federal  TYade  Commission 
took  the  position  that  dealers’  transactions 
In  securities  originally  Issued  in  a  transaction 
exempt  under  section  4  (3)  were  exempt, 
even  though  such  dealers’  transactions  were 
effected  within  a  year  of  the  first  offering  of 
such  securities. 


That  the  purpose  of  the  amendment 
changing  section  4  (3)  to  sections  3  (a)  (9) 
and  3  (a)  (10)  was  to  Incorporate  in  the  act 
this  opinion  of  the  Commission  appears  from 
the  statement  of  the  report  of  the  Conference 
Committee  which  considered  these  amend¬ 
ments. 

“The  amendments  adding  new  sections  3 
(a)  (9),  3  (a)  (10),  and  3  (a)  (11)  are  based 
upon  sections  4  (3)  and  5  (c)  of  the  original 
act,  which  are  proposed  to  be  repealed.  By- 
placing  these  exemptions  under  section  3  it 
is  made  clear  that  securities  entitled  to  ex¬ 
emption  on  original  issuance  retain  their 
exemption;  if  the  issuer  is  not  obliged  to 
register  in  order  to  make  the  original  distri¬ 
bution,  dealers  within  a  year  are  subject  to 
no  restriction  against  dealing  in  the  securi¬ 
ties.  The  result  is  in  line  with  the  Commis¬ 
sion’s  interpretation  of  the  act  as  it  stood 
before,  but  the  amendment  removes  all  doubt 
as  to  its  correctness.”  H.  R.  1838,  73d  Cong., 
2d  Sess.,  p.  40. 

This  language  clearly  evidences  that  the 
congressional  intent  was  merely  to  offer  a 
more  adequate  statutory  basis  for  the  Com¬ 
mission’s  previoTis  interpretation,  and  not  to 
alter  the  fundamental  requirement  of  sec¬ 
tion  2  (11). 

Moreover,  the  fact  that  the  securities  in 
question  fall  within  Section  3  (a)  does  not 
necessarily  preclude  consideration  of  the 
necessity  of  their  registration  before  certain 
transactions  therein  can  be  effected.  Sec¬ 
tions  3  (a)  (2)  to  3  (a)  (8)  Inclusive  describe 
classes  of  securities  which  are  of  such  an 
intrinsic  nature  that  it  is  evident  that  Con¬ 
gress  felt  that,  regardless  of  the  character  of 
the  transaction  in  which  they  have  been  or 
are  to  be  issued  or  publicly  offered,  their 
registration  was  not  necessary  for  the  protec¬ 
tion  of  investors.  On  the  other  hand,  your 
letter  calls  attention  to  the  fact  that  Section 
3  (a)  (1),  the  exemption  of  which  is  predi¬ 
cated  upon  the  time  of  issuance  or  effering  of 
securities,  regardless  of  their  Intrinsic  nature, 
excepts  from  this  exemption  “new  offer¬ 
ings  •  •  •  by  underwriters”.  As  your 

letter  further  states,  the  basis  of  the  exemp¬ 
tion  of  section  3  (a)  (9)  is  only  “the  circum¬ 
stances  surrounding  the  *  •  •  issue". 

This  view  of  section  3  (a)  (9)  is  further 
borne  out  by  the  report  of  the  Committee 
which  considered  the  predecessor  section  4 
(3).  H.  R.  152,  73d  Cong.,  1st  Sess.,  p.  25. 
The  anology  seems  to  me  compelling;  there 
is  nothing  in  the  intrinsic  nature  of  securi¬ 
ties  falling  within  section  3  (a)  (1)  or  sec¬ 
tion  2  (a)  (9)  which  justifies  their  permanent 
exemption  from  registration.  In  the  lan¬ 
guage  of  House  Report  No.  85,  quoted  supra. 
a  large  public  offering  of  such  securities  po.'-- 
sesses  all  the  dangers  attendant  upon  a  new- 
offering  by  their  issuer. 

It  seems  clear  that  a  construction  of  sec¬ 
tion  3  (a)  (9)  as  permanently  exempting 
securities  offered  in  a  transaction  falling 
within  that  section,  even  though  such  secu¬ 
rities  were  subsequently  newly  offered  by  per¬ 
sons  controlling  the  issuer,  finds  no  rational 
basis.  Furthermore,  the  language  of  House 
Report  No.  85,  quoted  earlier  in  this  loiter, 
definitely  indicates  that  the  amendment 
which  changed  section  4  (3)  to  section  3 
(a)  (9)  was  intended  only  to  clarify  the  ap¬ 
plication  of  the  registration  requirements  to 
dealers’  transactions,  and  was  not  intended 
to  cut  into  the  fundamental  principle  em¬ 
bodied  in  section  2  (11) — that  persons  in  con- 
treri  of  an  is.-uer  be  treated  as  the  equivalent 
of  the  issuer. 

In  view  of  the  Congressional  purpose  in  en¬ 
acting  the  last  sentence  of  Seclion  2  (11),  the 
legislative  history  of  the  prasent  section  3 
(a)  (9),  and  the  lack  of  any  rational  bas  s 
fcM-  the  continuance  of  the  exemption  pro¬ 
vided  by  section  3  (a)  (9)  to  a  later  offering 
of  securities  by  an  underwriter,  it  is  my 
opinion  that  securities  received  in  a  section 
3  (a)  (9)  exchange  should  be  registered  be¬ 
fore  their  public  distribution  through  an 
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underwriter  by  a  person  in  control  of  their 
issuer. 

[  Securities  Act  Release  No.  646,  February 
3,  19361 

§  231.802  Letter  by  General  Counsel 
dicussing  the  circulation  by  underwriters 
and  dealers  of  summaries  of  information 
contained  in  registration  statements 
prior  to  the  effective  date  of  such  state¬ 
ments. 

It  is  my  understanding  that  your  firm  is 
a  prospective  underwriter  of  a  security  for 
which  a  registration  statement  already  filed 
has  not  yet  become  effective  under  the  Se¬ 
curities  Act,  and  that  you  propose  to  prepare 
a  summary  of  certain  information  contained 
in  such  statement  for  circulation  among 
your  clientele  prior  to  the  effective  date  of 
the  statement.  I  note  that  the  summary, 
which  apparently  contains  no  expression  of 
opinion  relative  to  the  securities  described, 
will  contain  a  superimposed  legend  in  red 
ink  stating  in  substance  that  the  summary 
is  furnished  for  informative  purposes  only 
and  that  it  is  not  to  constitute  an  offer  to 
sell  or  a  solicitation  of  an  offer  to  buy  the 
securities  described.  A  further  statement 
will  be  made  in  the  red  ink  legend  across 
the  face  of  the  summary  that  orders  will 
not  be  considered  prior  to  the  effective  date, 
and  will  be  considered  thereafter  only  if 
given  by  a  person  who  has  previously  received 
a  copy  of  the  prospectus.  The  summary  will 
also  contain  a  statement  calling  the  atten¬ 
tion  of  underwTlters  and  dealers  to  the  fact 
that  any  use  of  the  summary  in  connection 
with  any  offering  for  sale  of  the  described 
securities  prior  to  the  effective  date  of  the 
registration  statement  will  be  unlawful,  and 
that  subsequent  to  the  effective  date  the 
summary  of  information  may  be  so  used  if 
accompanied  or  preceded  by  the  prospectus. 

The  clientele  to  whom  the  summary  will 
be  sent  may  Include  other  underwriters, 
dealers,  brokers,  corporations,  institutional 
and  individual  investors.  The  summary  is 
not  to  be  used  subsequent  to  the  effective 
date  of  the  registration  statement  unless 
accompanied  or  preceded  by  a  copy  of  the 
prospectus.  You  request  an  expression  of 
iny  opinion  as  to  whether  the  form,  content 
and  proposed  use  of  this  summary  comply 
with  the  requirements  of  section  5  of  the 
Securities  Act  of  1933,  as  amended. 

As  was  pointed  out  in  the  opinion  of  the 
General  Counsel  set  forth  in  Securities  Act 
Release  No.  464  (17  CFR,  231.464),  this  and 
similar  summaries  of  Information  contained 
in  a  registration  statement  may,  without  vio¬ 
lation  of  section  5  of  the  Act,  be  circulated 
through  the  mails  and  in  Interstate  com¬ 
merce  prior  to  the  effective  date  of  the  regis¬ 
tration  statement  covering  the  described  se¬ 
curities.  provided  that  the  summary  does 
not  itself  constitute  an  offer  of  the  securities 
described  and  is  not  circulated  or  used  under 
such  circumstances  as  might  in  fact  involve 
its  use  in  connection  with  any  sale  of  the 
described  securities.  You  will  appreciate,  of 
course,  that,  pursuant  to  section  2  (3)  of  the 
Act,  any  solicitation  of  any  offer  to  buy,  and 
any  attempt  to  dispose  of,  a  security,  are, 
for  purposes  of  the  Securities  Act,  included 
within  the  definition  of  the  term  “sale”.  As 
is  indicated  in  Release  No.  464,  it  is  a  question 
of  fact  in  each  case  whether  or  not  any  such 
summary  is  being  utilized  in  an  attempt  to 
sell  c  -  to  offer  for  sale  the  security  described. 
The  factors  which  would  be  of  weight  in 
determining  whether  or  not  the  use  of  an 
informative  summary  Involves  a  sale  are  dis¬ 
cussed  in  considerable  detail  in  that  release, 
and  I  cannot  give  any  general  opinion  as  to 
whether  the  use  which  may  be  made  by 
brokers,  salesmen,  dealers,  etc.,  of  the  sum¬ 
maries  to  be  prepared  by  your  company,  will 
involve  a  violation  of  section  5.  Where,  how¬ 
ever,  the  summary  Is  in  fact  not  used  in 
connection  with  any  “sale”  of  the  described 
securities,  within  the  meaning  of  that  term 


as  defined  In  the  Act,  its  transmittal  through 
the  malls  or  in  interstate  commerce  would 
not  involve  a  violation  of  the  Act. 

You  will  appreciate  that  I  cannot  under¬ 
take  to  examine  and  make  the  necessary 
analysis  of  all  summaries  of  information 
which  may  be  circulated  by  underwriters  or 
other  persons  interested  in  the  eventual  sale 
of  the  securities.  I  may,  however,  scy  that 
if  a  summary  contains  no  recommendation  or 
opinion  as  to  the  merits  of  the  security,  is  a 
fair  summarization  of  the  salient  informa¬ 
tion  contained  in  the  registration  statement, 
and  does  not  stress  or  in  any  way  emphasize 
the  favorable  as  against  the  unfavorable  as¬ 
pects  of  such  security,  and  if  the  use  of  such 
a  summary  is  in  form  and  substance  confined 
within  the  limits  Indicated  above  and  more 
fully  set  forth  in  Release  464  (17  CFR,  231.- 
464),  it  is  my  opinion  that  such  a  summary 
may  be  circulated  in  the  manner  which  you 
suggest.  Of  course,  any  -uch  emphasis  of 
favorable  factors  or  any  recommendation  or 
expression  of  opinion  as  to  the  merits  of  the 
security  would  characterize  the  summary  as 
an  attempt  to  dispose  of  the  security,  and 
thersfore,  as  an  offering  of  the  security  for 
sale,  within  the  meaning  of  the  Act.  In 
this  connection,  I  must  again  refer  to  the 
opinion  expressed  in  Release  No.  464  (17  CFR, 
231.464),  which  contains  a  more  complete 
analysis  of  this  problem  and  to  which  the 
views  herein  expressed  are  subject. 

I  should  be  very  glad  to  receive  from  you  a 
final  copy  of  any  summary  of  the  character 
considered  in  this  letter. 

r  Securities  Act  Release  No.  802,  May  23, 
1936J 

§  231.828  Letter  of  General  Counsel 
discussing  the  application  of  section  5 
(b)  (2)  where  a  purchaser  has  received 
a  copy  of  a  prospectus  from  a  source 
other  than  the  seller. 

It  is  my  opinion  that  the  words,  “preceded 
by  a  prospectus”,  in  section  5  (b)  (2)  of  the 
Securities  Act  of  1933,  as  amended,  do  not 
require  that  the  prescribed  prospectus  must 
have  been  sent  by  the  same  person  who 
causes  the  securities  to  be  sent  through  the 
malls  for  the  purpose  of  sale,  or  for  delivery 
after  sale.  Such  person  would,  of  course, 
take  the  risk  of  the  lack  of  prior  transmittal 
of  a  prospectus,  but,  assuming  that  the  pur¬ 
chaser  had,  in  fact,  received  a  copy  thereof, 
it  W'ould  not  be  necessary  for  the  seller  of 
the  security  to  transmit  additional  copies 
of  such  prospectus  at  the  time  of  transmittal 
of  the  security. 

The  above  opinion,  of  course,  relates  only 
to  the  requirements  of  section  6  (b)  (2)  and 
not  to  section  5  (b)  (1).  It  should  be  noted 
that  the  latter  section  provides  that  any 
prospectus  which  is  sent  through  the  malls 
or  in  Interstate  commerce  must  comply  with 
the  requirements  of  Section  10,  and  that  any 
literature  offering  a  security  for  sale  (other 
than  a  notice  meeting  the  requirements  of 
section  2  (10)  (b) )  falls  within  the  defini¬ 
tion  of  “nrospectus”  contained  in  Section  2 
(10),  unless  the  sender  thereof  or  his  prin¬ 
cipal  has  previously' sent  or  given  the  pro¬ 
spective  purchaser  a  copy  of  the  prescribed 
prospectus.  Consequently,  the  receipt  by  the 
prospective  purchaser  of  the  prescribed  pros¬ 
pectus  from  another  source  would  not  relieve 
a  person  who  is  subsequently  circulating 
selling  literature  from  the  duty  of  seeing  that 
such  literature,  in  accordance  with  the  pro¬ 
visions  of  section  5  (b)  (1),  meets  the  re¬ 
quirements  of  section  10  of  the  Act. 

(Securities  Act  Release  No.  828,  June  4, 
1936) 

§  231.874  Opinion  of  the  Director  of 
the  Division  of  Forms  and  Regulations 
relating  to  Rule  821  (a)  il7  CFR. 
230.821a). 

The  rules  as  to  the  prospectus  for  Form 
A-2  (17  CFR,  239.2)  provide  as  follows:  “The 


information  set  forth  In  the  prospectus,  ex¬ 
cept  as  to  financial  statements  required  to 
be  furnished,  may  be  expressed  in  condensed 
or  summarized  form.” 

The  question  has  been  raised  as  to  what 
is  the  effect  of  this  permission  to  condense 
or  summarize. 

There  must  be  first  borne  in  mind  the  fact 
that  the  registration  statement  is  a  public 
document,  open  to  inspection  by  any  person, 
and  that  copies  can  be  obtained  by  any  In¬ 
terested  person  at  little  expense  and  small 
effort.  The  prospectus,  on  the  other  hand, 
is  designed  for  general  distribution.  Plainly, 
the  prospectus  is  intended  to  be  a  shorter  and 
briefer  document  than  the  registration  state¬ 
ment.  This  is  further  shown  by  the  fact  that, 
under  authority  granted  by  the  Act,  whole 
items  may  be  omitted  from  the  prospectus. 
The  prospectus  is  meant  to  be  an  epitome 
or  summary,  and,  obviously,  cannot  be  as 
discursive  as  the  longer  registration  state¬ 
ment.  The  rule  clearly  indicates  that  the 
prospectus  is  not  to  contain  the  same  degree 
of  particularity  as  the  registration  statement. 

It  is  patent,  therefore,  that  condensation 
or  summarization  involves  omission;  for  it  Is 
not  to  be  assumed  that  surplusage  is  con¬ 
tained  in  the  registration  statement  itself. 
Indeed,  in  most  places  in  the  registration 
statement,  answers  are  required  to  be  stated 
briefiy.  A  summarization  or  condensation 
of  matter  which  has  already  been  stated 
briefly  must,  of  necessity.  Involve  a  greater 
brevity  and  an  increased  terseness,  which  can 
be  attained  only  by  a  reduction  in  word  con¬ 
tent.  To  repeat,  this  reduction  can  be 
achieved  only  by  the  omission  of  material. 

As  an  example  of  the  proper  method  of 
condensing  Information  for  use  in  the  pro¬ 
spectus,  there  may  be  cited  the  case  where 
facts  st.cted  in  the  registration  statement  are 
reducible  to  a  more  general  statement.  In 
such  case,  all  that  is  required  in  the  pro¬ 
spectus  is  such  general  statement.  In  other 
words,  a  series  of  related  facts  may  be  set 
forth  in  the  prospectus  in  terms  of  their  net 
result.  An  Instance  of  this  principle  may  be 
given.  Item  45  in  Form  A-2  (17  CFR,  239.2) 
calls  for  revaluations  of  property  since  1922. 
In  the  registration  statement  the  actual  re¬ 
valuations  should  be  set  forth.  In  the  pro¬ 
spectus,  however,  it  is  not  only  permissible, 
but  desirable,  if  such  can  be  done  in  the  spe¬ 
cific  case,  to  set  forth  the  net  result  of  the 
revaluations  which  were  made.  If,  for  exam¬ 
ple,  there  have  been  numerous  WTite-ups  and 
write-downs  with  a  final  return  to  original 
cost,  it  would  sufiQce  to  state  in  the  prospectus 
that  numerous  revaluations  had  been  made 
with  the  net  result  of  finally  returning  the 
..property  to  original  cost.  If  a  particular  per¬ 
son  should  desire  to  obtain  more  precise  in¬ 
formation,  that  is,  the  times,  nature,  and 
amounts  of  the  respective  revaluations,  he 
should  consult  the  registration  statement, 

[Securities  Act  Release  No.  874,  July  2, 
19361 

§  231.929  -  Letter  of  General  Counsel 
discussing  the  question  of  whether  a  sale 
of  a  security  is  involved  in  the  payment 
of  a  dividend. 

As  I  understand  the  situation,  the  company 
proposes  to  declare  a  dividend  upon  its  com¬ 
mon  stock  in  the  amount  of  one  dollar  in 
cash  or  one-tenth  of  a  share  of  common  stock 
for  each  share  of  common  stock  held.  Each 
stockholder  will  be  entitled  to  elect  whether 
to  accept  the  dividend  in  cash  or  in  stock. 
Your  letter  is  silent  as  to  the  mechanics 
of  the  declaration  and  distribution,  and  as 
to  the  nature  of  the  rights  of  stockholders 
who  fail  to  take  affirmative  action  to  express 
their  election.  In  the  absence  of  informa¬ 
tion  regarding  these  important  details,  I  ran 
answer  your  question  only  in  a  general  man¬ 
ner. 

Whether  or  not  registration  is  required  in 
such  a  case  is  of  course  primarily  dependent 
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upon  whether  the  offering  Is  of  such  a  char¬ 
acter  as  to  constitute  It  a  "sale”,  as  that  tfrm 
Is  defined  In  section  2  (3)  of  the  Securities 
Act.  As  you  are  aware,  this  definition  is  ex¬ 
tremely  broad  in  its  scope,  and  includes 'every 
"attempt  or  offer  to  dispose  of  •  •  •  a 

security  •  •  *  for  value”.  The  term 

“value”  is  not  defined  in  the  Act,  but  should 
in  my  opinion  be  regarded  as  inchidlng  not 
only  such  ordinary  forms  of  consideration  as 
the  transfer  of  cash  o:  property,  but  also  the 
waiver  or  surrender  of  a  right  or  claim. 

However,  even  though  under  ordinary  cir¬ 
cumstances  the  waiver  of  a  right  would  in  my 
opinion  constitute  "value”,  I  do  not  believe 
that  that  term  should  be  regarded  as  com¬ 
prehending  within  its  meaning  the  action  of 
a  stockholder,  to  whom  alternative  rights 
have  been  granted  without  consideration,  in 
electing  to  exercise  one  such  right,  even 
though,  under  the  term.?  of  the  grant,  such 
election  will  have  the  effect  of  causing  the 
lapse  of  the  right  not  exercised.  Conse¬ 
quently,  if  a  corporation,  by  simttltaneous  ac¬ 
tion  of  its  board  of  directors,  declares  a 
dividend  payable  at  the  election  of  the  stock¬ 
holder  in  cash  or  in  securities,  neither  the 
declaration  of  the  dividend,  nor  the  distri¬ 
bution  of  securities  to  stockholders  who  elect 
to  take  the  dividend  in  that  form,  wculd  in 
my  opinion  constitute  a  sale  within  the 
meaning  of  the  Secairities  Act,  and  no  regls- 
trp.tlon  of  the  securities  so  distributed  would 
be  required  under  that  Act. 

However,  according  to  my  under.«tanding 
it  is  well  settled  in  general  law  that  upon 
the  public  declaration  of  a  cash  dividend  ou+ 
of  surplus,  the  holders  of  the  stock  in  re¬ 
spect  of  which  the  dividend  is  declared  ac¬ 
quire  immediately  the  rights  of  creditors  of 
the  corporation,  and  cannot  be  divested  of 
these  rights  by  subsequent  action  of  the 
board  of  directors.  If,  therefore,  there  is  de¬ 
clared  a  cash  dividend  payable  to  all  stock¬ 
holders,  and  if  the  board  thereafter  deter¬ 
mines  to  grant  to  stockholders  the  oppor¬ 
tunity  to  waive  their  pre-existing  and  vested 
right  to  payment  of  the  ‘dividend  in  cash, 
and  to  receive  the  dividend  in  the  form  of 
securities,  the  stockholders  electing  to  take 
securities  would  in  my  opinion  be  regarded 
as  giving  value  for  the  securities  so  received. 
Under  these  circumstances  I  believe  that  the 
securities  might  well  be  held  to  be  the  sub¬ 
ject  of  a  sale. 

rSecurities  Act  Release  No.  929,  July  29. 
19361 

S  231.1256  Letter  of  General  Counsel 
disctissing  the  solicitation  by  financial 
and  security  houses  of  brokerage  orders 
for  the  purchase  of  securities  prior  to  the 
effectwe  date  of  a  registration  statement 
for  such  securities: 

As  I  understaiid  the  situation,  in  cases 
where  corporate  bonds  have  been  called  for 
redemption  and  a  registration  statement  for 
new  debentures  of  the  same  i.ssuer  has  been 
filed  with  this  Commission  but  is  not  yet 
effective,  certain  financial  and  securities 
houses  propose  to  circularize  holders  of  the 
called  bonds  with  a  view  to  securing  orders 
lor  tire  purchase  of  the  new  debentures.  The 
circular  letters  will  contain  a  notification  of 
the  call  of  the  bonds  for  redemption  and  a 
suggestion  that  the  securities  be  presented 
for  payment.  They  will  further  advise  the 
bondholder  that  a  registration  statement  for 
a  new  issue  of  debentures  of  the  same  com¬ 
pany,  bearing  a  specified  Interest  rate,  has 
been  filed  with  this  Commission*,  and  that  the 
new  debentures  are  expected  to  be  offered  for 
subscription  within  a  short  period,  and  will 
proffer  the  services  of  the  circularizing  house 
as  "buying  agent”  to  purcha.se  new  deben¬ 
tures  to  replace  the  called  bonds.  The  pro¬ 
posed  communications  will  also  state  that 
these  services  will  be  confined  to  the  execu¬ 
tion  of  orders  solely  for  the  account  of  cus¬ 
tomers,  and  that  no  representations  or 


recommendations  are  made  with  respect  to 
the  new  debentures. 

In  my  opinion,  a  circular  letter  of  this  type 
would  obviously  be  a  “solicitation  of  an  offer 
to  buy"  the  new  debentures,  and  would  there¬ 
fore  involve  a  "sale”  of  such  debentures  with¬ 
in  the  meaning  of  the  term  “sale”  as  defined 
in  section  2  (3)  of  the  Securities  Act  of  1933, 
as  amended.  Any  use  of  the  mails  or  means  of 
Interstate  commerce  by  a  dealer  (which  term, 
as  defined  in  section  2  (12)  of  the  Act,  in¬ 
cludes  a  broker)  in  circulating  such  a  letter 
prior  to  the  effective  date  of  the  registration 
statement  covering  the  new  debentures  would 
consequently  be  in  violation  of  section  5  (a) 
(1)  of  the  Securities  Act  unless  some  exemp¬ 
tion  from  the  provisions  of  that  section  were 
available. 

In  view  of  the  emphasis  which  the  proposed 
circular  letter  places  upon  the  fact  that  the 
senders  thereof  would  act  only  in  a  brokerage 
capacity  in  executing  orders,  it  is  possible 
that  you  believe  an  exemption  to  be  available 
under  section  4  (2),  which  exempts  from  the 
operation  of  section  5:  "Brokers’  trans¬ 
actions,  executed  upon  customers’  orders  on 
any  exchange  or  in  the  open  or  counter  mar¬ 
ket,  but  not  the  solicitation  of  such  order's.” 

The  last  clause  of  this  section  clearly  ren¬ 
ders  the  exemption  afforded  thereby  unavail¬ 
able  to  a  solicitation,  by  means  of  a  letter  of 
the  type  above  described,  of  an  order  to  pur¬ 
chase  securities.  Consequently,  unless  some 
other  exemption  is  applicable,  the  circulation 
of  such  a  letter  through  the  mails  or  in  inter¬ 
state  commerce  would  constitute  a  violation 
of  section  5  (a)  (1)  of  the  Securities  Act. 

fSecuritie.s  Act  Release  No.  1256,  Febru¬ 
ary  9,  1937] 

§  231.1376  Opinion  of  the  Director  of 
the  Division  of  Forms  and  Regulations 
discussing  the  definition  of  parent  as 
used  in  various  forms  binder  the  Secu¬ 
rities  Act  of  1933  and  the  Securities  Ex¬ 
change  Act  of  1934. 

'Tire  term  “parent”  is  defined  in  the  In¬ 
struction  Book  to  Form  a-2  (17  CFR,  239.21) 
as  “an  affiliate  controlling  the  registrant  di¬ 
rectly,  or  Indirectly  through  one  or  more 
Intermediaries.”  Several  inquiries  have  been 
made  as  to  whether  an  individual  person  may 
be  a  parent  within  the  meaning  of  this 
definition. 

These  inquiries  may  be  answered  by  refer¬ 
ence  to  other  definitions  appearing  in  the 
Instruction  Book  to  Form  A-2  ( 17  CFR, 
239.2)  and  in  the  Securities  Act  of  1933. 

Under  the  definition  of  “affiliate”  given  in 
the  Instruction  Book,  the  term  means  “a 
person  that  directly,  or  indirectly  through 
one  or  more  Intermediaries,  controls,  or  is 
controlled  by,  or  is  under  common  control 
v.’ith,  the  registrant.”  In  consequence,  any 
“person”  controlling  the  registrant  directly 
or  indirectly  is  to  be  regarded  as  a  “parent” 
of  the  registrant. 

By  the  definition  contained  in  Section  2 
(2)  of  the  Securities  Act  of  1933,  the  term 
“person”  is  defined  to  incude  “an  individual” 
as  well  as  corporations  and  other  legal  per¬ 
sons.  This  definition  applies  to  the  term 
“person"  as  used  in  the  Instruction  Book  for 
Form  A-2  (17  CFR.  239.2),  in  view  of  the 
provisloir  in  the  Instruction  Book  under  the 
caption  “Definitions”  that  “all  terms  used 
in  these  instructions  and  the  Form  have  the 
same  meaning  as  in  the  Securities  Act  of 
1933,  as  amended." 

It  follows,  therefore,  that  any  individual 
person  directly  or  Indirectly  controlling  the 
registrant  is  a  parent  of  the  registrant  for  the 
purposes  of  anv  item  or  instruction  in  Form 
A-2  (17  CFR,  239.2). 

r  should  be  noted  that  the  definitions  of 
"parent”  and  “affiliate”  given  in  Rule  455 
of  the  General  Rules  and  Regulations  under 
the  Securities  Act  and  in  the  various  forms 
under  that  Act  and  the  Securities  Exchange 
Act  of  1934  are  Identical  for  the  present  pur¬ 
pose  with  the  definitions  in  the  Instruction 


Book  to  Form  A-2  (17  CFR.  239.2)  quoted 
herein.  Likewise,  the  definition  of  “person” 
given  in  section  3  (a)  (9)  of  the  Securities 
Exchange  Act  of  1934  is  identical  for  the 
present  purpose  with  the  definition  in  the 
Securities  Act  of  J933.  Accordingly,  the 
above  conclusion,  that  the  term  “parent”  in¬ 
cludes  individual  persons,  applies  to  all 
other  forms  and  rules  adopted  under  the 
Securities  Act  of  1933  and  the  Securities  E.x- 
change  Act  of  1934,  as  well  as  to  Form  A  2 
(17  CFR.  239.2). 

[Securities  Act  Release  No.  1376,  April  7. 
19371 

-§  231.1459  Letter  of  General  Counsel 
discussing  nature  of  the  exemption  from 
registration  provided  by  section  3  (o> 
(11) 

This  is  with  reference  to  your  recent  letter, 
in  which  you  raise  a  number  of  questions  as 
to  the  meaning' and  application  of  the  ex¬ 
emption  from  registration  provided  by  sec¬ 
tion  2  (a)  (11)  of  the  Securities  Act  of  1933, 
as  amended. 

Answ'er  to  your  inquiries  may,  I  think.  i;e 
facilitated  by  brief  discussion  of  the  genera! 
scope  of  application  of  section  3  (a)  (11)  to 
so-called  intra-state  offerings  of  new  issu  » 
of  securities.  Specificahy,  that  section  ex¬ 
empts  from  the  registration  and  prospectus 
requirements  of  the  Act:  “Any  security  which 
is  a  part  of  an  issue  sold  only  to  persons 
resident  within  a  single  State  or  Territory, 
where  the  issuer  of  such  security  is  a  person 
resident  and  doing  business  within,  or,  if  a 
corporation.  Incorporated  by  and  doing  busi¬ 
ness  within,  such  State  or  Territory." 

The  legislative  history  of  the  Securitie- 
Act  dearly  shows  that  this  exemption  was 
designated  to  apply  only  to  local  financing  oi 
such  a  nature  that  it  may  practicably  be 
consummated  in  its  entirety  within  the 
single  state  in  which  the  issuer  is  both  in¬ 
corporated  and  doing  business.  Accordingly 
this  exemption,  formerly  contained  in  sec¬ 
tion  5  (c)  of  the  Securities  Act  and  now  re¬ 
enacted  in  section  3  (a)  (11)  of  the  Act,  as 
amended,  is  so  worded  as  to  be  available  only 
to  a  security  “which  is  a  part  of  an  issue 
sold  only  to  persons  resident  within”  the 
state  in  question.  In  any  consideration  of 
the  exemption  it  is  essential  to  appreciate 
that  its  application  is  thus  expressly  limited 
to  cases  in  which  the  entire  issue  of  securitie.? 
is  offered  and  sold  exclusively  to  residents  of 
the  state  in  question. 

Moreover,  since  the  exemption  is  designed 
to  cover  only  those  security  distributions, 
which,  as  a  whole,  are  essentially  local  in 
character,  it  is  clear  that  the  phrase  “sold 
only  to  persons  resident”  as  used  in  section 
3  (a)  (11)  cannot  refer  merely  to  the  initial 
sales  by  the  Issuing  corporation  to  its  under¬ 
writers,  or  even  the  subsequent  re-sales  b> 
the  underwriters  to  distributing  dealers.  To 
give  effect  to  the  fundamental  purpose  of 
the  exemption  it  is  necessary  to  take  the 
view  expressed  by  the  Federal  Trade  Commis¬ 
sion  during  its  administration  of  the  Secu¬ 
rities  Act,  that  if  the  exemption  is  to  be 
available  “it  is  clearly  required  that  the  se¬ 
curities  at  the  time  of  completion  of  ulti¬ 
mate  distribution  shall  be  feund  only  in  th? 
hands  of  investors  resident  with  in  the  state” 
(Securities  Act  Release  No.  201  (17  CFR,  231. 
201) ).  This  position  was  adhered  to  by  the 
Securities  and  Exchange  Commission  in  its 
decision  in  the  Brooklyn  Manhattan  Transit 
Corporation  case.  1  S.  E.  C.  147  (1935),  that 
an  issue  of  $8,000,000  principal  amount  of 
bonds  approximately  laTo  of  which,  during 
the  course  of  their  distribution,  were  offered 
and  sold  to  persons  resident  outside  the 
State  of  New  York  could  not  be  exempt 
under  the  former  section  5  (c)'or  the  pres¬ 
ent  section  3  (a)  (11),  despite  the  fact  that 
the  Issuer,  a  New  York  corporation,  had  in 
the  first  instance  sold  the  entire  issue  to 
underwriting  houses  resident  in  New  York 
State.  The  bonds  could  not  be  considered 
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to  have  been  “sold”  until  they  had  reached 
the  hands  of  purchasers  buying  for  Invest¬ 
ment  and  not  with  a  view  to  further  distribu¬ 
tion  or  for  purposes  of  resale. 

From  these  general  principles  it  follows 
that  if  during  the  course  of  distribution  any 
underwriter,  any  distributing  dealer  (whether 
or  not  a  member  of  the  formal  selling  or  dis¬ 
tributing  group),  or  any  dealer  or  other  per¬ 
son  purchasing  securities  form  a  distributing 
dealer  for  resale  were  to  sell  such  securities 
to  a  non-resident,  the  exemption  would  be 
defeated.  Moreover,  since  under  section  3 
(a)  (11)  the  exemption  is  applicable  only 
if  the  entire  issue  is  distributed  under  the 
circumstances  specified,  any  such  sales  to  a 
non-resident  in  connection  with  the  distri¬ 
bution  of  the  new  issue  would  destroy  the 
exemption  as  to  all  securities  which  are  a 
part  of  that  issue.  This  is  true  regardless 
of  whether  such  sales  are  made  directly  to 
non-residents  or  indirectly  through  resi¬ 
dents  who  purchased  with  a  view  to  resale 
and  thereafter  sold  to  non-resident;  and  it 
would  furthermore  be  immaterial  that  the 
sales  might  be  made  without  use  cf  the  malls 
or  Instruments  cf  Interstate  commerce,  or 
by  persons  themselves  exempt  from  the  reg¬ 
istration  and  prospectus  requirements,  and 
might  therefore,  as  isolated  transactions,  in¬ 
volve  no  violation  of  the  Securities  Act.  Any 
such  sales  to  non-residents,  however  few, 
and  even  though  legal  in  themselves,  would 
preclude  compliance  with  the  conditions  of 
section  3  (a)  (11).  and  would  render  the 
exemption  unavailable  for  that  portion  of 
the  issue  sold  to  residents  through  use  of  the 
mails. 

On  the  other  hand,  securities  which  have 
actually  come  to  rest  in  the  hands  of  resi¬ 
dent  investors — persons  purchasing  for  in¬ 
vestment  and  not  with  a  view  to  further  dis¬ 
tribution  or  for  purp)oses  of  resale — may  be 
resold  by  such  persons,  whether  directly  or 
through  dealers  or  brokers,  to  non-residents 
without  in  any  way  affecting  the  exemption 
of  the  issue.  The  relevance  of  any  such  re¬ 
sales  to  the  existence  or  non-existence  of  the 
exemption  would  consist  only  in  the  evi¬ 
dentiary  light  which  such  resales  might  cast 
upon  the  question  whether  the  securities 
had  in  fact  come  to  rest  in  the  hands  of  resi¬ 
dent  Investors.  If  the  securities  were  resold 
but  a  short  time  after  their  acquisition, 
this  fact,  although  not  conclusive,  would 
strengthen  the  inference  that  their  original 
purchase  had  not  been  for  Investment,  and 
that  the  resale  therefore  constituted  a  part 
of  tire  process  of  primary  distribution;  and 
a  similar  Inference  would  naturally  be  cre¬ 
ated  if  the  seller  were  a  security  dealer  rather 
than  a  non-professional. 

The  foregoing  general  outline  will  Indicate 
that,  as  many  people  fall  to  appreciate,  the 
60-called  “intrastate  exemption”  is  not  in  any 
WEy  dependent  upon  absence  of  use  of  the 
mails  or  instruments  of  transportation  or 
communication  in  interstate  commerce  in 
the  distribution,  section  3  (a)  (11)  provides 
in  effect  that  if  the  residence  of  the  pur¬ 
chasers,  the  residence  or  place  of  incorpora¬ 
tion  of  the  Issuer,  and  the  place  in  which 
the  Issuer  does  business  are  all  confined  to 
a  single  state,  the  securities  are  exempt 
from  the  operation  of  Section  5  of  the  Act. 
Securities  thus  e.xempt  may  without  regis¬ 
tration  be  offered  and  sold  through  the  mails, 
may  be  made  the  subject  of  general  news¬ 
paper  advertisement  (provided  the  advertise¬ 
ment  is  appropriately  limited  to  indicate  that 
offers  to  purchase  are  solicited  only  from, 
and  sales  will  be  made  only  to,  residents  of 
the  particular  state  involved),  and  may  even 
be  delivered  in  Interstate  commerce  to  the 
purchasers,  if  such  purchasers,  though  resi- 
fiant,  are  temporarily  out  of  the  state  or 
should  direct  delivery  to  some  non-resident 
agent  or  custodian.  Similarly,  subject  to  the 
general  prohibitions  of  the  Act  against  the 
use  of  false  or  misleading  statements  or 
omission  in  selling  literature,  securities  ex¬ 
empt  under  section  3  (a)  (11)  may  be  offered 


without  compliance  with  the  formal  pros¬ 
pectus  requirements  applicable  to  registered 
securities.  Exemption  under  section  3  (a) 
(11),  if  in  fact  available,  removes  the  securi¬ 
ties  from  the  operation  of  all  provisions  of 
the  Act  except  those  of  sections  12  (2)  and 
17. 

In  conclusion,.  I  should  like  to  stress  once 
more  the  fact  that  section  3  (a)  (11)  is  de¬ 
signed  to  apply  only  to  such  types  of  distri¬ 
butions  as  are  genuinely  local  in  character. 
From  a  practical  point  of  view,  the  provisions 
of  that  section  can  exempt  only  issues  which 
in  reality  represent  local  financing  by  local 
industries,  carried  out  purely  through  local 
purchasing.  In  distributions  not  of  this 
type  the  requirements  of  section  3  (a)  (11) 
w'ill  be  extremely  difficult,  if  not  impossible, 
to  fulfill.  Consequently,  any  dealer  propos¬ 
ing  to  participate  in  the  distribution  of  an 
issue  claimed  to  be  exempt  under  section  3 
(a)  (11),  or  to  deal  in  such  an  issue  within 
a  year  after  its  first  public  offering,  should 
examine  the  character  of  the  issue  and  the 
proposed  or  actual  manner  of  its  offering 
with  the  greatest  care  in  order  to  satisfy 
himself  that  the  distribution  will  not,  or 
did  not.  Involve  the  making  of  any  sales  to 
non-residents.  Otherwise  the  dealer,  even 
though  his  own  sales  may  be  carefully  con¬ 
fined  to  resident  purchasers,  may  subject 
himself  to  serious  risk  of  civil  liability  under 
section  12  (1)  of  the  Act  for  selling  without 
prior  registration  a  security  not  in  fact  en¬ 
titled  to  exemption  from  registration. 

[Securities  Act  Release  No.  1459,  May 
29,  1937] 

§  231.1503  Opinion  of  the  Director  of 
the  Division  of  Forms  and  Regulations 
relating  to  Rule  821  (a)  (17  CFR, 

230.821  (a)) 

This  is  in  answer  to  your  inquiry  as  to  the 
extent  to  which  the  technical  description  of 
securities  may  be  condensed  in  a  prospectus 
for  securities  registered  on  Form  A-2  (17  CFR, 
239.2)  under  the  Securities  Act. 

There  is  no  doubt  that  in  many  Instances 
prospectuses  have  been  so  long  and  cumber¬ 
some  as  partially  to  destroy  their  usefulness. 
The  technical  description  of  securities  has 
often  contributed  to  this  undue  length. 

The  prospectus  Is  designed  to  be  read  by 
people  making  business  judgments.  Meticu¬ 
lousness,  which  lawyers  use  in  such  docu¬ 
ments  as  corporate  indentures,  is  out  of  place 
in  a  prospectus.  The  resulting  verbiage  is 
without  meaning  except  to  those  skilled  in 
legalistic  language.  Notwithstanding,  the 
description  of  securities  in  prospectvises  has 
at  times  consisted  of  virtual  extracts  taken 
from  the  underlying  documents. 

Such  a  presentation  would  seem  to  serve 
little  purpose  even  for  lawyers  and  techni¬ 
cians,  since  they  would  undoubtedly  prefer 
to  consult  the  original  Instruments,  which 
are  on  file,  for  details  in  which  they  may  be 
interested. 

At  any  event,  the  Securities  Act,  and  the 
rules  adopted  thereunder,  do  not  require  the 
amount  of  detail  often  furnished. 

The  answers  to  the  items  in  question  are  ’ 
required  to  be  stated  briefly,  and  the  follow¬ 
ing  general  Instruction,  contained  in  the 
Instruction  Book  accompanying  Form  A-2 
(17  CFR,  239.2)  is  applicable: 

“6.  Where  ‘brief’  answers  are  required, 
brevity  is  essential.  It  is  not  Intended,  in 
such  case,  that-  a  statement  shall  be  made 
as  to  all  the  provisions  of  any  document, 
but  only,  in  succinct  and  condensed  form, 
as  to  the  most  important  thereof.  In  addi¬ 
tion,  the  answer  may  Incorporate  by  refer¬ 
ence  particular  items,  sections  or  paragraphs 
of  any  Exhibit,  and  may  be  qualified  in  its 
entirety  by  such  reference.” 

In  addition,  there  is  a  special  instruction 
applicable  to  the  items  in  question,  reading 
as  follows: 

Items  14,  15,  16,  17,  18  and  19.  The  out¬ 
line  required  by  these  items  is  to  relate  only 


to  such  matters  as  have  bearing  on  the  in¬ 
vestment  value  of  the  security  registered  and 
as  to  which  an  average  prudent  investor 
ought  reasonably  to  be  informed  before  pur¬ 
chasing  the  security  registered.  Details 
which  are  mere  mechanics  are  not  to  be  set 
forth.  What  is  required  is  such  information 
as  will  reasonably  Inform  the  investor  from 
an  investment  standpoint,  and  not  from  the 
standpoint  of  obtaining  a  full  and  complete 
legal  description  of  the  rights  and  duties 
involved.  For  example,  in  the  case  of  con¬ 
version  rights,  only  the  general  character  of 
dilution  provisions  need  be  set  forth;  and  in 
the  case  of  sinking  fund  provisions  only  the 
general  method  of  operating  the  sinking 
fund,  but  not  the  mechanical  details  thereof. 

The  outline  need  relate  only  to  the  provi¬ 
sions  of  the  respective  governing  instruments, 
exclusive  of  statutes. 

Furthermore,  the  material  in  the  pro¬ 
spectus  should  be  in  even  more  simplified 
form  than  the  answers  set  forth  in  the  regis¬ 
tration  statement.  Particular  authorization 
to  this  effect  is  contained  in  the  Instruction 
Bock  accompanying  Form  A-2  (17  CFR, 

239.2) .  Paragraphs  1  and  2  under  the  caption 
“Instructions  as  to  prospectuses  other  than 
newspaper  prospectuses”,  read  as  follows: 

1.  The  Information  set  forth  in  the  pro¬ 

spectus,  except  as  to  financial  statements,  re¬ 
quired  to  be  furnished,  may  be  expressed  in 
condensed  or  summarized  form.  •  •  * 

2.  Where  the  incorporation  by  reference  in 
the  registration  statement  proper  of  matter 
contained  in  exhibits  is  permitted,  a  similar 
incorporation  by  reference  may  be  made  in 
the  prospectus. 

The  cited  rules  make  clear  that  what  is 
required  in  a  registration  statement  and  par¬ 
ticularly  in  a  prospectus  is  a  brief  statement 
of  th  business  elements  Involved.  Compli¬ 
ance  therewith  could  afford  no  ground  for 
liability  under  the  statute  for  section  19  (a) 
of  the  Act  provides:  “•  *  •  No  provision 

of  this  title  imposing  any  liability  shall  apply 
to  any  act  done  or  omitted  in  good  faith  in 
conformity  with  any  rule  or  regulation  of  the 
Commission,  notwithstanding  that  such  rule 
or  regulation  may,  after  such  act  or  omission, 
be  amended  or  rescinded  or  be  determined  by 
judicial  or  other  authority  to  be  invalid  for 
any  reason.” 

An  example  from  a  prospectus  on  file  illus¬ 
trates  the  failure  to  follow  the  above-men¬ 
tioned  rules.  The  prospectus  covered  a  $27,- 
500,000  issue  of  first  mortgage  bonds  of  an 
operating  public  utility  company,  showing 
property  plant  and  equipment  of  over  $48,- 
000,000,  to  which  there  was  applicable  a  prop¬ 
erty  retirement  reserve  of  about  $3,000,000. 
In  the  opinion  of  counsel,  the  mortgage  when 
duly  ’■ecorded  was  to  constitute  a  first  lien, 
with  certain  minor  exceptions,  upon  all  such 
property. 

There  is  required  to  be  stated  in  the  pro¬ 
spectus,  as  to  bonds  being  offered,  a  brief 
outline  of  the  provisions  concerning  the 
Issuance  of  further  securities  under  inden¬ 
ture.  The  purpose  of  the  Information  is  to 
show  to  what  extent  the  bonds  being  offered 
may  be  affected  by  the  issuance  of  further 
securities. 

In  that  regard,  the  prospectus  in  question 
contained  the  following  statement  and  defi¬ 
nitions.  The  definitions  were  also  applicable 
to  other  parts  of  the  description  of  securities. 

Definitions,  The  term  “property  additions” 
is  defined  in  Section  4  of  the  Mortgage  to 
mean  plants,  lines,  pipes,  mains,  cables,  ma¬ 
chinery,  transmission  Mnes,  pipe  lines,  dis¬ 
tribution  systems,  service  systems  and  sup- 
.ply  systems,  vehicles,  automebiles,  property, 
real  or  personal,  and  improvements,  exten¬ 
sions  or  additions,  renewals  or  replacements 
acquired  by  purchase,  consolidation,  pierger, 
donation  or  in  any  other  way  whatsoever, 
subsequent  to  November  30,  1936,  or  made 
or  constructed  subsequent  to  November  30, 
1936,  or  in  the  process  of  construction  or 
erection  in  so  far  as  actually  constructed  or 
erected  subsequent  to  November  30,  1936,  and 
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iised  or  useful  or  to  be  used  in  the  business  of 
generating,  manufacturing,  gathering,  trans¬ 
porting.  transmitting,  distributing  or  supply¬ 
ing  electricity  or  gas  for  light,  heat,  power  or 
other  purposes,  or  steam  or  hot  water  for 
power  or  heat  or  other  purposes. 

The  term  “property  additions”  shall  not, 
however.  Include  (1)  any  securities  or  con¬ 
tracts,  leases  or  choses  in  action,  or  (2)  ex¬ 
cept  as  in  the  Mortgage  otherwise  specifically 
provided,  going  value,  good  will,  franchises 
or  governmental  permits  granted  to  or  ac¬ 
quired  by  the  Company,  as  such,  separate  and 
distinct  from  the  property  operated  there¬ 
under  or  in  connection  therewith  or  incident 
thereto,  or  (3)  any  goods,  wares,  merchandise, 
equipment,  materials  or  supplies  acquired  for 
the  purpose  of  sale  or  resale  in  the  usual 
course  of  business  or  for  the  purpose  of  con¬ 
sumption,  or  (4)  any  natural  gas  wells  or 
nat  Ural  gas  leases  or  natural  gas  transmission 
lines  or  pipes  or  other  works  or  property 
used  In  the  production  of  natural  gas  or  its 
transmission  up  to  the  point  of  connection 
with  any  distribution  system,  or  (5)  any 
property  acquired,  made  or  constructed  by 
the  Company  in  keeping  or  maintaining  the 
mortgaged  property  in  good  repair,  working 
order  and  condition. 

In  section  4  of  the  Mortgage,  it  is  pro¬ 
vided  that  the  term  “net  property  additions" 
shall  at  any  particular  time  mean  the  aggre¬ 
gate  of  all  property  additions  up  to  that 
time  at  the  cost  thereof  to  the  Company  (to 
the  extent  not  theretofore  made  the  basis  of 
the  authentication  and  delivery  of  bonds  or 
the  withdrawal  of  cash  deposited  under  sec¬ 
tion  20  or  section  22  of  the  Mortgage  or  a 
credit  under  section  20  or  section  40  of  the 
Mortgage)  after  (A)  deducting  the  cost  of 
all  of  the  mortgaged  and  pledged  property 
owned  by  the  Company  on  November  30, 1936, 
which,  and  of  all  property  additions  which, 
in  either  case,  shall  prior  to  the  date  of  the 
particular  computation,  have  been  either  re¬ 
tired  subsequent  to  November  30,  1936  or 
released  from  the  lien  of  the  Mortgage  and 
(B)  adding  to  such  balance  an  amount  equal 
to  the  aggregate  of  (a)  the  cash  and  the 
principal  amount  of  any  purchase  money  ob¬ 
ligations  then  held  by  the  Trustee  hereunder 
or  by  the  trustee  or  other  holder  of  a  prior 
lien,  as  hereinafter  defined,  and  representing 
the  proceeds  of  Insurance  on  or  the  release 
of  or  the  taking  by  eminent  domain  of  any 
property  referred  to  in  clause  (A)  above;  (b) 
the  amount  of  any  cash  which  shall  have 
been  received  by  the  Trustee  as  the  proceeds 
of  Insurance  on  or  the  release  of  or  the  taking 
by  eminent  domain  of  any  property  referred 
to  in  clause  (A)  above  and  which  shall  there¬ 
tofore  have  been  used  by  the  Trustee  for 
the  purpose  of  purchasing  and/or  redeeming 
bonds  in  accordance  with  the  provisions  of 
subdivisions  2  and  3  of  section  63  of  the 
Mortgage  and  the  amount  of  any  such  cash 
received  by  the  trustee  or  other  holder  of  a 
prior  lien  and  applied  by  it  for  the  purpose 
of  purchasing  and/or  redeeming  prior  lien 
bonds;  and  (c)  an  amount  equal  to  142%% 
of  the  bonds  or  fraction  of  a  bond  the  right 
to  the  authentication  of  which  on  a  basis 
other  than  cash  or  property  additions  shall 
have  been  waived  in  order  to  obtain  the  re¬ 
lease  of  any  property  referred  to  in  clause 
(A)  above.  The  term  “cost"  as  used  in  this 
definition  shall  mean  the  cost  as  shown  on 
the  books  of  the  Company  or  if  not  so  sepa¬ 
rately  shown  then  the  cost  as  estimated  by 
the  Company. 

Tlie  term  “funded  property”  Is  defined  in 
Section  5  of  the  Mortgage  to  mean  (a)  all 
property  owned  by  the  Company  on  Novem¬ 
ber  30,  1936,  (b)  all  “property  additions”  to 
the  extent  that  the  same  shall  have  been 
made  the  basis  of  the  authentication  and 
delivery  of  Bonds,  the  release  of  “funded 
property”,  the  withdrawal  of  "funded  cash”, 
or  a  credit^ under  section  20  of  the  Mort¬ 
gage  referre’d  to  below  or  a  credit  under  sec¬ 
tion  40  of  the  Mortgage  relating  to  mainte¬ 
nance  of  the  mortgaged  properties,  or  have 
been  substituted  for  funded  property,  and 


(c)  all  property  constituting  repairs,  renewals 
or  replacements  of  or  substitutions  for 
funded  property  except  to  the  extent  of  the 
excess  cost  thereof,  such  costs  to  be  deter¬ 
mined  as  provided  in  connection  with  the 
definition  of  “net  property  additions”. 

The  term  “funded  cash”  is  defined  in  sec¬ 
tion  5  of  the  Mortgage  to  mean  (a)  cash 
(held  by  the  Trustee  under  the  Mortgage  or 
by  the  trustee  or  other  holder  of  a  “prior 
lien”)  to  the  extent  that  it  represents  the 
proceeds  of  insurance  on  or  the  release  of 
ur  the  taking  by  eminent  domain  of  “funded 
property”;  (b)  cash  held  at  any  time  in  any 
sinking  fund  or  other  similar  device  for  the 
retirement  of  Bonds  of  one  or  more  series 
issued  under  the  Mortgage;  but  w'hen  all 
Bonds  of  such  one  or  more  series  shall  have 
ceased  to  be  outstanding  under  the  Mort¬ 
gage,  such  cash  shall  no  longer  be  deemed  to 
be  or  to  have  been  “funded  cash";  and  (c) 
any  cash  deposited  with  the  Trustee  under 
Section  32  of  the  Mortgage  in  connection 
with  the  Issuance  of  Bonds,  or  under  Section 
48  of  the  Mortgage  on  the  cancellation  of 
“prior  liens”,  or  pursuant  to  section  20  of  the 
Mortgage  referred  to  below  or  pursuant  to 
Section  40  of  the  Mortgage  relating  to  main¬ 
tenance  of  the  mortgaged  properties. 

Tire  term  “prior  Hen”  is  defined  in  Section 
6  of  the  Mortgage  to  mean  mortgage  or 
other  lien  (not  including  “excepted  encum¬ 
brances”)  prior  to  the  lien  of  the  Mortgage, 
existing  at  any  particular  time  upon  any 
“property  additions”  (so  long  as  such  “prop¬ 
erty  additions”  remain  subject  to  the  lien  of 
the  Mortgage),  then  or  theretofore,  made  the 
basis  under  any  of  the  provisions  of  the 
Mortgage  for  the  authentication  and  delivery 
of  Bonds  or  the  withdrawal  of  ca.sh  or  the 
release  of  property  or  the  basis  of  a  credit 
under  the  provisions  of  section  20  of  the 
Mortgage  referred  to  below  or  a  credit  under 
the  provisions  of  section  40  of  the  Mortgage 
relating  to  maintenance  of  the  mortgaged 
properties. 

The  term  “excepted  encumbrances”  as  de¬ 
fined  in  section  6  of  the  Mortgage  includes 
liens  for  taxes,  assessments,  governmental 
charges  not  due  and  delinquent:  liens  nei¬ 
ther  assumed  by  the  Company  nor  on  which 
it  customarily  pays  Interest  existing  upon 
real  estate  or  rights  in  or  relating  to  real 
estate  acquired  by  the  Company  for  substa¬ 
tion,  measuring  station,  regulating  station, 
gathering  line,  transmission  line,  gas  trans¬ 
portation  line,  distribution  line  or  right-of- 
way  purposes;  rights  in  public  authorities  to 
revoke  franchises,  permits,  etc.,  or  to  pur- 
chEise  or  recapture  property;  easements  or 
reservations  in  property  of  the  Company 
created  at  or  before  the  acquisition  thereof 
by  the  Company  for  the  purpose  of  roads, 
pipe  lines,  gas  transportation  lines,  trans¬ 
mission  lines  and  other  like  purposes. 

Issuance  of  additional  bonds.  The  Mort¬ 
gage  provides  for  the  immediate  issue  upon 
order  of  the  Company  of  $27,500,000  principal 
amount  of  1966  Series  Bonds.  Additional 
Bonds  of  any  one  or  more  series  in  an  aggre¬ 
gate  principal  amount  of  not  exceeding  $2,- 
500,000  may  be  issued  from  time  to  time 
*ipon  the  request  of  the  Company,  provided 
only  that  the  net  earnings  of  the  Company 
are  such  as  would  be  required  in  the  case  of 
ihe  issuance  of  additional  Bonds  upon  the 
basis  of  property  additions  as  referred  to 
below. 

In  addition  to  -he  $27,500,000  1966  Series 
Bonds  registered  hereunder  and  the  $2,500,- 
000  additional  Bonds  referred  to  above. 
Bonds  of  one  or  more  series,  ranking  (except 
Insofar  as  any  sinking  fund  established  in 
accordance  with  the  Mortgage  may  afford 
additional  security  for  the  Bonds  of  any  par¬ 
ticular  series)  pari  passu  with  the  1966  Series 
Bonds  as  to  lien,  may  be  Issued  without 
limit  subject  to  the  restrictions  contained 
In  the  Mortgage,  the  Bonds  of  other  series 
to  mattne  on  such  date  and  to  bear  such 
interest  rate  and  to  be  In  certain  other  re¬ 
spects  as  the  Board  of  Directors  of  the  Com¬ 


pany  may  determine  by  resolution.  Certain 
of  these  restrictions  are  as  follows; 

Bonds  may  be  authenticated  and  delivered 
by  the  Trustee  to  the  Company  upon  the 
basis  of  property  additions,  which  are  in¬ 
cluded  in  net  property  additions  and  which 
are  not  at  the  time  funded  property,  m  a 
principal  amount  not  exceeding  70%  of  the 
cost  or  then  fair  value  (whichever  shall  be 
less),  determined  as  provided  in  the  Mort¬ 
gage,  of  such  property  additions.  (See  sec¬ 
tions  26  and  27).  If  any  of  such  property 
additions  are  subject  to  outstanding  prior 
liens,  the  principal  amount  thereof  (unless 
previously  deducted)  is  to  be  deducted  from 
the  principal  amount  of  Bonds  otherwise 
issuable.  (See  section  28.)  No  Bonds  may 
be  authenticated  and  delivered  on  the  basis 
of  property  additions  subject  to  prior  liens 
if  the  outstanding  prior  lien  bends  (unless 
previously  deducted)  exceed  60%  of  the  cost 
or  the  then  fair  value  (w'hichever  shall  be 
less)  of  such  piopcrty  additions.  No  Bonds 
may  be  authenticated  and  delivered  on  the 
basis  of  property  additions  subject  to  prior 
liens  if  and  so  long  as  the  principal  amount 
of  all  Bonds  theretofore  authenticated  and 
delivered  by  the  Trustee  upon  the  basis  of 
such  property  additions  subject  to  prior  liens 
as  shall  have  continued  to  be  subject  to 
prior  liens  exceeds  15 Vo  of  the  aggregate  prin¬ 
cipal  amount  of  all  Bonds  theretofore  au¬ 
thenticated  and  delivered  under  the  Mort¬ 
gage  Including  any  Bonds  then  applied  for. 
(See  section  28.)  The  Mortgage  also  con¬ 
tains  other  restrictions  on  the  authentica¬ 
tion  and  delivery  of  Bonds  in  respect  of  prop¬ 
erty  additions  subject  to  prior  liens. 

Bonds  may  be  authenticated  and  delivered 
upon  the  payment,  retirement,  redemption 
or  cancellation  of  any  Bonds  theretofore 
authenticated  and  delivered  under  the  Mort¬ 
gage  or  upon  the  reduction  of  outstanding 
prior  liens  or  the  deposit  of  prior  lien  bonds 
with  the  Trustee  or  upon  the  deposit  of 
money  in  the  amount  necessary  for  the  pay¬ 
ment,  redemption  or  retirement  of  prior 
lien  bonds  or  of  Bonds  authenticated  and 
delivered  under  the  Mortgage,  to  a  principal 
amount  equivalent  to  the  principal  amount 
of  the  Bonds  authenticated  and  delivered 
under  the  Mortgage  so  paid,  retired,  redeemed 
or  cancelled  or  for  the  payment  or  redemp¬ 
tion  of  which  such  money  has  been  so  de¬ 
posited  or  prior  lien  bonds  so  deposited  or 
the  amount  by  which  outstanding  prior  liens 
have  been  reduced.  (See  sections  28  and  31.) 

Bonds  may  be  authenticated  and  delivered 
upon  the  deposit  with  the  Trustee  of  cash 
equal  to  the  principal  amount  of  such  Bonds. 
(See  section  32.)  The  cash  so  deposited 
may  be  withdrawn  in  lieu  of  Bonds  which 
the  Company  may  be  entitled  to  have  au¬ 
thenticated  and  delivered  to  it  under  any 
of  the  provisions  of  the  Mortgage,  subject 
to  the  same  restrictions  as  are  Imposed  on 
the  issue  of  Bonds  for  such  purposes,  except 
the  restrictions  as  to  net  earnings  herein¬ 
after  referred  to,  or,  at  the  election  of  the 
Company,  may  be  applied  to  the  purchase 
or  redemption  of  Bonds  of  any  series,  any 
such  purchase  to  be  at  a  price  not  in  excess 
of  the  current  redemption  price  of  the  Bonds 
purchased,  or,  in  case  of  Bonds  not  redeem¬ 
able,  not  in  excess  of  105%  of  the  principal 
amount  of  such  Bonds  plus  accrued  inter¬ 
est:  Provided,  however.  That,  except  to  the 
extent  of  any  balance  of  cash  resulting  from 
the^urchase  of  any  Bonds  at  less  than  the 
principal  amount  thereof,  none  of  such  cash 
shall  be  applied  to  the  payment  of  more 
than  the  principal  amount  of  any  Bonds  so 
purchased  or  redeemed.  (See  sections  33 
and  34.) 

No  Bonds  may  be  Issued  upon  the  basis  of 
property  additions  or  against  the  deposit  of 
cash  unless  the  net  earnings  of  the  Com¬ 
pany,  computed  as  provided  in  section  7  of 
the  Mortgage  (which  computation  does  not 
require  the  deduction  as  an  expense  of. 
among  other  things,  expenses  or  provisions 
for  renewals,  replacements,  depreciation,  de¬ 
pletion,  retirement  or  amortization  of  prop- 
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erty  or  for  Income  taxes,  profits  taxes  and 
other  taxes  measured  by  net  income),  to¬ 
gether  with  the  net  earnings  of  any  property 
to  be  acquired  through  the  issue  of  such 
Bonds,  for  a  period  of  twelve  consecutive 
calendar  months  selected  by  the  Company  in 
the  fifteen  calendar  months  immediately  pre¬ 
ceding  the  first  day  of  the  month  in  which 
the  application  is  made  for  the  authentica¬ 
tion  and  delivery  of  such  additional  Bonds, 
shall  be  at  least  equal  to  two  times  the  an¬ 
nual  interest  requirements  on  (1)  Bonds  out¬ 
standing  under  the  Mortgage:  (2)  additional 
Bonds  so  to  b<,  authenticated  and  delivered; 
(3)  prior  lien  bonds  to  be  then  outstanding: 
and  (4)  other  outstanding  indebtedness  cf 
the  company  secured  by  lien  prior  to  the 
Mortgage.  (See  sections  7,  29  and  32.) 

In  the  foregoing  answer,  the  important 
statements  do  not  stand  out.  They  are  ob¬ 
scured  in  a  mass  of  detail. 

It  is  clear  that  the  instructions  cited  above 
not  only  permit  but  invite  the  omission  of 
such  detail. 

An  answer  in  the  following  form  would 
have  conveyed  the  information  which  an 
average  prudent  Investor  would  desire  and 
would  have  been  in  full  compliance  with  the 
Securities  Act  and  the  rules  and  regulations 
thereunder: 

Issua7ice  of  additional  bonds.  Unlimited 
amounts  of  additional  bonds  which  will  be  of 
equal  rank  as  to  lien  with  the  bonds  presently 
offered  may  be  issued;  (1)  If  net  earnings 
applicable  to  interest  charges  are  at  least 
twice  the  annual  Interest  requirements  on  all 
outstanding  indebtedness  of  equal  or  prior 
rank,  including  the  additional  issue;  and 

(2)  If  the  principal  amount  of  such  bonds 
does  not  exceed  70%  of  the  net  additions 
made  to  the  utility  plant  after  November  30, 
1936. 

However,  an  aggregate  principal  amount  of 
$2,500,000  of  such  bonds  may  be.  Issued  sub¬ 
ject  only  to  the  above  earnings  requirement. 

Net  earnings  are  computed  before  deduc¬ 
tion  of  property  retirement  expense,  depre¬ 
ciation,  depletion  or  amortization  of  debt  dis¬ 
count  and  expense,  and  may  include  net 
earnings  of  property  to  be  acquired  through 
the  additional  issue.  Any  consecutive  12 
months  in  the  15  months  preceding  the  addi¬ 
tional  issue  may  be  selected  for  the  compu¬ 
tation. 

For  the  purpose  of  (2)  above,  properties 
acquired  for  the  production  and  transmission 
of  natural  gas  shall  not  be  deemed  additions 
to  utility  plant. 

Additional  bonds  may  be  Issued  on  the 
basis  of  property  additions  subject  to  prior 
liens.  Among  other  limitations,  it  is  pro¬ 
vided  that  the  aggregate  amount  of  such 
bonds  cannot  exceed  15%  of  the  total  bonds 
issued. 

Detailed  provisions  more  precisely  defining 
the  foregoing  matters  are  contained  in  sec¬ 
tions  4  to  7  and  23  to  34,  each  inclusive,  of 
the  Indenture.  Such  sections  also  Include 
provisions  as  to  the  issuance  of  bonds  in 
special  circumstances. 

f Securities  Act  Release  No.  1503,  July  12, 
1937] 

§  231.1580  Letter  of  the  Director  of  the 
Division  of  Forms  and  Regulations  relat¬ 
ing  to  Rule  821  (a)  (17  CFR,  230,821 
(a) ). 

You  recently  inquired  concerning  the  ex¬ 
tent  to  which  the  technical  description  of 
securities  may  be  condensed  in  a  prospectus 
for  securities  registered  on  Form  A-2  under 
the  Securities  Act  (17  CFR,  239.2). 

In  considering  the  question  of  the  contents 
of  prospectuses,  it  must  be  borne  in  mind 
that  the  prospectus  is  a  selling  medium.  The 
Securities  Act  was  not  designed  to  change 
this  characteristic,  but  to  insure  that  it 
^’ould  contain  reliable  information  necessary 
for  investment  judgment.  If  the  intricacy  of 
an  indenture  is  carried  to  the  prospectus,  the 
latter  necessarily  fails  its  purpose. 


On  July  12  of  this  year,  I  discussed  this 
question  as  regards  provisions  concerning  the 
issuance  of  additional  securities.  That 
opinion  Indicated  that  prospectuses  are  often 
excessively  cumbersome.  There  were  cited 
the  instructions  which  require  that  answers 
to  items  in  registration  statements  be  brief, 
particularly  with  respect  to  summarization 
of  documents.  It  was  emphasized  that  the 
instructions  authorize  an  even  more  con¬ 
densed  presentation  in  prospectuses.  Section 
19  (a)  of  the  statute  was  cited  to  show  that 
the  instructions  afforded  protection  under 
the  Act.  Independently  thereof,  the  statute 
imposes  liabilities  only  in  regard  to  matters 
which  are  material. 

The  previous  opinion  discussed  one  in¬ 
stance  of  undue  technicality.  A  further  ex¬ 
ample  may  be  cited,  dealing  with  provisions 
as  to  release  and  substitution  of  property 
securing  an  issue  of  bonds. 

This  example  is  taken  from  a  prospectus 
covering  a  $10,500,000  issue  of  first  mortgage 
bonds.  The  issuer  was  an  operating  public 
utility  company,  showing  property  and  plant 
of  over  $27,000,000  to  which  there  was  appli¬ 
cable  a  retirement  and  depreciation  reserve  of 
about  $5,701,000.  The  company  was  essen¬ 
tially  an  electric  and  gas  utility,  but  about 
3%  of  its  gross  operating  revenues  were  de¬ 
rived  from  transportation  activities.  With 
certain  exceptions,  the  mortgage  was  to  con¬ 
stitute  a  first  lien  upon  the  operating  fixed 
property  of  the  registrant  other  than  trans¬ 
portation  properties.  Additional  bonds  to 
the  amount  of  $2,000,000  were  Issuable  with¬ 
out  the  necessity  of  property  additions. 

The  prospectus  in  question  contained  the 
following  statement  with  regard  to  release 
and  substitution  of  property,  the  definitions 
preceding  the  statement  being  applicable  to 
this  and  other  parts  of  the  prospectus; 

“Property  additions”,  (as  is  more  full  de¬ 
fined  in  Article  I  of  the  Mortgage)  consist 
of  additional  property  acquired  after  March 

31,  1936,  located  in  the  State  of - 

or  in  any  other  state,  if  connected  with  the 
properties  in  the  State  of  - ,  prop¬ 

erly  chargeable  to  fixed  property  accounts 
and  useful  in  the  electric,  gas  or  heating 
business  of  the  Company. 

“Net  bondable  value  of  property  additions” 
(as  is  more  fully  defined  in  Article  I  of  the 
Mortgage),  consists,  when  used  with  respect 
to  property  additions  not  subject  to  an  un¬ 
funded  prior  lien,  of  the  lesser  of  cost  or  (as 
to  property  additions  not  previously  retired) 
fair  value  of  all  gross  property  additions  not 
subject  to  an  unfunded  prior  lien,  less  (i) 
all  retirements  of  property  of  such  character, 
other  than  property  released  by  the  Trustee, 
(ii)  the  excess,  if  any,  of  the  bonded  cost  of 
property  of  such  character  released  by  the 
Trustee  over  the  fair  value  thereof  at  the 
time  of  release,  (iii)  an  amount  equal  to  the 
amount  of  cash  deposited  upon  release  of 
property  of  such  character,  withdrawn  on 
the  basis  of  property  additions  of  such  char¬ 
acter  or  applied  to  sinking  fund  payments, 
if  any,  and  (iv)  an  amount  equal  to  ten- 
sevenths  (10/7ths)  of  the  amount  of  addi¬ 
tional  Bonds  theretofore  authenticated  on 
the  basis  of  property  additions,  and  ten- 
sevenths  (10/7ths)  of  the  amount  of  cash  de¬ 
posited  against  the  issue  of  additional  Bonds, 
theretofore  withdrawn  on  the  basis  of 
property  additions. 

“Bonded  Cost”  when  used  in  respect  of 
retirements  consists  of  (i)  in  the  case  of 
property  owned  on  April  1,  1936,  the  book 
value  thereof  on  that  date,  and  (ii)  in  the 
case  of  property  additions,  the  amount  at 
which  previously  certified  to  the  Trustee  for 
the  purpose  of  the  issue  of  additional  Bonds 
under  the  Mortgage  or  of  additional  un¬ 
funded  prior  lien  bonds  under  the  mortgage 
securing  such  prior  lien  bonds  or  for  the 
purpose  of  withdrawal  of  cash. 

An  “unfunded  prior  lien”,  (as  is  more 
fully  defined  in  Article  I  of  the  Mortgage) 
is  a  prior  lien  not  constituting  a  “funded 
prior  lien”,  or  a  “permitted  lien”  or  a  judg¬ 


ment  lien.  The  First  Mortgage  of  X  Com¬ 
pany  »  is  a  permitted  lien. 

A  “funded  prior  lien”,  (as  is  more  fully 
defined  in  Article  I  of  the  Mortgage)  com¬ 
prises  any  prior  lien  with  respect  to  which 
cash  and  prior  lien  bonds  in  an  amount  suf¬ 
ficient  to  retire  all  prior  lien  bonds  secured 
by  such  prior  lien  have  been  deposited  with 
the  Trustee  under  the  Mortgage  or  with  the 
trustee  or  other  holder  of  such  prior  lien; 
and  bonds  secured  by  such  prior  liens  are 
regarded  as  having  ceased  to  be  “outstand¬ 
ing”  as  that  teim  is  used  in  the  Mortgage 
and  under  this  caption. 

Release  of  property.  The  Company  is  per¬ 
mitted,  as  is  more  fully  provided  in  the 
Mortgage,  to  obtain  the  release  of  property 
(other  than  prior  lien  bonds  or  of  X  Com¬ 
pany  bonds)  (a)  upon  depositing  an  amount 
of  cash,  purchase  money  obligations  or  ob¬ 
ligations  of  any  municipality  or  other  gov¬ 
ernmental  subdivision  which  may  be  the 
purchaser,  equivalent  to  the  fair  value  of 
the  property  to  be  released  (less  the  prin¬ 
cipal  amount  of  any  outstanding  prior  lien 
bonds,  if  all  property  of  the  company  sub¬ 
ject  to  the  pr.or  Hen  securing  them  is  being 
released),  which  deposit  shall  be  made  with 
the  Trustee  (or  with  the  trustee  of  any  prior 
lien  to  which  such  property  released  may 
be  subject,  except  when  all  the  property 
subject  to  the  prior  lien  is  being  released), 
and  (b)  upon  filing  a  certificate  of  an  en¬ 
gineer,  who  may  be  employed  by  or  affili¬ 
ated  with  the  Company,  stating  the  fair 
value  of  the  property  to  be  released  and 
that  the  release  is  desirable  in  the  proper 
conduct  of  the  business,  or  is  otherwise  in 
the  best  Interests  of  the  Company,  which 
certificate  is  to  be  supplemented  as  to  the 
desirability  of  the  release  by  an  independent 
engineer’s  certificate  if  the  fair  value  of  the 
property  to  be  released  is  over  $.?00.000,  and 
(c)  upon  filing  certain  other  certificates  and 
opinions  as  provided  in  the  Mortgage  with 
respect  to  the  property  to  be  released  and 
obligations  to  be  acquired.  The  Company 
is  permitted,  as  is  more  fully  provided  in  the 
Mortgage,  to  obtain  the  release  of  prior  lien 
bonds,  secured  by  a  funded  prior  lien,  or  of 
bonds  secured  by  the  First  Mortgage  of  X 
Company,  only  if  all  property  subject  to 
such  lien  has  been  released  from  the  lien 
of  the  Mortgage,  upon  deposit  with  the 
Trustee  of  an  amount  of  cash  equal  to  the 
principal  amount  of  such  bonds  being  re¬ 
leased.  All  bonds  held  by  the  Trustee  and 
secured  by  a  funded  prior  lien  or  by  the 
X  Company  mortgage  .shall,  at  the  request 
of  the  Company,  be  surrendered  for  the  pur¬ 
poses  specified,  if  all  Indebtedness  secured 
thereby  is  discharged.  The  Company  may 
require  prior  lien  bonds,  secured  by  a  funded 
prior  lien,  to  be  cancelled  or  to  be  sur¬ 
rendered  for  the  purpose  of  any  sinking  fund 
or  analogous  fund,  with  respect  to  such  prior 
lien  bonds,  and  may  require  the  tender  of 
X  Company  bonds  for  purchase  by  the  trus¬ 
tee  under  the  mortgage  securing  such  bonds 
out  of  the  proceeds  of  property  released  from 
that  mortgage,  but  any  money  received 
therefore  are  to  be  held  by  the  Trustee  as 
part  of  the  trust  estate.  Kxcept  in  the  case 
of  default,  no  payment  by  way  of  Interest 
or  principal  or  otherwise,'  upon  funded  prior 
lien  bonds  or  upon  such  X  Company  bonds 
held  by  the  Trustee,  shall  be  required  unless 
the  Company  so  elects,  in  which  event  the 
Company  is  to  receive  the  payments. 

The  Trustee  is  permitted  to  release  any 
property  taken  by  eminent  domain  or  pur¬ 
chased  by  a  municipality  or  other  govern¬ 
mental  subdivision,  pursuant  to  right  of  pur- 


’  “X  Company”  refers  throughout  this 
opinion  to  a  company  the  property  of  which 
had  been  acquired  by  the  registrant.  Bonds 
of  X  Compahy  in  a  principal  amount  of 
$500,000  were  secured  by  a  first  lien  on  such 
property,  A  principal  amount  of  $231,000 
of  such  bonds  were  pledged  as  security  for 
the  present  issue. 


I 


10%2 


FEDERAL  REGISTER,  Friday^  September  27^  1946 


ctiase,  and  the  proceeds  of  such  property 
shall  be  paid  to  the  Trustee  to  be  held  as 
a  part  of  the  trust  estate  or  to  any  trustee 
of  a  prior  lien  as  their  Interests  may  appear. 

The  proceeds  of  released  property  de¬ 
posited  with  the  Trustee  may  be  withdrawn: 

(a)  In  an  amount  equal  to  the  “net  re¬ 
lease  value  of  the  property  additions’* 
acquired  on  or  subsequent  to  the  date  of 
the  release  application,  but  no  cash  de¬ 
posited  upon  the  release  of  property  not  sub¬ 
ject  to  an  unfunded  prior  lien  may  be  with¬ 
drawn  upon  the  basis  of  property  additions 
subject  to  an  unfunded  prior  lien. 

(b)  In  an  amount  equal  to  ten-sevenths 
(10/7ths)  of  the  amount  of  Bonds  issued 
under  the  Mortgage  and  thereafter  retired 
(except  out  of  the  trust  estate)  and  sur¬ 
rendered  to  the  Trustee,  and  not  theretofore 
made  the  basis  for  the  issue  of  additional 
Bonds, 

(c)  In  an  amount  equal  to  three-sevenths 
(3/7th8)  of  the  amount  of  Bonds  theretofore 
redeemed  out  of  moneys  held  in  the  trust 
estate  other  than  out  of  moneys  deposited 
upon  the  issue  of  additional  Bonds,  and 

(d)  In  an  amount  equal  to  ten-sevenths 
(10/7ths)  of  the  amount  of  any  of  the 
$2,000,000  of  Bonds,  referred  to  above  under 
“Issuance  of  Additional  Bonds”,  with  respect 
to  which  the  Company  shall  have  surrendered 
its  right  to  have  Bonds  Issued. 

Such  proceeds  may  also  be  credited  to  the 
Company  on  account  of  any  sinking  fund 
payments  in  cash  required  to  be  made  by  the 
Company  and  for  the  purchase  by  the  Trus¬ 
tee  of  Bonds  for  any  sinking  fund. 

Any  proceeds  of  insurance  deposited  with 
the  Trustee  may  be  withdrawn  on  the  same 
basis  outlined  above  under  (a)  and  (b).  and 
also  upon  the  basis  of  replacements  of  the 
property  lost  or  destroyed. 

“Net  release  value  of  property  additions” 
(as  is  more  fully  defined  in  Article  I  of  the 
Mortgage)  means  the  lesser  of  cost  or  fair 
value  of  gross  property  additions  acquired 
on  or  subsequent  to  the  date  of  the  release 
application,  loss  or  destruction  of  the  prop¬ 
erty  on  account  of  which  the  cash  withdrawn 
was  deposited,  less  the  amount  of  such  cash 
theretofore  withdrawn  on  the  basis  of  such 
property  additions,  and,  in  case  such  prop¬ 
erty  additions  are  subject  to  an  unfunded 
prior  lien,  less  ten-sevenths  (10/7ths)  of  the 
principal  amount  of  the  outstanding  prior 
lien  bonds  secured  thereby. 

Cash  deposited  upon  the  release  of  fixed 
property  not  of  the  nature  of  property  addi¬ 
tions  may  be  withdrawn  in  an  amount  equal 
to  the  lesser  of  the  cost  or  fair  value  of  other 
fixed  property  not  of  the  nature  of  property 
additions  acquired  on  or  subsequent  to  the 
date  of  the  application  for  such  release. 

C.ash  deposited  with  the  Trustee  upon  the 
issue  of  additional  Bonds  may  be  wlthdrav/n : 

(a)  In  an  amount  equal  to  seventy  percent 
(70‘;’I,)  of  the  net  bondable  value  of  property 
additions  not  subject  to  any  unfunded  prior 
lien,  or 

(b)  In  an  amount  equal  to  the  amount  of 
Bonds  retired  (except  out  of  the  trust  estate) 
and  surrendered  to  the  Trustee  and  not 
theretofore  made  the  basis  for  the  issue  of 
additional  Bonds. 

Cash  deposited  against  any  prior  lien  bonds 
may  be  paid  over  to  the  trustee  or  other 
holder  of  the  mortgage  securing  such  prior 
lien  bonds  at  maturity  or  upon  redemption 
thereof,  and  cash  deposited  on  account  of 
any  prior  lien  bonds  or  X  Company  bonds  or 
any  Judgment  lien  may  be  paid  over  to  the 
Company  (a)  whenever  the  instrument  se¬ 
curing  such  bonds  Is  released  or  the  Judg¬ 
ment  li«ii  shall  ha%^e  been  discharged,  upon 
receipt  by  the  Trustee  of  the  resolution,  cer¬ 
tificate  and  opinion  provided  in  the  Mort¬ 
gage,  and  (b)  in  the  case  of  cash  deposited 
on  account  of  prior  lien  bonds  (plus  any 
cash  deposited  on  account  of  Interest  and 
premium  on  such  prior  lien  bonds),  to  the 
extent  that  any  such  bonds  shall  have  been 
paid,  reduced,  or  ascertained  by  Judicial  de¬ 
termination  to  be  Invalid  or  additional  prior 


lien  bonds  of  the  same  issue  are  deposited 
with  the  Trustee,  upon  receipt  by  the  Trus¬ 
tee  of  the  resolution  and  certificate  provided 
in  the  Mortgage. 

The  Trustee  is  required,  upon  request  by 
the  Company,  to  apply  any  moneys  held  by 
it  (other  than  on  account  of  prior  lien  bonds 
or  Judgment  liens)  to  the  purchase  or  re¬ 
demption  of  Bonds  outstanding  under  the 
Mortgage. 

“Trust  estate”  means  the  property  subject 
to  the  lien  of  the  Mortgage,  including  cash 
deposited  upon  the  issue  of  additional  Bonds 
or  upon  the  release  of  property  or  as  the 
proceeds  of  Insurance. 

No  notice  to  bondholders  required.  No 
notice  to  Bondholders  is  required  in  connec¬ 
tion  with  any  substitution  or  release  of 
property  under  the  terms  of  the  Mortgage. 

For  the  purposes  of  a  prospectus,  the  fore¬ 
going  is  manifestly  too  meticulous.  Reduc¬ 
tion  to  a  readable  summary  involves  chiefly 
the  omission  of  Immaterial  detail. 

Tlie  basic  principles  of  the  indenture  con¬ 
cerning  release  are  relatively  simple.  A 
statement  in  clear  terms  of  those  principles 
is  all  that  is  requisite.  The  prospectus  in 
question,  however,  goes  beyond  such  essen¬ 
tials,  In  that  it  contains  details  which  are 
of  a  mechanical  nature  or  relate  to  property 
of  minor  importance. 

For  example,  considerable  space  is  devoted 
to  the  withdrawal  of  cash  deposited  under 
various  circumstances.  It  may  be  assumed 
that  cash  will  not  ordinarily  constitute,  for 
any  appreciable  length  of  time,  a  significant 
part  of  the  underlying  security.  There  are, 
however,  numerous  provisions  c6ncerning  the 
deposit  and  withdrawal  of  cash,  which  are  to 
facilitate  the  administration  of  the  mortgage. 
Thus,  cash  may  be  deposited  upon  the  release 
of  property  and  later  withdrawn  when  addi¬ 
tional  property  is  acquired.  Similarly,  in  case 
of  refunding,  cash  may  be  deposited  upon  the 
issuance  of  additional  bonds  and  later  with- 
drav/n  upon  the  retirement  of  bonds  previ¬ 
ously  outstanding.  The  basic  principle  ap¬ 
plicable  is  that,  upon  the  withdrawal  of  de¬ 
posited  cash,  the  same  ratio  between  bonds 
and  property  shall  exist  as  if  there  had  been 
no  such  Intermediate  deposit.  The  details 
of  the  intermediate  operations  would  seem 
Immaterial;  they  tend  to  confuse  rather  than 
enlighten. 

A  further  instance  is  the  statement  con¬ 
cerning  prior  lien  bonds.  At  the  tim.e  of 
the  issue  there  were  no  prior  lien  bonds,  as 
the  term  is  used  in  the  Indenture.  As  is 
usual  the  mortgage  provides  that,  on  the 
basis  of  property  additions,  additional  bonds 
may  be  issued  or  property  released.  If  the 
property  addition  is  subject  to  a  prior  lien, 
it  is  nevertheless  to  be  treated  as  not  so 
subject,  provided  prior  lien  bonds  and  cash 
are  deposited  equal  to  the  full  amount  of 
the  prior  lien.  Under  the  Indenture,  prior 
lien  bonds  are  to  become  a  part  of  the  trust 
estate  only  in  this  manner,  which  assures 
the  means  of  discharge  of  the  lien.  The  re¬ 
lease  provisions  concerning  the  prior  lien 
bonds  so  made  a  part  of  the  trust  estate  are 
merely  to  assure  the  discharge  thus  initially 
provided  for.  Tliey  are  mechanics  of  opera¬ 
tion,  and,  as  such,  should  be  sought  in  the 
indenture  rather  than  in  the  prospectus. 

An  answer  in  the  following  form  contains 
the  essential  provisions  set  forth  in  the  above 
quotation  and  complies  fully  with  the  re¬ 
quirement  of  the  Securities  Act  and  the 
Rules  and  Regulations: 

Property  may  be  released  from  the  lien  of 
the  mortgage  in  an  amount  equivalent  to: 

(a)  Additions  made  to  the  Company’s  util¬ 
ity  plant  on  or  after  the  date  of  the  applica¬ 
tion  for  release; 

(b)  Cash,  purchase  money  obligations  on 
released  property,  or  obligations  of  govern¬ 
mental  purchasers  of  such  property,  depos¬ 
ited  upon  such  release; 

(c)  10/7th8  of  any  of  the  $2,000,000  of  ad¬ 
ditional  bonds  which  are  issuable  without 
property  additions  and  as  to  which  the  right 
of  Issuance  is  surrendered. 


The  value  of  the  released  property  is  de¬ 
termined  by  an  engineer  who  may  be  em¬ 
ployed  by  or  affiliated  with  the  company. 

For  the  above  purposes,  additions  to  the 
utility  plant  do  not  include  transportation 
properties,  nor  do  they  include  property  sub¬ 
ject  to  a  prior  lien  unless  provision  is  made 
for  satisfaction  of  such  lien  or  the  released 
property  was  subject  to  a  prior  lien. 

No  notice  to  bondholders  is  required  in 
connection  with  any  substitution  or  release 
of  property. 

Detailed  provisions  more  precisely  de¬ 
fining  the  foregoing  matters,  and  provisions 
concerning  releases  of  an  Incidental  nature, 
such  as  those  concerning  prior  lien  bonds, 
cash,  and  proceeds  of  Insurance,  are  contained 
in  Articles  I,  IV,  VI,  VII  and  VIII  of  the 
Mortgage. 

[Securities  Act  Release  No.  1580,  October 
19,  1937] 

§  231.1862  Opinion  of  General  Counsel 
relating  to  Rule  142  (17  CFR.  230.142). 

Rule  142  was  adopted  in  recognition  of  the 
value  of  secondary  capital  in  facilitating  the 
fiow  of  investment  funds  into  industry,  and 
of  the  fact  that  the  cwuers  of  such  second¬ 
ary  capital  cannot  practicably  perform  the 
duty  of  thorough  Investigation  and  analysis 
Imposed  by  the  act  of  the  underwriter  proper. 
The  rule  in  no  way  limits  the  responsibility 
of  the  underwriter  who  actually  serves  as  a 
conduit  for  the  distribution  of  securities  to 
the  public,  or  of  the  underwriter  who  for  a 
commission  agrees  with  the  issuer  to  pur¬ 
chase  what  the  Issuer  is  unable  to  sell  to  the 
public — thereby  furnishing  to  the  issuer  the 
insurance  without  which  the  distribution 
would  probably  not  be  undertaken.  The 
purpose  of  the  rule  is  merely  to  make  clear, 
what  has  admittedly  been  the  subject  of 
some  debate  in  the  past,  that  a  person  who 
does  no  more  than  agree  with  an  underwriter 
to  take  over  some  or  all  of  the  undistributed 
portion  of  the  issue,  and  who  purchases  for 
Investment  any  securities  whiph  his  commit¬ 
ment  thus  obliges  him  to  take  up,  does  not 
thereby  subject  himself  to  liability  as  an  un¬ 
derwriter  of  the  securities  cf  the  issue  actu¬ 
ally  distributed  to  the  public. 

In  considering  the  application  of  the  rule 
to  particular  sltuaticns,  it  should  be  appre¬ 
ciated  that  it  applies  only  to  persons  whose 
connection  with  a  distribution  is  essentially 
non -distributive  in  character.  Any  person 
enjoying  substantial  relationships  with  the 
issuer  or  underwriter,  or  engaging  in  the 
performance  of  any  substantial  functions  in 
the  organization  or  management  of  the  dis¬ 
tribution,  would  be  outside  the  scope  of  the 
rule.  Basically,  the  rule  is  designed  to  cover 
the  conditional  purchaser  w’ho,  in  spite  of  the 
conditional  nature  of  his  contract,  is  pri¬ 
marily  Interested  in  securing  a  portion  of  the 
issue  for  investment,  and  finds  his  Incentive 
not  in  a  commission  based  on  the  size  of  the 
issue  or  other  similar  factors,  but  in  the  in¬ 
vestment  advantage  afforded  by  a  discount 
from  the  public  offering  price.  Dispropor¬ 
tionate  commissions  or  service  fees  would 
raise  a  serious  doubt  whether  the  functions 
of  the  person  concerned  were  In  fact  con¬ 
fined  as  prescribed  in  the  rule,  for  such  dis¬ 
proportionate  commissions  or  fees  would 
tend  strongly  to  show  that  such  person  was 
primarily  interested  as  an  “underwriter”  in 
the  distribution. 

Some  question  will  undoubtedly  be  raised 
as  to  the  meaning  of  the  term  “purchases 
•  •  •  for  Investment”,  as  used  in  the 

rule.  The  application  of  this  term  is  of 
course  to  be  ascertained  in  any  given  case 
by  reference  to  the  Intention  of  the  pur¬ 
chaser  at  the  time  of  purchase.  What  his 
intention  was  at  that  time  is  a  question  of 
fact. 

Although  it  is  not  impossible  to  conceive 
of  a  situation  in  which  a  person  who  bad 
purchased  securities  for  investment  changed 
his  mind  in  good  faith  on  the  next  day,  and 
proceeded  to  dispose  of  the  securities,  it 
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must  nevertheless  be  remembered  that  a 
state  of  mind  can  ordinarily  be  ascertained 
only  by  weighing  evidentiary  factors,  and 
that  a  person’s  actions  may  be  of  far  greater 
evidentiary  significance  than  his  statements 
as  throwing  light  on  what  his  state  of  mind 
was  at  a  given  time.  Thus,  self-serving 
statements  that  a  particular  purchase  was 
made  for  investment  would  carry  very  little 
weight  in  the  face  of  more  concrete  facts 
and  circumstances  inconsistent  with  such 
an  intention. 

Most  prominent  among  the  relevant  evi¬ 
dentiary  factors  would  undoubtedly  be  the 
length  of  time  elapsing  between  the  acquisi¬ 
tion  of  the  securities  and  their  proposed  re¬ 
sale.  Although  retention  of  the  securities 
for  any  given  length  of  time  would  in  no 
event  be  conclusive,  it  is  obvious  that  the 
longer  they  were  held  the  easier  it  would 
be  to  maintain  that  they  had  originally 
been  purchased  for  investment;  and  it  is 
my  opinion  that  if  they  were  retained  for  a 
period  as  long  as  a  year  that  fact  would  be 
sufficient,  if  not  contradicted  by  other  evi¬ 
dence,  to  create  a  strong  inference  that  they 
had  been  purchased  for  investment.  How¬ 
ever,  such  an  inference  would  be  rebuttable: 
for  example,  it  would  fall  in  the  face  of  evi¬ 
dence  of  a  pre-arranged  scheme  to  effect  a 
distribution  at  the  end  of  the  year. 

Another  factor  which  jnay  be  of  consider¬ 
able  importance  is  the  character  of  the  regu¬ 
lar  business  of  the  person  who  seeks  to  come 
within  the  rule.  Thus,  I  have  little  doubt 
that  insurance  and  investment  companies 
not  ordinarily  engaged  in  the  business  of 
dealing  in  securities  or  underwTiting  dis¬ 
tributions  could  quite  readily  sustain  the 
bu’den  of  proof  that  they  had  purchased  for 
investment.  On  the  other  hand,  in  the  case 
of  a  securities  dealer  or  an  investment  bank¬ 
ing  house,  the  nature  of  the  ousiness  ordi¬ 
narily  carried  on  would  create  an  extremely 
strong  presumption  of  purchase  for  resale. 
It  is  perhaps  possible  that  a  person  engaged 
in  the  investment  banking  business  or  in 
the  securities  business  might,  under  some 
circumstances,  come  within  the  provisions 
of  the  rule;  but  in  order  to  reach  this  result 
it  would  be  necessary  to  establish  bj'  the 
clearest  kind  of  evidence  that  the  scope  and 
character  of  the  person’s  business  were  con¬ 
sistent  with  the  purchase  of  large  blocks  of 
securities  for  investment  rather  than  with 
a  view  to  distribution. 

f Securities  Act  Release  No.  1862,  Decem¬ 
ber  14,  1938] 

.§  231.1924  Letter  of  General  Counsel 
concerning  the  services  of  former  em¬ 
ployees  of  the  Commission  in  connection 
with  matters  with  which  such  employees 
became  familiar  during  their  course  of 
employment  loith  the  Commission. 

I  have  your  recent  letter,  in  which  <you 
Inquire  v/hether  you  may  properly  make  use 
of  the  advice  and  assistance  of  an  attorney 
formerly  employed  by  this  Commission  in  a 
matter  with  which  he  became  familiar  while 
on  the  Commission’s  staff. 

Before  taking  up  the  specific  situation  de¬ 
scribed  in  your  letter,  I  should  like  to  ex¬ 
press  my  genetal  opinion,  that  any  use  of 
the  services  of  a  former  employee  of  the 
Commission  in  a  matter  with  which  he  was 
connected  during  his  employment  by  the 
Commission,  even  though  such  former  em¬ 
ployee  does  not  himself  appear  before  the 
Commission,  or  take  any  part  in  discussions 
with  its  staff,  would  constitute  grounds  to 
disqualify  from  practice  before  the  Commis¬ 
sion  not  only  the  former  employee  but  also 
his  employer.  The  Commission  is  fully  con¬ 
scious  of  the  serious  consequences  which 
may  be  caused  by  any  deviation  on  the  part 
of  former  employees  from’  the  most  rigid 
standards  of  professional  ethics  in  matters 
of  this  character,  and  intends  to  deal  vig¬ 
orously  with  any  such  cases  that  come  to  its 
attention. 

No.  189 - 8 


In  your  letter  you  direct  my  attention  to 
the  fact  that  the  Commission  recently  issued 
a  stop  order  under  Section  8  (d)  of  the  Se¬ 
curities  Act  of  1933,  suspending  the  effective¬ 
ness  of  a  registration  statement  filed  under 
that  Act  by  the  X.  Y.  Corporation,  for  which 
you  are  counsel.  The  company  desires  to 
amend  the  registration  statement  in  ac¬ 
cordance  with  the  stop  order,  and  you  have 
requested  a  conference  with  members  of 
the  Commission’s  staff  for  the  purpose  of 
discussing  the  form  and  substance  of  these 
amendments.  In  preparing  for  this  con¬ 
ference,  you  desire  to  make  use  of  the  serv¬ 
ices  of  Mr.  A.  B.,  a  former  employee  of  this 
Commission,  and  now  an  associate  of  your 
law  firm.  Mr.  A.  B.  himself  will  neither  be 
present  at  the  conference  nor  otherwise 
“practice  before”  the  Commission,  within 
the  meaning  of  the  Cotiunission’s  Rules  of 
Practice. 

The  Commission’s  files  indicate  that,  when 
he  was  employed  by  the  Commission,  Mr. 

A.  B.  was  assigned  to  the  Registration  Divi¬ 
sion  and  acted  as  attorney  for  the  examining 
group  which  considered  the  registration 
statement  of  the  X.  Y.  Corporation  to  which 
I  have  referred. 

The  question  presented  is  the  application 
of  Rule  II  (e)  of  the  Commission’s  amended 
Rules  of  Practice  (17  CFR  §  201.2  (e),  which 
reads  as  follows: 

(e)  The  Commission  may  disqualify,  and 
deny,  temporarily  or  permanently,  the  privi¬ 
lege  of  appearing  or  practicing  before  it  in 
any  way  to,  any  person  who  is  found  by  the 
Commission  after  hearing  in  the  matter 

(1)  Not  to  possess  the  requisite  qualifica¬ 
tions  to  represent  others:  or 

(2)  To  be  lacking  in  character  or  integrity 
or  to  have  engaged  in  unethical  or  improjjer 
professional  conduct. 

At  the  time  it  announced  the  amended 
Rules  of  Practice  the  Commission  made  the 
following  statement  concerning  practice  by 
former  employees  of  the  Commission  and  the 
present  employers  of  such  former  employees 
(Securities  Acf  Release  No.  1761) : 

“Under  the  amended  Rules  of  Practice  any 
former  member  of  the  staff  of  the  Commission 
who  shall  appear  in  a  representative  capacity 
in  any  matter.  Including  an  investigation 
conducted  by  the  Commission,  which  was 
pending  before  the  Commission,  during  the 
period  of  his  employment  and  with  which 
matter  he  has,  by  virtue  of  his  employment 
with  the  Commission,  such  familiavity  as  to 
be  prejudicial  to  the  proper  conduct  of  the 
case,  or  in  which  matter  he  acted  for  the 
Commission  in  such  a  way  as  to  make  unethi-  ' 
cal  his  subsequent  connection  therewith,  and 
any  person  employing  the  services  of  any 
such  former  member  of  the  staff  in  such 
matters,  without  first  obtaining  the  consent 
of  the  Commission,  may  be  held  to  be  lacking 
in  proper  professional  conduct.”  y 

This  statement  of  policy  is  based  upon  the 
principle  enunciated  in  Canons  36  and  37  of 
the  Canons  of  Professional  Ethics  of  the 
American  Bar  Association. 

Inasmuch  as  the  registration  statement  of 
the  X.  Y.  Corporation  was  pending  before  the 
Commission  at  the  time  Mr.  A.  B.  was  in  the 
Commission’s  employ,  your  availing  yourself 
of  his  services  in  this  matter  without  having 
obtained  the  consent  of  the  Commission 
would  in  my  opinion  justify  the  institution  of 
disqualification  proceedings,  pursuant  to 
Rule  II  (e)  (2),  against  both  Mr.  A.  B.  and 
yourself. 

Although  you  did  not  expressly  request  it, 
I  have,  in  accordance  w’ith  our  practice,  con¬ 
sidered  your  letter  as  an  application  for  con¬ 
sent  to  rfiake  use  of  Mr.  A.  B.’s  services  in  this 
matter  and  have  discussed  the  circumstances 
with  the  Commission.  The  Commission  has 
instructed  me  to  advise  you  that,  in  view  of 
Mr.  A.  B.’s  close  connection  with  the  registra¬ 
tion  statement  of  the  X.  Y.  Corporation  dur¬ 
ing  his  service  with  the  Commission  in  a 
responsible  position,  consent  to  your  usiug 
his  services  in  this  matter  must  be  denied. 


Permit  me  to  thank  you  for  so  promptly 
calling  this  situation  to  our  attention  and  to 
assure  you  that  none  of  the  statements  I  have 
made  in  this  letter  is  intended  os  a  personal 
refiection  upon  either  Mr,  A.  B.  or  yourself. 

[Securities  Act  Release  No.  1934,  April  5, 
1939] 

§  231.2029  Letter  of  General  Counsel 
relating  to  sections  3  (a)  (9)  and  4  (1). 

You  have  requested  an  opinion  as  to  the 
applicability  of  section  3  (a)  (9)  and  the 
second  clause  of  section  4  (1)  of  the  Securi¬ 
ties  Act  of  1933  in  the  following  circum¬ 
stances: 

The  subject  company  has  an  “open  end” 
mortgage  upon  its  properties,  the  only  issue 
of  bonds  now  outstanding  thereunder  being 
denoted  as  Series  A  bonds.  It  is  proposed  to 
create  two  new  series  of  bonds  under  the 
mortgage,  to  be  called  Series  B  and  Series  C 
bonds  respectively,  for  the  piupose  of  re¬ 
funding  the  outstanding  bonds.  ’The  Series 
B  and  Series  C  bonds  will  differ  substantially 
from  each  other  in  respect  of  maturity  date. 
Interest  rate,  redemption  prices  and  default 
provisions. 

The  Series  B  bonds  will  be  offered  in  ex¬ 
change  to  the  holders  of  the  outstanding  Se¬ 
ries  A  bonds  on  the  basis  of  an  equal  prin¬ 
cipal  amount  of  Series  B  bonds  for  those  of 
Series  A,  with  interest  adjustment.  No  com¬ 
mission  or  other  remuneration  will  be  paid 
or  given,  directly  or  indirectly,  for  soliciting 
such  exchange. 

The  necessary  funds  to  redeem  any  unex¬ 
changed  Series  A  bonds  will  be  raised  by  the 
sale  for  cash  of  Series  C  bonds.  The  Series  C 
bonds  will  be  offered  and  sold  to  not  more 
than  twelve  insurance  companies,  which  will 
agree  to  purchase  for  Investment  and  without 
a  view  to  distribution. 

If  the  proposed  exchange  offer  and  the 
proposed  cash  offer  were  isolated  transac¬ 
tions,  it  would  be  clear  that  no  registration 
under  the  Securities  Act  would  be  required. 
The  Series  B  bonds  would  be  exempted  as 
seciirities  “exchanged  by  the  issuer  with  its 
existing  security  holders  exclusively  where  no 
commission  or  other  remuneration  is  paid 
or  given  directly  or  Indirectly  for  soliciting 
such  exchange:”  and  the  offering  and  sale  of 
the  Series  C  bonds  would  be  exempted  by 
the  second  clause  of  section  4  ( 1 ) ,  as  “trans¬ 
actions  by  an  issuer  not  involving  any  public 
offering.”  The  Interdependence  of  the  two 
offerings,  however,  requires  a  more  compre¬ 
hensive  analysis  of  the  Act. 

Section  3  (a)  (9)  contains  no  language 
expressly  limiting  the  exemption  to  securitie.s 
forming  part  of  an  issue  the  whole  of  which 
is  sold  as  specified  in  the  exempting  provision. 
At  first  reading,  therefore,  section  3  (a)  (9) 
appears  to  confer  exemption  upon  any  se¬ 
curity  exchanged  with  the  issuer’s  existing 
security  holders,  even  though  other  securities 
of  the  same  class,  as  a  part  of  the  same  plan 
of  financing,  are  sold  to  others  than  existing 
security  holders,  or  to  existing  security  holders 
otherwise  than  by  way  of  exchange.  Such 
a  construction,  how’ever,  gives  Insufficient 
weight  to  the  use  of  the  word  “exclusively,” 
as  employed  both  in  section  3  (a)  (9)  and 
in  its  predecessor,  former  section  4  (3).  In 
neither  section  is  the  grammatical  func¬ 
tion  of  the  word  entirely  clear;  but  in  order 
to  avoid  an  interpretation  which  would  re¬ 
ject  the  word  as  pure  surplusage,  it  is  neces¬ 
sary  to  adopt  the  view  that  the  exemption  is 
available  only  to  securities  constituting  part 
of  an  issue  which,  as  a  whole,  is  exchanged 
in  conformity  with  the  requirements  of  the 
section. 

Tliis  conclusion  appears  to  be  supported  by 
the  legislative  history  of  section  3  (a)  (9). 
At  the  time  of  the  amendment  of  the  Se¬ 
curities  Act  of  1933  by  Title  II  of  the  Secu¬ 
rities  Exchange  Act  of  1934,  the  section 
3  (a)  (9)  proposed  in  H.  R.  9323  as  a  sub¬ 
stitute  for  the  first  clause  of  Section  4  (3), 
provided  an  exemption  from  registration  for 
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"any  security  Issued  by  a  person  where  the 
Issue  of  which  it  Is  a  part  is  exchanged  by  it 
with  its  own  security  holders  exclusively." 
The  proposed  amendment  was  altered  in  con¬ 
ference  so  as  to  eliminate  any  reference  to 
the  "issue"  of  which  a  security  is  a  part; 
but  it  appears  from  the  Statement  of  the 
Managers  on  the  Part  of  the  House  in  the 
Conference  Report  that  the  changes  in  the 
proposed  section  3  (a)  (9)  made  in  confer¬ 
ence  were  "intended  only  to  clarify  its  mean¬ 
ing”  (H.  R.  (Conf.)  Rep.  No.  1838,  73rd  Cong., 
2nd  Sees.,  p.  40). 

Interpretation  of  the  so-called  "private 
offering"  exemption  provided  by  the  second 
clause  of  section  4(1)  presents  similar  con¬ 
siderations.  You  will  note  that  the  clause  in 
question  does  not  exempt  every  traiisaction 
W’hich  is  not  Itself  a  public  offering,  but  only 
transactions  "not  involving  any  public  offer¬ 
ing.”  Accordingly,  I  am  of  the  opinion  that 
the  exemption  is  not  available  to  securities 
privately  offered  if  any  other  securities  com¬ 
prised  within  the  same  issue  are  made  the 
subject  of  a  public  offering. 

It  appears,  therefore,  that  both  with  re¬ 
spect  to  section  3  (a)  (9)  and  with  respect 
to  section  4  (1)  the  necessity  of  registering 
the  Series  B  and  Series  C  bonds  depends  upon 
whether  they  should  be  deemed  separate  is¬ 
sues  or  merely  parts  of  a  single  issue:  I  be¬ 
lieve  it  unnecessary  at  this  time  to  enter  into 
any  extended  discussion  of  what  constitutes 
an  "issue"  for  the  purposes  of  the  Act.  The 
opinion  of  the  Commission  in  In  the  Matter 
of  Unity  Gold  Corporation  (Securities  Act 
Release  No.  1776)  discusses  this  question  as 
It  arises  under  section  3  (b)  of  the  Act. 
The  point  is  also  touched  upon,  at  least  in- 
ferentially,  in  the  discussion  of  section  3  (a) 
(11)  contained  in  Securities  Act  Release  No. 
1459.  Whatever  may  be  the  precise  limits  of 
the  concept  of  "issue”  w'hen  all  securities  in¬ 
volved  are  of  the  same  class,  I  do  not  believe 
that  securities  of  different  classes  can  fairly 
be  deemed  parts  of  a  single  "issue.”  Since  on 
the  facts  submitted  the  Series  B  and  Series 
C  bonds  appear  to  be  securities  of  different 
classes,  they  constitute  separate  "issues,” 
and  may  be  offered  and  sold  in  the  manner 
above  described  without  being  registered  un¬ 
der  the  Securities  Act. 

In  exnresslng  this  opinion  I  do  not  mean  to 
imply  that  any  difference  in  the  Incidents  of 
two  blocks  of  securities,  however  trivial,  ren¬ 
ders  the  blocks  separate  cla.sses  and  conse¬ 
quently  separate  "issues”  for  the  purposes  of 
the  Act.  In  this  case,  however,  the  differences 
between  the  Series  B  and  Series  C  bonds  are, 
I  believe,  sufficiently  substantial  to  warrant 
treating  them  as  separate  classes  even  though 
they  will  be  Issued  under  the  same  mortgage 
Indenture. 

[Securities  Act  Release  No.  2029,  August 
8,  1939] 

§  231.2340  Statement  of  Commission 
poliey  with  respeet  to  the  aeceleration  of 
the  effective  date  of  a  registration  state¬ 
ment. 

The  Congress  having  amended  Section  8 

(a)  of  the  Securities  Act  of  1933  to  confer 
upon  the  Commission  discretion  to  accelerate 
the  effective  date  of  registration  statements 
filed  under  the  Securities  Act  of  1933,  the 
Commission  declares  that,  pursuant  to  such 
discretionary  authority,  it  will  be  the  general 
policy  of  the  Commission  to  accelerate  the 
effective  date  of  registration  statements  filed 
under  the  Securities  Act  of  1933  in  accordance 
with  the  following  procedure: 

In  determining  the  date  on  which  a  regis¬ 
tration  statement  shall  become  effective,  the 
Commission  will  consider,  having  due  regard 
to  the  public  interest  and  the  protection  of 
Investors, 

(a)  The  adequacy  of  the  disclosure  and 
compliance  with  the  requirements  of  the  Act, 
and  compliance  with  the  applicable  form  and 
instruction  book  and  rules  pertaining  there¬ 
to  at  the  time  the  registration  statement  is 
Initially  filed: 


(b)  The  advisability  of  permitting  the  ac¬ 
celeration  of  material  amendments  filed  after 
the  initial  filing  date;  and 

(c)  The  character  and  date  of  information 
previously  or  concurrently  filed  under  any 
Act  Administered  by  the  Securities  and  Ex¬ 
change  Commission  or  by  any  other  Federal 
Agency  or  which  is  generally  available  to  the 
public. 

It  is  expected  that  examination  by  the 
Commission  of  registration  statements  and 
amendments  (if  any)  which  have  been  pre¬ 
pared  with  due  regard  to  the  matters  set  forth 
in  (a)  above,  will  ordinarily  be  completed 
within  a  few  days  after  the  filing  date,  so 
that  as  soon  as  an  appropriate  amendment 
correcting  the  deficiencies,  if  any,  and  an 
amendment  setting  forth  the  price,  if  the 
price  and  terms  of  offering  w’ere  not  set  forth 
in  the  statement  as  initially  filed,  (or  mat¬ 
ters  relating  to  price  such  as  redemption  or 
sinking  fund,  call  prices,  conversion  prices  or 
such  other  matters  relative  to  price  or  terms 
of  offering  as  the  Commission  may  by  rules 
and  regulations  determine)  are  filed,  the 
Commission  will,  subject  to  the  above  state¬ 
ment  of  policy  and  the  requirements  of  the 
Act,  consent  to  the  filing  of  the  amendments 
and  declare  the  statement  effective  as  soon 
as  practicable. 

The  requirements  of  the  Trust  Indenture 
Act  of  1939  have  materially  increased  the  ex¬ 
amination  work  of  the  Registration  Division 
of  the  Commission  with  respect  to  registra¬ 
tion  statements  of  secxirities  to  be  Issued  un¬ 
der  Indentures  which  must  be  qualified  under 
that  Act.  It  will  further  the  effectuation  of 
the  above  policy  if  drafts  of  such  Indentures 
are  submitted  in  reasonably  final  form  for 
consideration  and  discussion  with  the  staff 
as  far  as  possible  in  advance  of  the  actual 
filing  of  the  registration  statement. 

The  Registration  Division  of  the  Commis¬ 
sion  has,  in  the  past,  made  its  services  avail¬ 
able  to  proposed  Issuers  of  securities  and 
their  counsel  and  accountants  in  order  to 
give  them  advice  with  respect  to  questions 
which  might  arise  in  connection  with  the 
preparation  of  registration  statements.  The 
Commission  will  cofitinue  this  service  inso¬ 
far  as  possible  and  will  endeavor  to  assist 
proposed  registrants.  In  advance  of  filing,  in 
the  solution  of  specific  technical  questions 
which  may  arise. 

It  will  be  the  Commission’s  policy  to  coop¬ 
erate  with  registrants  in  order  that  the  ef¬ 
fectiveness  of  registration  statements  filed 
imder  the  Securities  Act  may  be  expedited  as 
much  as  possible  consistent  with  the  public 
Interest  and  the  protection  of  Investors. 

For  additional  guidance,  consultation  with 
the  Commission  at  or  before  the  time  of  filing 
may  enable  the  Commission,  whenever  pos¬ 
sible.  to  indicate  the  approximate  date  on 
which  registration  may  become  effective. 

r Securitie^ct  Release  No.  2340,  August 
23,  1940] 

§  231.2623  Opinion  of  General  Counsel 
concerning  the  application  of  the  third 
clause  of  section  4  (1)  in  various  situa¬ 
tions. 

I  have  been  asked  to  express  my  opinion 
as  to  the  circumstances  under  which  brokers 
and  dealers  must  use  prospectuses  in  connec¬ 
tion  with  trading  in  the  securities  of  Ameri¬ 
can  Telephone  and  Telegraph  Company 
covered  by  the  registration  statement  which 
became  effective  under  the  Securities  Act  on 
July  15,  1941. 

In  order  to  make  my  discussion  more 
clearly  understandable  in  its  application  to 
the  various  concrete  situations  which  may 
arise,  I  shall  first  describe  briefly  the  nature 
of  the  offering  in  question.  The  registration 
statement  covered  $233,584,900  in  principal 
amount  of  debentures  of  the  Company,  pro¬ 
posed  to  be  offered  by  the  Company  pro  rata 
to  its  existing  stockholders,  without  the  inter¬ 
mediation  of  any  underwriters.  The  state¬ 
ment  covered  also  full  and  fractional  w’ar- 
rants  which  the  Company  proposed  to  deliver 


to  its  stockholders  in  evidence  of  their  right 
to  purchase  debentures  from  the  Company. 
These  warrants  were  to  be  Issued  to  all  stock¬ 
holders  of  record  at  the  close  of  business  on 
July  25,  1941,  and  the  registration  statement 
specified  that  the  warrants  would  actually 
be  issued  to  stockholders  on  or  about  August 
4,  1941.  The  warrants  by  their  terms  were 
required  to  be  exercised  on  or  before  August 
29,  1941.  Pursuant  to  an  order  of  the  Com¬ 
mission  entered  on  July  11,  1941,  the  registra¬ 
tion  statement  became  effective  at  4:45  P.  M  , 
E.  S.  T.,  on  July  15,  1941.  So  far  as  practi¬ 
cable,  prospectuses  were  made  generally  avail¬ 
able  by  the  Company  on  July  16,  1941. 

Before  discussing  the  legal  requirements 
which  have  been  applicable  since  the  regis¬ 
tration  statement  became  effective,  I  should 
like  to  point  out  that  until  the  statement 
became  effective  it  was  Illegal  for  any  broker 
or  dealer  to  use  the  mails  or  instrumentalities 
of  interstate  commerce  to  offer  or  sell  either 
the  debentures  or  the  waiTants  on  a  when- 
issued  basis.  This  was  clearly  stated  in  a 
release  published  by  the  Commission  on  July 
9,  1941  (Securities  Act  Release  No.  2613). 
Apparently,  it  was  not  sufficiently  understood 
that  the  prohibition  of  the  statute  extended 
not  only  to  offers  and  sales  for  immediate 
execution,  but  also  to  solicitations  of  orders 
which  were  not  to  be  given  and  executed  until 
after  the  effective  date  of  the  statement. 
Thus,  a  circular  distributed  by  a  broker  or 
dealer  to  his  customers,  describing  the  deben¬ 
tures  and  the  rights  and  suggesting  that  he 
would  be  glad  to  receive  and  execute  orders 
after  the  statement  became  effective,  was  no 
less  a  violation  of  the  statute  than  a  circular 
inviting  the  immediate  submission  of  orders 
before  the  effective  date.  The  same  would 
be  true  even  if  the  circular  carried  a  "hedge 
clause”  specifically  disclaiming  any  intent  to 
solicit  orders.  If  the  circular  in  fact  consti¬ 
tuted  a  solicitation  of  orders  it  could  not  be 
brought  within  the  law  by  mere  formal  dis¬ 
claimers. 

Now  that  the  statement  has  become  effec¬ 
tive,  thwe  is  no  prohibition  against  offering 
rights  or  debentures,  or  soliciting  orders  to 
buy  them,  whether  on  a  when-issued  or  an 
issued  basis.  However,  the  Act  requires  that 
if  any  prospectus  relating  to  a  registered 
security  is  transmitted  through  the  mails  or 
in  interstate  commerce,  that  prospectus  must 
be  in  the  form  of,  or  accompanied  or  preceded 
by,  the  formal  prospectus  filed  by  the  issuer 
with  its  registration  statement.  (For  con¬ 
venience,  I  shall  call  this  prospectus  a  "formal 
prospectus.”  In  the  Act  it  is  referred  to  as  a 
"prospectus  that  meets  the  requirements  of 
section  10.”)  Furthermore,  even  if  in  a  par¬ 
ticular  sale  no  use  is  made  of  the  mails  or 
Interstate  commerce  to  offer  the  security,  or 
to  solicit  orders  to  buy  it,  the  security  itself 
must  still  be  accompanied  or  preceded  by  the 
formal  prospectus  when  the  security  is  de¬ 
livered  through  the  malls  or  in  interstate 
commerce. 

In  applying  these  principles  to  particular 
situations,  brokers  and  dealers  should  appre¬ 
ciate  that  the  term  "prospectus”  as  used  in 
the  Securities  Act  covers  more  than  the  kind 
of  formal  document  which  the  layman  or¬ 
dinarily  has  in  mind  w’hen  he  uses  the  term. 
Under  the  Act  a  “prospectus”  includes  every 
kind  of  written  communication  which  at¬ 
tempts  or  offers  to  dispose  of,  or  solicits  an 
offer  to  buy,  a  security  for  value,  or  which 
constitutes  a  contract  of  sale  or  disposition 
of  a  security  for  value.  If  the  term  "pros¬ 
pectus”  is  construed  in  accordance  with  its 
language  and  spirit,  it  must  in  my  opinion 
be  read  to  cover  any  document  which  is 
designed  to  procure  orders  for  a  security,  or 
to  effectuate  the  disposition  of  a  security, 
whether  or  not  the  document  purports  on  its 
face  to  offer  the  security  for  sale,  or  otherwise 
to  dispose  of  it  for  value. 

In  the  light  of  these  general  principles  let 
me  discuss  concrete  examples  which  will  il¬ 
lustrate  in  greater  detail  the  application  of 
the  prospectus  requirements  of  the  Act  to 
transactions  occurring  after  the  effective  date 
of  the  registration  statement. 
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Question  1. — John  Doe,  a  dealer,  writes  a 
letter  to  Richard  Roe,  one  of  his  customers, 
offering  him  warrants,  on  a  when-issued 
basis,  for  ten  $100  debentures.  Must  John 
Doe  send  a  copy  of  the  formal  prospectus 
with  his  letter? 

Answer. — Yes.  John  Doe’s  letter  Itself  falls 
within  the  broad  definition  of  "prospectus” 
in  the  Act.  As  such,  it  must,  in  order  to 
comply  with  the  Act,  either  be  in  the  form 
of  the  formal  prospectus — which  it  obviously 
is  not — or  else  be  preceded  or  accompanied 
by  a  formal  prospectus. 

Question  2. — Instead  of  writing  a  letter  to 
Richard  Roe,  John  Doe  calls  him  on  the  tele¬ 
phone  and  offers  him  the  warrants.  Richard 
Roe  accepts:  and  John  Doe  thereupon  mails 
him  a  confirmation  of  the  sale.  Must  John 
Doe  send  a  copy  of  the  formal  prospectus  with 
his  confirmation? 

Answer. — Yes.  The  term  “prospectus”  is 
defined  in  the  Act  broadly  enough  to  Include 
within  its  meaning  an  ordinary  confirmation; 
and  since  the  confirmation  is  not  itself  a 
formal  prospectus,  it,  like  the  offering  letter 
in  Question  1,  must  be  accompanied  or  pre¬ 
ceded  by  a  formal  prospectus. 

Question  3.  John  Doe  happens  to  know 
that  his  customer,  Richard  Roe,  is  already  a 
stockholder  of  American  Telephone  and  Tele¬ 
graph  Company,  and  has  therefore  already 
received  a  prospectus  from  the  Company  it¬ 
self.  Must  John  Doe  still,  in  the  situation 
described  in  Questions  1  and  2,  send  Richard 
Roe  a  formal  prospectus? 

Answer.  Yes.  In  requiring  that  a  letter 
offering  registered  securities,  or  a  confirma¬ 
tion,  must  be  accompanied  or  preceded  by  a 
formal  prospectus,  the  Act  requires  further 
that  this  formal  prospectus  shall  have  been 
sent  or  given — not  by  anyone,  but  by  the 
person  who  sent  the  letter  or  confirmation,  or 
by  his  principal.  John  Doe  is  not  acting  for 
American  Telephone  and  Telegraph  Company. 
Consequently,  the  fact  that  Richard  Roe  has 
received  a  prospectus  from  American  Tele¬ 
phone  and  Telegraph  Company  does  not  affect 
the  responsibility  that  John  Doe  has  to 
comply  with  the  prospectus  requirements. 

Question  4.  On  August  5,  1941,  John  Doe 
telephones  Richard  Roe,  his  customer,  and 
states  that  he  has  warrants  for  ten  $100 
debentures,  and  will  be  glad  to  sell  them  to 
Richrrd  Roe.  Richard  Roe  accepts  the  offer. 
John  Doe  thereupon  immediately  puts  the 
warrants  in  an  envelope,  and  maUs  them  to 
Richard  Roe.  Must  John  Doe  enclose  also  a 
copy  of  the  formal  prospectus? 

Answer.  Yes.  The  Act  requires  that  reg¬ 
istered  securities,  when  delivered  through  the 
mails  or  in  interstate  commerce,  shall  be 
preceded  or  accompanied  by  a  formal  pros¬ 
pectus;  and  since  John  Doe  made  an  oral 
offer,  without  sending  a  formal  prospectus,  he 
must  send  one  with  the  warrants. 

Question  5.  In  the  course  of  the  conversa¬ 
tion  described  in  Question  4,  Richard  Roe 
mentions  that  he  is  already  a  stockholder  of 
American  Telephone  and  Telegraph  Company, 
and  so  has  received  a  copy  of  the  prospectus. 
Must  John  Doe  nevertheless  send  him  another 
copy? 

Answer.  No.  In  requiring  that  securities, 
when  delivered,  be  accompanied  or  preceded 
by  a  prospectus,  the  Act  does  not  require  that 
the  prospectus  shall  have  been  sent  or  given 
by  the  person  making  the  delivery.  It  is 
enough  that  the  purchaser  shall  already  have 
received  a  prospectus  from  some  source. 
(Owing  to  the  particular  wording  of  the  Act, 
this  situation  must  be  carefully  distinguished 
from  the  case  in  Question  3.) 

Question  6.  John  Doe,  a  broker,  receives  an 
unsolicited  telephone  call  from  Richard  Roe, 
asking  him  to  purchase  for  Richard  Roe’s 
account  warrants  for  ten  $100  debentures. 
John  Doe  does  so,  and  sends  them  to  Richard 
Roe  by  mail.  Must  he  send  a  copy  of  the 
prospectus  with  the  warrants? 

Answer.  No.  The  prospectus  require¬ 
ments  of  the  Act  do  not  apply  to  unsolicited 
brokers’  transactions,  whether  executed  on  an 
exchange  or  over  the  counter. 


Question  7.  Richard  Roe  telephones  John 
Doe,  his  broker,  and  states  that  he  has  certain 
warrants  which  he  would  like  John  Doe  to  sell 
for  his  accotmt.  John  Doe  does  so,  and  sends 
him  a  confirmation  of  the  transaction.  Must 
John  Doe  at  the  same  time  send  him  a  copy 
of  the  prospectus? 

Answer.  No.  In  confirming  a  sell  order  on 
a  brokerage  basis,  John  Doe  is  nqt  within  the 
prospectus  requirements  of  the  Act. 

Question  8.  Pursuant  to  the  sell  order 
received  in  Question  7,  John  Doe  sells  Richard 
Roe’s  warrants  to  Henry  Hoe,  another  dealer, 
who  purchases  for  his  own  account.  Must 
John  Doe,  in  confirming  the  sale  to  Hfenry 
Hoe,  or  in  delivering  the  warrants  to  him,  send 
him  a  copy  of  the  prospectus? 

Answer.  No.  John  Doe,  in  making  the 
sale,  is  completing  the  execution  of  an  unso¬ 
licited  brokerage  order,  and  therefore  is 
exempt  from  the  prospectus  requirements. 

Question  9.  John  Doe  writes  to  his  cus¬ 
tomer  Richard  Roe,  whom  he  knows  to  be  a 
stockholder  of  American  Telephone  and  Tele¬ 
graph  Company  and  offers  to  sell  for  him  the 
warrants  he  has  received.  Must  John  Doe 
send  Richard  Roe  a  formal  prospectus  with 
his  letter? 

Answer.  No,  since  he  is  offering  to  sell  for 
him,  not  to  him. 

Question  10.  As  a  result  of  the  letter  de¬ 
scribed  in  Question  9,  Richard  Roe  gives  John 
Doe  a  sell  order,  and  John  Doe  sells  the  rights 
to  Henry  Hoe.  ^Tien  he  malls  the  warrants 
to  Henry  Hoe,  must  he  send  a  copy  of  the 
prospectus  with  them? 

Answer.  Yes.  The  transaction,  although 
on  a  brokerage  basis,  results  from  a  solicita¬ 
tion,  and  consequently  the  prospectus  re¬ 
quirements  are  applicable  to  John  Doe’s  sale 
to  Henry  Hoe. 

Question  11.  John  Doe  writes  a  letter  to 
Richard  Roe,  his  customer,  offering  to  pur¬ 
chase  rights  for  his  account.  Must  John 
Doe  enclose  in  his  letter  a  copy  of  the  pros¬ 
pectus? 

Answer.  Yes.  Even  though  John  Doe  acta 
as  broker  in  the  transaction,  he  is  soliciting 
an  offer  to  buy,  and  is  therefore  subject  to 
the  prospectus  requirements  of  the  Act. 

In  an  effort  to  be  of  the  greatest  assistance 
to  brokers  and  dealers  in  the  practical  con¬ 
duct  of  their  business,  I  have  endeavored  to 
state  the  foregoing  illustrative  questions  and 
answers  in  as  non-technical  a  fashion  as  pos¬ 
sible.  Anyone  desiring  more  detailed  in¬ 
formation  as  to  the  statutory  basis  for  the 
answers  I  have  given,  or  wishing  informa¬ 
tion  as  to  any  situations  which  I  have  not 
covered,  is  welcome  to  address  a  further 
Inquiry  to  this  ofiBce. 

[Securities  Act  Release  No.  2623,  July  25, 
1941] 

§  231.2899  Extract  from  letter  of  Di¬ 
rector  of  the  Corporation  Finance  Divi¬ 
sion  to  sections  20  and  34  (b).  This  re¬ 
lease  is  the  same  as  Investment  Com¬ 
pany  Act  Release  No.  446.  (17  CFR, 

271.446)  [Securities  Act  Release  No. 
2899,  February  5,  1943] 

§  231.2955  Opinion  of  the  Director  of 
the  Trading  and  Exchange  Division  re¬ 
lating  to  the  violation  of  the  anti-fraud 
provisions  of  the  Securities  Act  by  ma¬ 
nipulation  of  prices  of  securities  not 
registered  on  a  national  securities  ex¬ 
change.  This  release  is  the  same  as  Se¬ 
curities  Exchange  Act  Release  No.  3505. 
(17  CFR,  241.3505)  [Securities  Act  Re¬ 
lease  No.  2955,  November  16, 1943] 

§  231.2956  Opinion  of  the  Director  of 
the  Trading  and  Exchange  Division  re¬ 
lating  to  the  violation  of  the  anti-fraud 
provisions  of  the  Securities  Act  in  cases 
of  a  "syndicate  account"  while  members 
of  the  syndicate  or  selling  group  are  en¬ 
gaged  in  the  retail  distribution  of  such 


security.  This  release  Is  the  same  as 
Securities  Exchange  Act  Release  No. 
3506.  (17  CFR,  241.3506)  [Securities 

Act  Release  No.  2956,  November  11, 19431 

§  231.2997  Statement  of  the  Commis¬ 
sion  relating  to  the  anti-fraud  provisions 
of  section  17  (a)  of  the  Securities  Act  of 
1933  and  sections  10  (b)  and  15  (c)  (1) 
of  the  Securities  Exchange  Act  of  1934. 
This  is  the  same  as  Securities  Exchange 
Act  Release  3572.  (17  CFR.  241.3572) 

[Securities  Act  Release  No.  2997,  June  1, 
1944] 

§  231.3000  Opinion  of  the  Chief  Coun¬ 
sel  to  the  Corporation  Finance  Division 
relating  to  section  3  (a)  (10) : 

You  have  requested  my  opinion  as  to  the 
legality  of  trading  on  a  w-hen-issued  basis  in 
the  new  common  stock  proposed  to  be  issued 
by  The  Laclede  Gas  Light  Company  under  a 
voluntary  plan  approved  by  the  Commission 
on  May  27,  1944,  pursuant  to  section  11  (e) 
of  the  Public  Utility  Holding  Company  Act 
of  1936  (Holding  Company  Act  Release  No. 
5071).  You  have  Inquired  specifically 
whether  the  Commission’s  order  approving 
the  plan  resulted  in  exempting  such  trading 
from  the  registration  and  prospectus  provi¬ 
sions  of  the  Securities  Act  of  1933  by  virtue 
of  section  3  (a)  (10)  of  that  Act. 

I  shall  speak  only  of  when-issued  trading 
over  the  counter,  because  when-issued  trad¬ 
ing  on  a  national  securities  exchange  is  sub¬ 
ject  to  the  Commission’s  Regulation  X-12D3 
under  the  Securities  Exchange  Act  of  1934. 
Under  that  Act  and  Regulation  registration 
of  a  security  for  when-issued  trading  on  an 
exchange  is  subject  to  various  conditions  in 
addition  to  compliance  with  the  Securities 
Act  of  1933. 

It  is  my  opinion  that  the  exemption  af¬ 
forded  by  section  3  (a)  (10)  of  the  Securities 
Act  of  1933  will  not  be  available  for  any  when- 
issued  sales  or  offers  to  sell  until  the  date 
the  plan  is  enforced  by  the  appropriate 
United  States  District  Court  pursuant  to 
section  11  (e)  of  the  Public  Utility  Holding 
Company  Act  of  1935. 

Section  6  of  the  Securities  Act  of  1933  pro¬ 
vides  in  substance  that  no  person  shall  sell 
or  offer  to  sell  any  security  through  the  malls 
or  in  Interstate  commerce  unless  a  registra¬ 
tion  statement  as  to  that  security  is  in  effect 
with  this  Commission  and  a  specified  form  of 
prospectus  is  used.  Section  >  (a)  (10)  of  the 
Securities  Act  of  1933  exempts  from  the  pro¬ 
visions  of  Section  5: 

“Any  security  which  is  Issued  in  exchange 
for  one  or  more  bona  fide  outstanding  secur¬ 
ities,  claims  or  property  interests,  or  partly 
in  such  exchange  and  partly  for  cash,  where 
the  terms  and  conditions  of  such  issuance 
and  exchange  are  approved,  after  a  hearing 
upon  the  fairness  of  such  terms  and  condi¬ 
tions  at  which  all  persons  to  whom  it  is  pro¬ 
posed  to  issue  securities  in  such  exchange 
shall  have  the  right  to  appear,  by  any  court, 
or  by  any  official  or  agency  of  the  United 
States,  or  by  any  State  or  Territorial  bank¬ 
ing  or  Insurance  commission  or  other  gov¬ 
ernmental  authority  expressly  authorized  by 
law  to  grant  such  approval.” 

In  my  opinion  the  terms  and  conditions 
of  the  issuance  and  exchange  of  a  security 
are  not  “approved”  within  the  meaning  of 
section  3  (a)  (10)  until  completion  of  the 
total  process  of  approval  required  in  the 
particular  case.  The  Commission’s  order  ap¬ 
proving  the  Laclede  plan  specifically  provided 
“'That  this  order  shall  not  be  operative  to 
authorize  the  consummation  of  transactions 
proposed  in  the  plan  as  amended  until  an 
appropriate  federal  district  court  shall,  upon 
application  thereto,  enter  an  order  enforcing 
such  plan.”  In  view  of  this  provision,  it  can¬ 
not  be  said  that  the  terms  and  conditions  of 
the  issuance  and  exchange  of  the  new  Laclede 
common  have  as  yet  been  "approved”  within 
the  meaning  of  section  3  (a)  (10)  of  the 
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Securities  Act  of  1933.  Such  approval  will 
not  occur  until  the  date  of  entry  of  a  Dis¬ 
trict  Court  order  enforcing  the  plan. 

Consequently,  any  dealer  who  makes  use 
of  the  mails  or  any  means  of  interstate  com¬ 
merce  to  sell  or  offer  to  sell  new  Laclede 
common  “when  issued”  prior  to  court  en¬ 
forcement  of  the  plan  will  violate  Section  5  of 
the  Securities  Act  of  1933.  This  applies  also 
to  any  broker  w’ho,  as  a  result  of  the  solicita¬ 
tion  of  a  customer’s  order,  sells  or  offers  to  sell 
“when  issued”  on  an  agency  basis. 

I  might  add  that  in  my  opinion  the  taking 
of  an  appeal  to  the  Circuit  Court  of  Appeals 
from  the  order  of  the  District  Court  en¬ 
forcing  the  plan,  or  the  institution  of  fur¬ 
ther  review  proceedings  in  the  Supreme 
Court  of  the  United  States,  would  not  render 
unavailable  the  exemption  under  section  3 
(a)  (10)  of  the  Securities  Act,  and  hence 
would  not  affect  the  legality  of  when-issued 
trading,  unless  the  order  of  the  lower  court 
were  stayed  pending  the  appeal. 

I  Securities  Act  Release  No.  3000,  June  7, 
1944] 

§  231.3011  Opinion  of  the  Chief  Coun¬ 
sel  to  the  Corporation  Finance  Division 
relating  to  section  3  (a)  (10). 

You  have  requested  my  opinion  as  to  the 
legality  of  trading  on  a  when-issued  basis 
in  the  new  debentures  and  common  stock 
contemplated  by  the  plan  of  reorganiza¬ 
tion  of  •  •  •  and  •  •  •  approved  by  the 
United  States  District  Court  for  the  Southern 
District  of  New  York  on  August  26,  1944, 
pursuant  to  section  174  of  Chapter  X  of  the 
Bankruptcy  Act.  It  is  my  understanding 
that  the  plan  has  not  yet  been  finally  con¬ 
firmed  by  the  court  pursuant  to  Section  221 
of  Chapter  X.  Before  a  confirmation  order 
can  be  entered,  it  will,  of  course,  be  necessary 
for  the  plan  to  be  accepted  in  Tvriting  by 
two-thirds  of  each  class  of  creditors  of  each 
corporation  participating  in  the  plan. 

I  shall  speak  only  of  when-issued  trading 
ever  the  counter,  because  when-issued  trad¬ 
ing  on  a  national  securities  exchange  is 
subject  to  the  Commission’s  Regulation 
X-12D3  under  the  Securities  Exchange  Act 
of  1934.  Under  that  Act  and  Regulation 
registration  of  a  security  for  when-issued 
trading  on  an  exchange  is  subject  to  various 
conditions  in  addition  to  compliance  with 
the  Securities  Act  of  1933  and,  in  the  case 
of  a  debt  security,  the  Trust  Indenture  Act 
of  1939. 

It  is  my  opinion  that  any  sales  or  offers  of 
sale  of  the  new  debentures  or  common 
stock  made  through  the  mails  or  in  inter¬ 
state  commerce  prior  to  final  confirmation 
of  a  plan  under  section  221  of  Chapter  X 
would  violate  the  registration  and  prospectus 
provisions  of  Section  5  of  the  Securities  Act 
of  1933.  It  is  my  opinion  further  that  any 
sales  or  offers  of  sale  of  the  new  debentures 
made  through  the  mails  or  in  interstate 
commerce  prior  to  qualification  of  an  in¬ 
denture  with  this  Commission  would  violate 
the  provisions  of  Section  306  of  the  Trust 
Indenture  Act  of  1939. 

Section  5  of  the  Securities  Act  of  1933  pro¬ 
vides  in  substance  that  no  person  shall  sell  or 
offer  to  sell  any  security  through  the  mails 
or  in  interstate  commerce  unless  a  registra¬ 
tion  statement  as  to  that  security  is  in  effect 
with  this  Commission  and  a  specified  form  of 
prospectus  is  used.  Section  306  of  the 
Indenture  Act  of  1939  provides  in  substance 
that  no  person  shall  sell  or  offer  to  sell  any 
bond  or  debenture  or  other  debt  security 
through  the  mails  or  in  interstate  commerce 
unless  that  security  has  been  or  is  to  be  issued 
under  a  specified  form  of  Indenture  which 
has  been  effectively  qualified  with  this 
Commission. 

Section  264  of  Chapter  X  of  the  Bank¬ 
ruptcy  Act  exempts  from  the  registration 
and  prospectus  provisions  of  Section  5  of  the 
Securities  Act  of  1933  “any  transaction  In  any 
security  issued  pursuant  to  a  plan  in  ex¬ 
change  for  securities  of  or  claims  against  the 


debtor  or  partly  In  such  exchange  and  partly 
for  cash  and/or  property  *  *  Section 

3  (a)  (10)  of  the  Securities  Act  of  1933  ex¬ 
empts  from  the  registration  and  prospectus 
provisions  of  Section  5  of  that  Act. 

“Any  security  which  Is  Issued  in  exchange 
for  one  or  more  bona  fide  outstanding  secu¬ 
rities,  claims  or  property  interests,  or  partly 
in  such  exchange  and  partly  for  cash,  where 
the  terms  and  conditions  of  such  Issuance 
and  exchange  are  approved,  after  a  hearing 
upon  the  fairness  of  such  terms  and  condi¬ 
tions  at  which  all  persons  to  whom  it  is 
proposed  to  issue  securities  in  such  exchange 
shall  have  the  right  to  appear,  by  any  court, 
or  by  any  official  or  agency  of  the  United 
States,  or  by  any  State  or  Territorial  banking 
or  insurance  commission  or  other  govern¬ 
mental  authority  expressly  authorized  by  law 
to  grant  such  approval.” 

Neither  of  these  exemptions  applies  to  the 
provisions  of  Section  3C6  of  the  Trust  Inden¬ 
ture  Act  of  1939  requiring  the  qualification 
of  an  indenture  in  respect  of  any  debt 
security. 

So  far  as  the  new  common  stock  contem¬ 
plated  by  the  plan  is  concerned,  it  is  my  opin¬ 
ion  that  there  will  be  no  exemption  under 
either  Section  264  of  Chapter  X  of  the 
Bankruptcy  Act  or  section  3  (a)  (10)  of  the 
Securities  Act  of  1933  until  final  confirmation 
of  a  plan  pursuant  to  Section  221  of  Chapter 
X.  It  seems  clear  that  no  security  can  be 
issued  “pursuant  to  a  plan,”  as  required  by 
Section  264,  prior  to  its  confirmation  under 
Section  221.  It  seems  clear  also  that  the 
terms  and  conditions  of  the  Issuance  and 
exchange  of  the  new  common  stock  cannot 
be  said  to  have  been  “approved,”  as  required 
by  section  3  (a)  (10),  until  entry  of  an  order 
of  confirmation  by  the  court.  As  I  have 
stated  in  an  earlier  opinion  (Securities  Act 
Release  No.  3000),  in  which  I  considered  the 
similar  problem  of  the  applicability  of  sec¬ 
tion  3  (a)  (10)  to  a  plan  approved  by  this 
Commission  pursuant  to  section  11  (e)  of  the 
Public  Utility  Holding  Company  Act  of  1935 
but  not  yet  approved  or  enforced  by  a  District 
Court,  it  is  my  opinion  that  the  approval 
contemplated  by  section  3  (a)  (10)  is  the 
total  process  of  approval  which  is  required  by 
the  particular  statute  relied  upon  to  grant 
an  exemption  under  that  section.  In  the 
case  of  a  reorganization  under  Chapter  X  of 
the  Bankruptcy  Act,  the  total  process  of  ap¬ 
proval  required  for  the  issuance  of  any  secu¬ 
rity  pursuant  to  a  plan  Is  final  confirmation 
by  the  court  under  section  221.  Neither  ap¬ 
proval  of  a  plan  by  the  court  under  Section 
174  nor  preliminary  approval  of  a  plan  by  this 
Commission  under  section  11  (f)  of  the  Pub¬ 
lic  Utility  Holding  Company  Act  of  1935  where 
a  public  utility  holding  company  is  involved, 
as  in  the  present  case,  completes  the  total 
process  of  approval  required. 

What  I  have  said  thus  far  applies  to  the 
new  debentures  as  well  as  the  new  stock.  In 
addition,  since  the  new  debentures  are  sub¬ 
ject  to  the  Trust  Indenture  Act  of  1939  as 
well  as  the  Securities  Act  of  1933,  and  since 
neither  the  exemption  In  section  264  of 
Chapter  X  nor  the  exemption  in  section 
3  (a)  (10)  of  the  Securities  Act  of  1933  ap¬ 
plies  to  the  Trust  Indenture  Act  of  1939,  a 
trust  Indenture  for  the  new  debentures  will 
have  to  be  effectively  qualified  with  this 
Commission  before  there  can  be  any  when- 
issued  trading  in  the  new  debentures. 

Consequently,  any  dealer  who  makes  use 
of  the  mails  or  any  means  of  interstate  com¬ 
merce  to  sell  or  offer  to  sell  new  debentures 
or  common  stock  on  a  when-issued  basis 
prior  to  confirmation  of  a  plan  by  the  court 
will  violate  section  5  of  the  Securities  Act 
of  1933  and  section  306  of  the  Trust  Inden¬ 
ture  Act  of  1939,  and  any  dealer  who  makes 
use  of  the  malls  or  any  means  of  interstate 
commerce  to  sell  or  offer  to  sell  new  deben¬ 
tures  on  a  When-Issued  basis  prior  to  quail- 
fication  of  an  Indenture  will  violate  section 
306  of  the  Trust  Indenture  Act  of  1939.  This 
applies  also  to  any  broker  who,  as  a  result 
of  a  solicitation  of  a  customer’s  order,  sells 


or  offers  to  sell  “when  issued”  on  an  agency 
basis. 

I  might  add  that  in  my  opinion  the  taking 
of  an  appeal  from  an  ultimate  District  Court 
order  of  confirmation  would  have  no  effect 
upon  any  of  the  opinions  here  expressed  un¬ 
less  the  order  of  the  lower  court  were  stayed 
pending  the  appeal. 

[Securities  Act  Release  No. *3011,  August 
28, 19441 

§  231.3038  Statement  by  Commission 
relating  to  section  3  (a)  (10). 

Although  the  court’s  confirmation  of  the 
plan  exempts  both  bonds  and  stock  from 
registration  under  the  Securities  Act  of  1933. 
the  bonds  are  not  exempt  from  the  necessity 
of  qualifying  an  indenture  under  the  Trust 
Indenture  Act  of  1939.  No  application  for 
qualification  of  the  indenture  for  these  bonds 
has  as  yet  been  filed  with  the  Commission. 

For  the  reasons  stated  in  Securities  Act 
Release  No.  3011  (August  28,  1944),  it  is  the 
view  of  the  Commission  that  when-issued 
trading  in  these  bonds  cannot  legally  be  un¬ 
dertaken  until  an  application  for  qualifica¬ 
tion  of  the  Indenture  has  become  effective 
under  the  Act.  Moreover,  written  offers  of 
bonds  will  be  legal  thereafter  only  if  made 
by  or  accompanied  or  preceded  by  a  v/rltten 
statement  containing  an  analysts  of  certain 
of  the  indenture  provisions  as  required  by 
section  305  (c)  of  the  Trust  Indenture  Act. 

Sales  made  in  violation  of  the  Trust  In¬ 
denture  Act  will  subject  brokers  or  dealers 
to  injunctive  proceedings,  criminal  prosecu¬ 
tion  and  other  penalties  imposed  by  law. 

\ 

[Securities  Act  Release  No.  3038,  Janu¬ 
ary  4,  19451 

§  231.3043  Opinion  of  Director  of 
Trading  and  Exchange  Division,  relating 
to  Section  206  of  the  Investment  Advisers 
Act  of  1940,  section  17  (a)  of  the  Securi¬ 
ties  Act  of  1933,  sections  10  (b)  and  15 
(c)  (1)  of  the  Securities  Exchange  Act 
of  1934.  This  release  is  the  same  as  In¬ 
vestment  Advisers  Act  Release  No.  40 
(17  CFR  §  276.40).  [Securities  Act  Re¬ 
lease  No.  3043,  February  5,  19451 

§  231.3055  Statement  of  Commission 
policy  as  to  acceleration  of  the  effective 
date  of  a  registration  statement  where 
a  selling  stockholder  does  not  bear  his 
equitable  proportion  of  the  expense  of 
registration. 

Section  8  (a)  of  the  Securities  Act  of  1933 
provides  that  “the  effective  date  of  a  regis¬ 
tration  statement  shall  be  the  twentieth 
day  after  the  filing  thereof  or  such  earlier 
date  as  the  Commission  may  determine, 
having  due  regard  to  •  •  *  the  public 

interest  and  the  protection  of  investors.”  In 
passing  upon  request  for  acceleration  of  the 
effective  date  of  statements  covering  securi¬ 
ties  to  be  distributed  for  the  account  of  sell¬ 
ing  stockholders,  the  Commission  considers 
that  the  statutory  standard  is  not  met  in 
cases  where  the  selling  stockholder  does  not 
bear  his  equitable  proportion  of  the  expense 
of  registration,  and  for  that  reason  will  not 
order  acceleration  in  such  cases. 

[Securities  Act  Release  No.  3055,  April 
7,  19451 

§  231.3051  Statement  of  Commission 
policy  as  to  the  acceleration  of  the  elec¬ 
tive  date  of  a  registration  statement  in 
cases  where  an  inadequate  “red-herring" 
prospectus  has  been  issued. 

Section  8  (a)  of  the  Securities  Act  of  1933 
provides  that  the  “effective  date  of  a  regis¬ 
tration  statement  shall  be  the  twentieth  day 
after  the  filing  thereof  or  such  earlier  date 
as  the  Commission  may  determine,  having 
due  regard  to  the  adequacy  of  the  informa¬ 
tion  respecting  the  issuer  theretofore  avail- 
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able  to  the  public  •  *  •  and  to  the 

public  Interest  and  the  protection  of  in¬ 
vestors.”  In  considering  a  request  for  ac¬ 
celeration  of  the  effective  date  of  a  regis¬ 
tration  statement  in  a  case  where  a  “red 
bercing”  prospectus  which  was  Inaccurate 
or  inadequate  in  material  respects  has  been 
circulated  the  Commission  considers  that 
the  statutory  standards  of  this  section  have 
not  been  met.  Accordingly  the  Commission 
will  not  order  acceleration  in  such  a  case 
until  it  has  received  satisfactory  assurances 
that  by  appropriate  means  the  nature  of  the 
material  amendments  to  the  registration 
statement  have  been  communicated  to  those 
persons  to  whom  the  “red  herring”  pro¬ 
spectus  was  distributed.  ♦ 

[Securities  Act  Release  No.  3061,  April 
30,  19451 

§  231.3115  Statement  by  Commission 
with  respect  to  representations  that  the 
Commission  has  approved  the  price  of  a 
security  offered  to  the  public  under  a 
registration  statement. 

Note:  Inasmuch  as  the  name  of  the  corpo¬ 
ration  is  not  deemed  material  at  this  time,  it 
has  been  deleted  from  the  statement. 

The  Commission's  attention  has  been  di¬ 
rected  to  the  issuance  of  a  press  dispatch 
which  states  that  the  Commission  had  ap¬ 
proved  the  price  of  $20.25  per  share  for  the 

common  stock  of - offered  to  the 

public  on  January  23  under  an  effective  reg¬ 
istration  statement. 

The  Commission  is  not  empowered  under 
the  Securities  Act  of  1933  either  to  approve 
or  disapprove  the  price  at  which  any  security 
is' publicly  offered.  Consequently  the  state¬ 
ment  referred  to  is  Inaccurate.  Moreover, 
the  Commission  under  this  Act  does  not 
have  the  power  to  pass  upon  the  merits  of 
any  issue  of  securities. 

It  is  unlawful  under  the  Securities  Act 
to  make  any  representation  that  the  Com¬ 
mission  has  in  any  way  passed  upon  the 
merits  of,  or  given  approval  to,  securities 
registered  with  it.  The  primary  object  of 
that  Act  is  to  protect  investors  by  requiring 
full  and  accurate  disclosure  of  all  material 
facts  concerning  securities  publicly  offered 
for  sale. 

[Securities  Act  Release  No.  3115,  Janu¬ 
ary  24.  1S46J 

§  231.3899  Letter  of  the  Director  of 
the  Corporation  Finance  Division  relat¬ 
ing  to  sections  14  and  18.  This  release 
Is  the  same  as  Securities  Exchange  Act 
Release  No.  3380,  (17  CFR,  341.3380) 

[Securities  Act  Release  No,  3899,  Febru¬ 
ary  2.  19431 


Part  241 — Interpretative  Releases  Re¬ 
lating  TO  THE  Securities  Exchange 
Act  of  1934  and  General  Rules  and 
Regulations  Thereunder  ‘ 

6:c. 

241.21  Excerpt  from  letter  relating  to 
section  16  (a). 

241,68  Statement  by  Commission  to  cor¬ 
rect  the  erroneous  impression 
created  by  certain  commercial 
Institutions  with  respect  to  the 
necessity  of  filing  reports  with 
the  Commission. 

‘  The  interpretative  opinions  included 
herein  are  opinions  issued  in  the  past  for 
fhe  guidance  of  the  public  by  members  of 
the  Commission’s  staff  (or  in  a  few  in¬ 
stances  by  the  Commission)  and  heretofore 
made  public  pursuant  to  Commission  au¬ 
thorization.  The  opinions  are  to  be  read  as 


Sec. 

241.116  Letter  of  General  Counsel  relating 
to  section  16  (a). 

241.175  (A)  Opinion  of  General  Counsel  re¬ 
lating  to  section  16  (a). 

241.227  Excerpt  from  a  general  letter  re¬ 
lating  to  section  16  (a), 

241.1131  Opinion  of  the  Director  of  the  Di¬ 
vision  of  Forms  and  Regulations 
discussing  the  definition  of  “par¬ 
ent”  as  used  in  various  forms 
under  the  Securities  Act  of  1933 
and  the  Securities' Exchange  Act 
of  1934. 

241.1350  Statement  by  the  Commission  with 
respect  to  the  puri>ose  of  the 

disclosure  requirements  of  sec¬ 

tion  14  and  the  rules  adopted 
thereunder. 

241.1411  Opinion  of  the  Director  of  the 

Trading  and  Exchange  Division 
relating  to  Rules  X-15C1-6  and 
X-lOB-2.  (17  CFR,  240,  15C1-6. 
240,  lOb-2) 

241.1462  Opinion  of  the  Director  of  the 

Trading  and  Exchange  Division 
relating  to  Rule  X-15C1-1  (a). 
(17  CFR,  240,  15Cl-la) 

241.1571  Partial  text  of  letter  of  February 
8,  1938,  from  the  Secretary  of  the 
New  York  Stock  Exchange  to  its 
members,  relating  to  Rules 
X-3B-3,  X-lOA-1  and  X-lOA-2 
(17  CFR,  240,  3b-3,  240,  lOa-l, 
240,  lOa-2),  together  with  a  let¬ 
ter  from  the  Director  of  the 
TT'ading  and  Exchange  Division, 
concurring  in  the  opinions  ex¬ 
pressed  by  the  exchange. 

241.1965  Opinion  of  the  General  Counsel 
relating  to  section  16  (a). 
241.2066  Letter  of  General  Counsel  concern¬ 
ing  the  services  of  former  ,t;m- 
ployees  of  the  Commission  in 
connection  with  matters  with 
which  such  employees  become 
familiar  during  their  course  of 
employment  with  the  Commis¬ 
sion. 

241.2446  Statement  of  the  Commission  and 
separate  statement  of  Commis¬ 
sioner  Healy  on  the  problem  of 
regulating  the  “pegging,  fixing 
and  stabilizing”  of  security  prices 
under  sections  9  (a)  (2),  9  (a) 
(6)  and  15  (c)  (1)  of  the  Securi¬ 
ties  Exchange  Act. 

241.2667  Statement  of  Commission  respect¬ 
ing  distinctions  between  the  re¬ 
porting  requirements  of  section 
16  (a)  of  the  Securities  Exchange 
,  Act  of  1934  and  section  30  (f)  of 
the  Investment  Company  Act  of 
1940. 

241.2690  Statement  of  Commission  issued  in 
connection  with  the  adoption  of 
Rules  X-8C-1  and  X-15C2-1  (17 
CFR.  240,  8C1,  240,  15C2-1)  under 
the  Securities  Exchange  Act  of 
1934  relating  to  the  hypotheca¬ 
tion  of  customers  securities  by 
members  of  national  securities 
exchanges  and  other  brokers  and 
dealers. 

of  the  date  of  original  publication  and  in 
the  context  of  the  rules,  statutes  and  cir¬ 
cumstances  then  existing.  However,  opin¬ 
ions  or  portions  of  opinions  which  are  clearly 
obsolete  have  been  omitted.  While  it  is  not 
clear  that  publication  of  interpretative  opin¬ 
ions  of  this  kind  In  the  Federal  Register  is 
required,  it  is  believed  that  such  publication 
may  be  helpful  to  the  public  and  that  it  falls 
within  the  spirit  of  the  Administrative  Pro¬ 
cedure  Act. 

Where  rules  referring  to  an  opinion  have 
been  renumbered  since  the  issuance  of  the 
opinion,  the  new  designations  are  indicated 
in  brackets. 


241  2822  Opinion  of  General  Counsel  relat¬ 
ing  to  paragraph  (b)  (2)  (li) 
of  Rules  X-8C-1,  and  X-15C2-1 
under  the  Securities  Exchange 
Act.  (17  CFR.  240,  8C-1.  210, 

.  15C2-1) 

241.3040  Partial  text  of  letter  sent  by  the 
Director  of  the  Trading  and  Ex¬ 
change  Division  to  certain  seev.r- 
Ities  dealers  who  had  failed  to 
keep  records  of  the  times  of 
their  securities  transactions,  as 
required  by  Rules  X-17A-3  and 
X-17A-4,  under  the  Securities 
Exchange  Act.  (17  CFR.  240. 
17A-3,  240,  17A-4) 

241.3056  Opinion  of  General  Counsel  relat¬ 
ing  to  the  anti-manipulation 
provisions  of  sections  9  (a)  (2). 
10  (b)  and  15  (c)  (1)  of  the  Se¬ 
curities  Exchange  Act  as  well  as 
section  17  (a)  of  the  Securities 
Act  of  1933. 

241.3069  Opinion  of  the  Chief  Counsel  to 
the  Corporation  Finance  Divi¬ 
sion  relating  to  when- issued 
trading  of  securities  the  issuance 
of  which  has  already  been  ap¬ 
proved  by  a  federal  district  court 
under  Chapter  X  of  the  Bank¬ 
ruptcy  Act. 

241.3085  Statement  of  Commission  policy 
with  respect  to  the  acceleration 
of  the  effective  date  of  a  regis¬ 
tration  statement. 

241.3380  Letter  of  the  Director  of  the  Cor¬ 
poration  Finance  Division  relat¬ 
ing  to  sections  14  and  18. 

241.3385  Rxcerpts  from  letters  of  the  Direc¬ 
tor  of  the  Corporation  Finance 
Division  relating  to  section  14 
and  Schedule  14A  under  Regu¬ 
lation  X-14.  (17  CFR.  240.  14) 

241.3505  Opinion  of  the  Director  of  the 
Trading  and  Exchange  Division 
relating  to  the  anti-manipula¬ 
tion  provisions  of  sections  9  (a) 
(2).  10  (b),  and  15  (c)  (1)  of 
the  Securities  Exchange  Act  of 
1934.  and  17  (a)  of  the  Securities 
Act  of  1933. 

241.3306  Opinion  of  the  Director  of  the 
Trading  and  Exchange  Division 
relating  to  the  anti-manipula¬ 
tion  provisions  of  sections  9(a) 
(2).  10  (b),and  15  (c)  (1)  of  the 
Securities  Exchange  Act  of  1934 
and  17  (a)  of  the  Securities  Act 
of  1933. 

241.3572  Statement  of  the  Commission  re¬ 
lating  to  the  anti-fraud  provi- 
s.ons  of  section  17  (a)  of  the 
Securities  Act  of  1933  and  sec¬ 
tions  10  (b)  and  15  (c)  (1)  of 
the  Securities  Exchange  Act  of 
1934. 

241.3638  Letter  of  the  Director  of  the  Cor¬ 

poration  Finance  Division  re¬ 
lating  to  section  20  and  Rule 
X-14A-7  under  the  Securities 
Exchange  Act  of  1934.  (17  CFR, 
240,  14A-7) 

241.3639  Statement  by  Commission  relating 

to  Section  3  (a)  )  1) . 

241.3674  Statement  of  the  Commission  in 
connection  with  the  adoption  of 
certain  amendments  to  Form 
3-M.  one  of  the  forms  for  reg¬ 
istration  of  over-the-counter 
brokers  or  dealers  under  section 
15  (b)  of  the  Securities  Ex¬ 
change*  Act  of  1934.  and  to  Rule 
X-15B-2,  (17  CFR  240.  15B2) 
the  rule  governing  the  tiling  of 
supplemental  statements  to  such 
applications. 

241.3803  Statement  by  Commission  relat¬ 
ing  to  adoption  of  Rule  X-13A- 
6B.  (17  CFR,  240,  13A-6B) 
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§  241.21  Excerpt  from  letter  relating 
to  Section  16  (a). 

With  regard  to  the  monthly  reports  pro¬ 
vided  for  in  Section  16  (a),  no  reports  are  to 
te  made  except  when  there  has  been  a  change 
In  ownership  during  a  month  subsequent  to 
October,  1934.  Every  change  of  ownership 
must  be  reported  even  if,  as  a  result  of  bal¬ 
ancing  purchases  and  sales,  there  has  been 
no  net  change  in  holdings  over  the  month. 
These  reports  of  changes  are  to  be  filed  on 
Form  4  directly  by  officers  and  directors  and 
by  any  person  who,  at  any  time  during  such 
month,  has  been  directly  or  Indirectly  the 
beneficial  owner  of  more  than  10  percentum 
of  any  class  of  any  equity  security  (other  than 
an  exempted  security)  registered  upon  a 
national  securities  exchange,  even  though  no 
such  stock  is  held  at  the  end  of  the  month. 

In  addition  to  the  monthly  reports  above 
discussed,  a  report  must  be  made  following 
the  registration  of  a  security,  if  such  regis¬ 
tration  is  not  a  temporary  registration  of  a 
security  already  listed.  In  the  case  of  secu¬ 
rities  temporarily  registered,  directors,  offi¬ 
cers,  and  principal  security  holders  need 
make  no  report  at  the  time  of  registration. 

A  third  type  of  report  required  under  sec¬ 
tion  16  is  called  for  in  the  case  where  a  person 
becomes  a  director,  officer,  or  holder  of  more 
than  10%  of  an  equity  security  on  or  after 
November  1,  1934,  (or  at  any  time  on  or  after 
October  1,  1934,  if  the  registration  is  not  the 
temporary  registration  of  a  security  already 
listed).  In  this  third  type  of  case,  a  report 
must  be  filed  on  Form  6.  unless,  by  virtue  of 
being  already  a  member  of  the  class  of  per¬ 
sons  required  to  make  reports  with  respect 
to  the  same  security,  the  holder  files  a  state¬ 
ment  on  Form  4  for  the  same  month.  •  •  • 

Tire  word  “person”  in  the  foregoing  para¬ 
graphs  should  be  construed  to  cover  any  in¬ 
dividual  or  corporation,  including  any  hold¬ 
ing  company,  holding  stock  of  the  registered 
company. 

If  the  company  where  stock  Is  registered 
has  a  class  of  equity  stock  which  is  not  listed 
or  registered,  officers  and  directors  must  re¬ 
port  any  changes  of  their  holdings  in  the 
unregistered  stock  Just  as  they  would  report 
such  changes  in  the  registered  stock. 

A  person  who  is  not  an  officer  or  director 
of  a  listed  company  need  not  report  his  hold¬ 
ings  and  transactions  in  any  unregistered 
equity  security  unless  he  is  the  holder  of 
more  than  10  percent  of  a  registered  equity 
security  (other  than  an  exempted  security), 
in  which  case  his  holdings  and  transactions 
in  all  of  the  equity  securities  of  the  listed 
company  in  which  he  is  a  principal  stock¬ 
holder  are  to  be  reported.  If,  however,  such 
stockholder  holds  more  than  10  percent  in 
the  unregistered  equity  security  of  a  listed 
company  and  less  than  10  percentum  in  the 
listed  and  registered  security,  no  report  is 
necessary. 

All  of  these  reports  should  be  made  by  the 
director,  officer,  or  stockholder  and  not  by  the 
corporation.  They  are  to  be  made  directly  to 
the  exchange  and  to  the  Commission. 

Note  that  the  definition  of  “equity  recu- 
rily”  contained  in  the  Act  is  broader  than 
that  which  is  ordinarily  attributed  to  the 
term.  It  means  any  stock  or  similar  security, 
whether  preferred  or  otherwise,  or  any  secu¬ 
rity,  even  though  it  might  be  a  first  mort¬ 
gage  bond,  which  is  convertible  into  an  equity 
security,  or  which  carries  any  warrant  or  right 
to  subscribe  to  or  purchase  an  equity  secu¬ 
rity.  It  also  Includes  any  warrant  or  right 
which  is  detached  from  other  securities,  but 
which  conveys  the  right  to  subscribe  to  or 
purchase  an  equity  security.  The  Commis¬ 
sion  may  make  rules  covering  other  securities 
which  will  define  them  as  “equity  securities.” 

To  avoid  confusion.  It  should  be  noted 
that,  although  the  Act  provides  that.  In  ap¬ 
plications  for  registration  other  than  tem¬ 
porary  registration  of  securities  already  listed 
the  corporations  should  report  each  security 
holder  of  record  holding  more  than  10  per¬ 


cent  of  any  class  of  any  equity  security  of 
the  issuer  (other  than  an  exempted  security) ; 
nevertheless  the  obligation  to  make  individ¬ 
ual  reports  by  large  stockholders,  as  distin¬ 
guished  from  officers  and  directors,  depends 
upon  the  beneficial  ownership,  directly  or 
Indirectly,  of  such  equity  stock,  and  not  upon 
the  matter  of  record. 

If  any  equity  security  is  listed  upon  more 
than  one  exchange,  a  separate  report  should 
be  filed  with  each  exchange  and  a  duplicate 
original  of  each  such  separate  report  with  the 
Commission. 

I  Securities  Exchange  Act  Release  No.  21, 
October  1,  1S34] 

§  241.68  Statement  by  Commission  to 
correct  the  erroneous  impression  created 
by  certain  commercial  institutions  with 
respect  to  the  necessity  for  filing  reports 
with  the  Commission. 

Where  no  securities  of  a  corporation  are 
listed  or  admitted  to  unlisted  trading  privi¬ 
leges  on  any  national  securities  exchange, 
such  a  corporation  is  under  no  duty  to  file 
reports  under  Section  12  or  13  of  the  Securi¬ 
ties  Exchange  Act,  nor  is  such  a  corporation 
subject  to  the  requirements  of  Section  14  as 
to  the  solicitation  of  proxies  for  the  voting 
of  its  stock.  Furthermore,  Section  16  does 
not  require  reports  from  such  a  corporation 
or  from  its  officers,  directors  or  stockholders 
as  to  holdings  of  or  transactions  in  its  stock. 
Although  Section  15  of  the  Act  authorizes  the 
Commission  to  require  registration  of  secu¬ 
rities  sold  on  over-the-counter  markets,  no 
such  requirements  have  as  yet  been  promul¬ 
gated. 

rSecurities  Exchange  Act  Release  No.  68, 
July  22,  19341 

§  241.116  Letter  of  General  Counsel 
relating  to  section  16  (a). 

One  who  is  already  a  director  or  officer  of  a 
company  having  a  class  of  equity  securities 
registered  as  listed  securities,  and  who  is  ap¬ 
pointed  or  elected  to  the  same  or  a  different 
position,  either  as  officer  or  director  of  the 
same  company  does  not,  in  my  opinion,  at  the 
time  of  such  election  or  appointment,  “be- 
,  come”  a  director  or  officer  within  the  meaning 
of  section  16  (a)  of  the  Securities  Exchange 
Act  and  Rule  X-16A-1  (17  CFR  240.16a-l)> 
I  formerly  designated  Rule  NAl],  Accord¬ 
ingly,  it  is  not  necessary  for  such  a  director 
or  officer  to  file  a  statement  on  Form  6  by 
reason  of  such  election  or  appointment.  Of 
course,  this  has  no  bearing  on  his  duty  to 
file  Form  4  in  case  of  a  change  of  ownership, 
or  Form  5  at  the  time  of  permanent  registra¬ 
tion,  as  specified  in  Rule  X-16A-1  (17  CFR, 
240.16a-l)>  (formerly  designated  Rule  NAl). 

The  Commission  also  made  public  the 
substance  of  another  opinion  rendered  by 
its  General  Counsel,  regarding  the  time 
at  which  changes  in  ownership  are  con¬ 
sidered  to  occur  for  the  purpose  of  re¬ 
ports  required  of  directors,  officers  and 
principal  stockholders  under  section  16 
(a)  of  the  Securities  Exchange  Act. 

In  my  opinion  an  officer,  director  or  stock¬ 
holder  is  to  be  deemed  to  have  acquired  bene¬ 
ficial  ownership  of  a  security  at  the  time 
when  he  takes  a  firm  commitment  for  the 
purchase  thereof,  and  to  divest  himself  of 
such  beneficial  ownership  at  the  time  w’hen 
he  takes  a  firm  commitment  for  the  sale 
thereof.  If  it  is  necessary  that  certain  condi¬ 
tions  be  satisfied  prior  to  the  consummation 
of  the  purchase  or  sale,  and  if  it  is  uncertain 
whether  such  conditions  will  be  satisfied, 
then  it  would  appear  that  the  officer,  di¬ 
rector  or  stockholder  would  not  acquire  bene¬ 
ficial  ownership,  or  divest  himself  thereof, 
until  such  time  as  such  conditions  are  satis- 


^  Redesignation  as  of  September  10,  1938. 


fled  and  the  undertaking  to  purchase  or  sell 
becomes  a  firm  commitment. 

[Securities  Exchange  Act  Release  No.  116, 
March  9,  19351 

§  241  175  Opinion  of  General  Counsel 
relating  to  section  16  (a). 

There  has  been  presented  the  question  of 
whether  a  husband  is  the  beneficial  owner 
of  securities  held  by  his  wife.  The  problem 
is  significant  in  deciding  whether  such  se¬ 
curities  should  be  included  by  officers  and 
directors  in  their  reports  under  section  16 
and  by  other  persons  in  computing  their 
ownership  for  purposes  of  deciding  whether 
they  are  the  beneficial  owners  of  more  than 
10%  of  any  class  listed  and  registered  equity 
security. 

The  mere  fact  that  a  wife,  as  a  bookkeep¬ 
ing  matter,  keeps  the  securities  in  her  sepa¬ 
rate  estate  is  not  conclusive  in  determining 
whether  her  husband  is  the  beneficial  owner 
of  the  securities  so  held,  within  the  mean¬ 
ing  of  section  16  (a)  of  the  Securities  Ex¬ 
change  Act.  Whether  or  not  the  husband 
is  the  beneficial  owner  of  such  securities 
depends  upon  whether  by  reason  of  any  con¬ 
tract,  understanding,  relationship,  agree¬ 
ment  or  other  arrangement  he  has  benefits 
substantially  equivalent  to  those  of  owner¬ 
ship.  The  husband  W'ould  also  appear  to  be 
the  beneficial  owner  of  the  securities  held  by 
his  wife  if  he  has  the  power  to  vest  or  re¬ 
vest  in  himself  the  full  legal  and  equitable 
title  at  once,  or  at  some  future  time,  without 
payment  of  other  than  a  nominal  considera¬ 
tion.  If  the  husband  has  no  such  benefits 
or  powers,  he  would  not  appear  to  be  the 
beneficial  owner  of  the  securities  so  held. 

If  securities  are  held  by  other  members  of 
the  family,  the  same  test  seems  to  me  appro¬ 
priate.  Attention  is  called  to  the  faot  that 
although  a  report  includes  the  holdings  of 
other  members  of  the  family  of  the  person 
filing  the  report,  he  may  avail  himself  of  the 
privilege  granted  by  Rule  X-16A-3  (d)  ‘ 
(formerly  designated  Rule  NA3  (d)  (17  CFR, 
240.16a-3)l  and  disclaim  that  such  report  is 
an  admission  that  he  is  the  owner  of  the 
securities  held  in  the  name  of  such  other 
members. 

[Securities  Exchange  Act  Release  No. 
175,  April  16.  19351 

§  241.227  Excerpt  from  a  general 
letter  relating  to  section  16  (a). 

The  application  for  registration  of  certain 

equity  securities  of  the _ having 

become  effective,  it  is  required  that  a  report 
be  filed  on  Form  5  separately  by  each  officer, 
director,  and  direct  or  Indirect  beneficial 
owner  of  more  than  10  per  cent  of  any  listed 
equity  security  of  such  issuer. 

Form  5  must  be  filed  even  though  the 
securities,  the  registration  of  which  has  be¬ 
come  effective,  have  been  temporarily 
registered. 

This  report  should  disclose  the  beneficial 
ownership)-  by  the  person  filing  the  report, 
as  of  the  effective  date  of  the  registration,  of 
all  equity  securities  of  such  issuer,  whether 
or  not  they  are  listed  and  registered.  In 
case  any  director  or  officer  owns  no  such 
securities,  he  should  nevertheless  file  a  re¬ 
port  on  Form  5  expressly  stating  that  he  has 
no  such  ownership.  In  this  connection  your 
attention  Is  directed  to  the  provisions  of 
Rule  1-16A-1  (c)  (17  CFR,  240.16-1)  as 

amended. 

If  a  rep)ort  is  made  on  Form  4  with  respect 
to  equity  securities  of  the  same  issuer  for  the 
month  in  which  registration  became  effec¬ 
tive,  no  rep>ort  on  Form  5  need  be  filed. 

[  Securities  Exchange  Act  Release  No.  227, 
May  14,  1935] 

§  241.1131  Opinion  of  the  Director  of 
the  Division  of  Forms  and  Regulations 
discussing  the  definition  of  "parent”  as 
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used  in  various  forms  under  the  SecurU 
ties  Act  of  1933  and  the  Securities  Ex¬ 
change  Act  of  1934,  This  is  the  same  as 
Securities  Act  Release  No.  1376  (17  CFR, 
231.1376)  f  Securities  Exchange  Act  Re¬ 
lease  No.  1131,  April  7,  19371. 

§  241.1350  Statement  by  Commission 
with  respect  to  the  purpose  of  the  dis¬ 
closure  requirements  of  Section  14  and 
the  rules  adopted  thereunder. 

NOTE;  Because  the  names  of  the  corpora¬ 
tions  involved  are  not  deemed  material  at 
this  time,  they  Lave  b^en  deleted  from  the 
statement. 

The  Commission’s  Proxy  Rules  under 
Section  14  of  the  Securities  Exchange  Act  or 
1934  compel  the  Commission  to  require  that 
a  certain  minima  of  information  must  be 
given  to  security  holders  in  connection  with 
the  solicitation  of  proxies  by  corporations, 
analogous  to  the  disclosure  requirements  of 
the  Securities  Act  of  1933.  The  purpose  of 
these  rules  is  to  prevent  the  dissemination 
to  the  security  holders  and  to  the  general 
public  of  untruths,  hali -truths,  and  other¬ 
wise  misleading  Information  which  would 
stand  in  the  way  of  a  fair  appraisal  of  a 
plan  upon  its  merits  by  the  security  holders. 
The  Commission  under  the  Securities  Act  of 
1933  and  under  its  Proxy  Rules  has  no  au¬ 
thority  to  pa.ss  upon  the  fairness  or  the 
merits  or  demerits  of  any  such  plan;  nor 
to  interfere  in  the  consummation  of  any 
such  plan  where  full  and  complete  disclosure 
has  been  made.  The  Commission’s  author¬ 
ity  here  (unlike  its  authority  under  the  Pub¬ 
lic  Utility  Holding  Company  Act  of  1935) 
does  not  extend  to  the  question  of  the  fair¬ 
ness  or  equity  of  any  such  plan.  However, 
we  must  insist  upon  an  accurate  presenta¬ 
tion  not  only  of  the  details  of  the  plan 
but  of  the  conditions  surrounding  the  pro¬ 
posal.  •  •  *” 

[Securities  Exchange  Act  Release  No. 
1350,  August  13,  1937J 

§  241.1411  Opinion  of  the  Director  of 
the  Trading  and  Exchange  Division  re¬ 
lating  to  Rules  X-15C1-6  (17  CFR 

240.15C1-6)  and  X-lOB-2  (17  CFR 
240.10D-2). 

This  will  acknowledge  receipt  of  your  let¬ 
ter  of  September  13,  1937,  in  which,  on  be¬ 
half  of  several  members  of  the  Investment 
Bankers  Conference,  Inc.,  you  request  my 
opinion  as  to  the  interpretation  of  Rules 
MC6  [X-15C2-6J  and  GB2  lX-lOB-21  ^  (17 
CFR,  240.106-2). 

In  respect  of  Rule  MC6  |X-15Cl-6]  you 
inquire:  “What  is  ‘secondary  distribution’? 
Does  this  mean  a  secondary  operation  in  the 
•distribution  of  a  new  issue,  or  does  it  mean 
any  operation,  in  a  new  or  old  issue,  where 
the  firm  selling  owns  the  security?’’ 

Since  the  application  of  this  rule  is  pre¬ 
cisely  the  same  whether  a  broker  or  dealer  is 
participating  or  financially  interested  in  a 
‘primary  distribution’’  or  in  a  “secondary 
distribution,’’  it  does  not  appear  necessary 
for  the  purpose  of  explaining  the  effect  of  the 
rule,  to  attempt  a  precise  definition  of  a 
“secondary  distribution’’  as  distinguished 
from  a  “primary  distribution.”  The  crucial 
question  appears  rather  to  be ;  “Is  the  broker- 
dealer  participating  or  financially  interested 
in  any  t3rpe  of  distribution?”  Clearly,  a 


‘  The  Commission’s  present  Rule  X-15C1-6 
is  substantially  identical  to  former  Rule 
MC-6.  Paragraphs  (a)  through  (c)  of  the 
present  Rule  X-lOB-2  are  identical  to  Rule 
GB-2:  however,  a  new  paragraph  (d)  was 
added  to  the  rule  after  the  date  of  this 
opinion,  exempting  from  its  prohibitions 
certain  transactions  effected  piusuant  to  an 
effective  “special  offering”  plan  filed  with  the 
Commission  by  a  national  securities  ex¬ 
change. 


broker-dealer  who  is  conducting  “a  secondary 
operation  in  the  distribution  of  a  new  issue” 
would  be  participating  in  a  distributing 
activity. 

Whether  “any  operation,  in  a  new  or  old 
Issue,  where  the  firm  selling  owns  the  se¬ 
curity”  is  a  distribution,  within  the  intent 
of  the  rule,  would  depend  on  the  facts  in 
each  individual  case.  Wherever  the  terms 
“primary  distribution”  and  “secondary  dis¬ 
tribution”  appear  in  these  rules,  the  terras 
are  used  in  the  ordinary  sense  in  which  they 
are  employed  by  those  engaged  in  the  securi¬ 
ties  business.  ‘These  terms  are  Intended  to 
exclude  the  usual  type  of  position  trading  as 
contrasted  with  the  distribution  of  securi¬ 
ties.  I  am  further  of  the  opinion  that  it  is 
unimportant  whether  the  firm  effecting  the 
distribution  owns  the  security,  has  it  under 
option,  is  acting  as  agent  for  some  principal, 
or  is  merely  a  member  of  a  selling  group  so 
long  as  financial  Interest  exists  on  the  part 
of  such  firm  in  effecting  such  distribution. 

You  next  ask  in  connection  with  Rule 
MC-6.  [X-15C1-6]  (17  CFR,  240.15C1-6)  : 

“What  is  the  meaning  of  the  words  ’otherwise 
financially  interested’?  If  a  partner  of  a 
house  has  50,000  shares  of  XYZ  stock  listed 
on  the  New  York  Stock  Exchange,  is  his 
house  financially  interested  in  this  stock 
within  the  meaning  of  the  rule?  If  a  part¬ 
ner  has  100  shares  listed  on  the  Stock  Ex¬ 
change,  is  his  house  financially  interested? 
In  other  words,  does  the  rule  cover  the  per¬ 
sonal  ownership  of  partners  as  well  as  the 
holdings  of  the  partnership?” 

In  my  opinion  there  is  a  distinction  be¬ 
tween  a  financial  interest  in  a  distribution 
and  a  financial  interest  in  a  security  which 
is  the  subject  of  a  distribution.  It  seems  to 
me,  for  example,  quite  possible  for  a  mem¬ 
ber  of  a  firm  of  brokers  or  dealers  to  be  finan¬ 
cially  interested  in  a  security  for  purposes  of 
investment  without  either  such  partner  or 
his  firm  being  financially  interested  in  any 
distribution  which  may  be  taking  place  in 
such  security.  Should,  however,  the  finan¬ 
cial  interest  of  a  partner  or  of  his  firm  in 
such  security,  because  of  its  extent  or  for 
any  other  reason,  create  a  financial  interest 
on  the  part  of  such  partner  or  firm  in  the 
success  of  a  distribution,  it  might  well  be  that 
the  requirements  of  Rule  MC6  [X-15C1-6| 
(17  CFR  240.15C1-6)  would  apply.  The  rule, 
however,  will  be  found  more  usually  to  ap¬ 
ply  to  those  situations  in  which  the  firm  is 
directly  or  Indirectly  receiving  a  financial 
return  ai’ising  from  the  sale  of  the  security 
to  the  public. 

In  response  to  your  request  for  an  explana¬ 
tion  of  Rule  GB2  [X-lOB-2]  (17  CFR 

240.106-2),  permit  me  to  illustrate  the  ap¬ 
plication  of  this  rule  by  suggesting  a  scries 
of  hypothetical  situations.  It  is  to  be  as¬ 
sumed  that  there  is  a  concurrence  of  each  of 
the  other  factors  necessary  for  an  applica¬ 
tion  of  the  rules;  hence,  the  firm  designated 
A  &  Co.  in  each  of  the  following  illustrations 
is  assumed  to  be  participating  or  otherwise 
financially  interested  in  the  primary  or  sec¬ 
ondary  distribution  of  the  security  in 
question: 

(1)  A  &  Co.,  a  securities  firm  in  Chicago, 
offers  to  B,  a  customers’  man  employed  by  a 
San  Francisco  securities  firm,  a  payment  of 
25^  per  share  for  each  purchase  of  stock  of 
the  X  corporation  which  B  can  cause  to  be 
effected  on  the  Y  exchange.  In  a  typical 
case  of  this  kind  it  is  not  necessary  that  the 
purchases  be  made  through  A  &  Co.  or  that 
they  be  filled  from  any  particular  block  of 
stock.  The  payment  of  25^  per  share  is  made. 
UF>on  receipt  of  a  copy  of  a  confirmation  evi¬ 
dencing  purchase. 

(2)  A  &  Co.  offers  to  C,  one  of  its  em¬ 
ployees,  a  payment  of  25^  per  share  for  each 
purchase  of  stock  of  the  X  corporation  which 
C  can  cafise  to  be  effected  on  the  Y  exchange. 

(3)  A  &  Co.  pays  a  regular  salary  to  D,  a 
customers’  man  employed  by  It,  for  devoting 
special  attention  to  inducing  the  purchase 
of  shares  ol.  the  X  corporation  on  the  Y 
exchange. 


(4)  A  &  Co.  offers  to  E  &  Co.,  another 
securities  firm,  a  payment  of  25«‘  per  share  for 
purchasing  on  the  Y  exchange  for  the  ac- 
covmt  of  E  &  Co.  as  dealer  shares  of  the  X 
corporation,  which  would  be  the  subject  of 
subsequent  resale  by  E  &  Co.  to  others. 

(5)  A  &  Co.  offers  to  F  &  Co.,  another 
securities  firm,  a  payment  of  25<-  for  each 
share  of  the  X  corporation  purchased  by  F 
&  Co.  for  the  account  of  its  customers  on  the 
Y  exchange. 

A  &  Co.  in  each  of  the  above  examples  vio¬ 
lates  the  rule  in  performing  any  of  the  fore¬ 
going  acts.  Moreover,  after  having  performed 
any  of  such  acts,  A  &  Co.  is  restrained  by  the 
rule  from  effecting  any  sale  or  delivery  after 
sale  of  the  security  of  X  corporation,  in  fur¬ 
therance  of  the  distribution  in  which  A  is 
interested.  The  foregoing  examples  are 
merely  illustrative  of  some  of  the  characteris¬ 
tic  cases  to  which  this  rule  is  applicable  and 
are  not  intended  to  set  forth  all  possible 
applications  of  the  rule. 

I  hope  that  this  method  of  illustrating  the 
application  of  Rule  GB2  [X-10B-2|  will  prove 
of  assistance  to  you. 

[Securities  Exchange  Act  Release  No. 
1411,  October  7,  19371 

§  241.1462  Opinion  of  Director  of 
Trading  and  Exchange  Division  relating 
to  Rule  X-15CI-1  <a)  <17  CFR.  240.- 
15CI-1). 

This  will  acknowledge  receipt  of  your  let¬ 
ter  of  October  5,  1937,  wherein  you  inquire 
whether,  to  respect  of  the  over-the-counter 
rules  which  became  effective  as  of  October  1, 
1937,  a  bank  may  be  considered  a  “breker  ’  or 
a  “dealer”  rather  than  a  “customer”. 

Rule  MCI  (a)  |X-15CI-1  (a)  1  (17  CFR. 
240.15C1-1)  states  that  the  term  “customer” 
shall  not  include  a  broker  or  dealer.  Sub¬ 
sections  3  (a)  (4)  and  3  (a)  (5)  of  the  Secu¬ 
rities  Exchange  Act  of  1934  expressly  state 
that  the  term^  “broker”  and  “dealer”  do  not 
include  a  bank.  Since,  according  to  Rule  AI 
(b)  |X-1  (b)  I,  the  terms  used  m  the  Rules 
and  Regulations  promulgated  under  Title  I 
ol  the  Securities  Exchange  Act  of  1934  shall, 
unless  otherwise  specifically  state,  have  the 
meaning  defined  in  the  Act,  it  follows  that 
Rule  MCI  (a)  [X-15CI-1  (a)  |  does  not  ex¬ 
clude  a  bank  from  the  term  “customer”. 

In  my  opinion,  therefore,  a  bank  should  be 
considered  a  customer  rather  than  a  broker 
or  dealer  for  the  purposes  of  the  over-the- 
counter  lilies.  (17  CFR,  240.15CI-1. 

[Securities  Exchange  Act  Release  No. 
1462,  November  15,  1937 J 

§  241.1571  Partial  text  of  letter  of 
February  8,  1938,  from  the  Secretary  of 
the  New  York  Stock  Exchange  to  its 
members,  relating  to  Rules  X-3B-3  <17 
CFR  240.36-3),  X-lOA-1  (17  CFR  240.- 
lOOr-l)  and  X-lOA-2  (17  CFR  240.10a-2> 
(rules  applicable  to  short-selling) ,  to¬ 
gether  with  a  letter  from  director  of  the 
Trading  and  Exchange  Division,  concur¬ 
ring  in  the  opinions  expressed  by  the  Ex¬ 
change. 

February  4,  1938. 
New  York  Stock  Exchange. 

11  Wall  Street,  New  York  City. 

(Attention:  Dean  K.  Worcester,  Esq.,  Exec¬ 
utive  ’Vice-President) 

Gentlemen:  Representatives  of  your  E-k- 
change  have  discussed  with  me  various  prob¬ 
lems  COTicernlng  the  operation  of  Rules  X- 
3B-3  (17  CFR,  240.36-3),  X-lOA-1  (17  CFR, 
240.10a-l),  and  X-lOA-2  (17  CFR,  240.10a-2)., 
relating  to  short-selling  of  securities, 
adopted  by  the  Commission  January  24,  1938. 
They  have  also  submitted  to  me  a  draft  of  a 
circular  proposed  to  be  distributed  among 
the  membership  of  your  Exchange,  embody¬ 
ing  comments  and  instructions  regarding  Ex¬ 
change  transactions  under  these  rules,  to¬ 
gether  with  interpretations  of  certain  provi- 
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siona  thereof.  1  understand  that  this  circular 
Is  designed  to  facilitate  operation  under  the 
rules. 

The  interpretations  proposed  to  be  in¬ 
cluded  in  this  circular  have  been  the  subject 
of  discussion  between  the  Exchange  repre¬ 
sentatives  and  the  staff  of  the  Trading  and 
Exchange  Division.  As  a  result  of  these  dis¬ 
cussions  a  revised  draft  of  the  circular  has 
been  made.  I  have  considered  this  revision, 
as  it  appears  in  the  enclosed  copy,  and  am 
of  the  opinion  that  the  Interpretative  ma¬ 
terial  contained  therein  is  correct  and  in 
accordance  with  the  underlying  intent  of  the 
rules. 

If  at  any  time,  you  have  any  further  ques¬ 
tions  with  respect  to  the  operation  of  these 
rules,  I  shall  be  glad  to  receive  them  and  to 
discuss  them  with  you. 

Very  truly  yours, 

Ganson  Purcell, 

Director. 

New  York  Stock  Exchange, 

Office  of  the  Secretary, 

February  2,  1938. 

To  the  Members  of  the  Exchange: 

Under  date  of  January  24,  1938,  the  Securi¬ 
ties  and  Exchange  Commission  promulgated 
rules  X3B-3  (17  CFR,  240.36-3),  X-lOA-1 
(17  CFR,  §  240.10a-l)  and  X-lOA-2  (17  CFR. 

S  240.10a-2)  relative  to  short  selling.  These 
rules  were  sent  to  members  of  the  Exchange 
by  this  office  under  date  of  January  26,  1938. 
They  are  reprinted  on  page  H-135  of  the 
Directory  and  Guide.  The  rules  become  ef¬ 
fective  on  Tuesday  morning,  February  8, 
1938. 

The  following  comments  and  interpreta¬ 
tions’  of  these  rules  are  intended  for  the 
guidance  of  members  and  their  customers. 
The  Director  of  the  Trading  and  Exchange 
Division  of  the  Securities  and  Exchange  Com¬ 
mission  has  advised  the  Exchange  that  in  his 
opinion  these  comments  and  interpretations 
are  correct. 

1.  •  *  *  A  “short  sale”  is  defined  as  ( 1 ) 

any  sale  of  a  security  which  the  seller  does 
not  own;  or  (2)  any  sale  which  is  consum¬ 
mated  by  the  delivery  of  a  security  borrowed 
by  or  for  the  account  of  the  seller.  Thus,  a 
sale  of  a  security  which  is  owned  by  the 
seller  becomes  a  “short  sale"  if  delivery  to 
the  purchaser  is  made  by  the  use  of  bor¬ 
rowed  securities.  This  may  often  be  the 
case  if  the  original  security  is  not  available 
in  or  near  New  York  in  negotiable  form  at 
the  time  of  sale. 

Although  the  term  “short  sale”  may  thus 
include  many  sales  which  would  ordinarily 
be  regarded  as  long  sales,  the  prohibition  of 
the  general  rule  does  not  apply  to  (1)  any 
I>erson,  whether  a  member  or  a  non -member, 
selling  a  security  which  he  owns  and  intends 
to  deliver  as  soon  as  is  possible  without  undue 
inconvenience  or  expense;  or  (2)  any  member 
executing  for  an  account  in  which  he  has  no 
interest  a  sell  order  marked  “long”  (see  para¬ 
graph  4  below):  or  (3)  any  sale  of  an  odd 
lot.  Certain  additional  transactions  •  •  • 
are  exempted. 

The  general  prohibition  referred  to  above 
has  the  effect  of  a  criminal  law.  Any  person, 
including  any  member  or  any  customer,  who 
effects  for  his  own  account  or  for  any  other 
account  any  “short  sale"  in  violation  of  the 
rule,  may  be  guilty  of  a  criminal  offense. 

2.  Securities  subject  to  the  rule.  The  rule 
applies,  generally  speaking,  to  all  securities 
dealt  in  upon  any  national  securities  ex¬ 
change,  other  than  government  or  municipal 
securities. 

3.  Place  of  transaction.  The  rule  applies 
to  any  short  sale  effected  by  the  use  of  any 
facility  of  a  national  securities  exchange. 
In  consequence,  it  covers  all  short  sales  (other 
than  odd  lots  and  other  sales  exempted  by 
the  rule  itself)  made  upon  the  Ejichange,  of 
any  security  subject  to  the  rule.  The  rule 
does  not  apply,  however  to  sales  not  made  on 
any  national  securities  exchange. 


4.  Marking  of  orders.  Every  sell  order 
(Including  odd-lots)  in  a  security  subject  to 
the  rule,  which  is  executed  on  the  Exchange 
whether  originated  or  handled  by  a  member, 
must  be  marked  to  Indicate  whether  It  is 
“long"  or  “short”.  The  abbreviations  “L" 
or  “S"  may  be  used.  A  member,  (including 
any  floor  broker)  or  any  employee  may  mark 
an  order  “long"  only  if  (1)  the  customer’s 
account  is  “long"  the  security  involved;  or 
(2)  the  member  or  employee  is  informed  that 
the  seller  owns  the  security  and  will  deliver 
it  as  soon  as  is  possible  without  undue  in¬ 
convenience  or  expense.  To  obviate  the 
necessity  of  hurriedly  obtaining  the  in¬ 
formation  specified  in  rule  X-lOA-2,  (17 
CFR,  240.10a-2) ,  it  is  advisable  for  the  mem¬ 
ber  when  he  receives  the  order  also  to  obtain 
information  from  the  seller  as  to  the  prac¬ 
ticability  of  then  delivering  the  security.  As 
a  method  of  obtaining  such  Information  with 
respect  to  an  order  to  sell,  a  member  (in¬ 
cluding  any  floor  broker)  may  enter  into 
any  bona  fide  written  agreement  with  his 
customer  that  the  customer,  when  placing 
“short”  sell  orders,  will  designate  them  as 
such,  and  that  the  designation  of  a  sell  order 
as  “long”  is  a  representation  by  the  customer 
to  the  member  that  the  customer  owns  the 
security,  that  it  is  then  impracticable  to  de¬ 
liver  the  security  to  such  member  and  that 
the  customer  will  deliver  it  as  soon  as  is 
possible  without  undue  Inconvenience  or 
expense. 

5.  Ownership  of  securities.  A  person  is 
deemed  to  own  a  security  if  (1)  he  or  his 
agent  has  title  to  it;  or  (2)  he  has  purchased 
or  has  entered  into  an  unconditional  con¬ 
tract,  binding  on  both  parties,  to  purcha.se 
it  but  has  not  yet  received  it;  or  (3)  he  owns 
a  security  convertible  into  or  exchangeable 
for  it  and  has  tendered  such  security  for 
conversion  or  exchange;  or  (4)  he  has  an 
option  to  purchase  or  acquire  it  and  has  ex¬ 
ercised  such  option;  or  (5)  he  has  rights  or 
warrants  to  subscribe  to  it  and  has  exercised 
such  rights  or  warrants.  He  is  not  deemed 
to  own  a  security  if  he  owns  securities  con¬ 
vertible  into  or  exchangeable  for  it  but  has 
not  tendered  such  securities  for  conversion 
or  exchange,  or  if  he  has  an  option  or  owns 
rights  or  warrants  entitling  him  to  such  se¬ 
curity,  but  has  not  exercised  them. 

Within  the  meaning  of  the  rules  a  person 
“owns"  securities  only  to  the  extent  that  he 
has  a  net  long  position  in  such  secui-ities. 
Thus,  if  a  person  maintains  two  accounts 
and  is  short  1000  shares  of  a  security  in  one 
and  long  1000  shares  of  the  same  security 
in  another,  any  sales  of  such  security  by  such 
person  are  “short  sales"  and  are  subject  to 
the  provisions  of  the  rules. 

6.  Price  at  which  short  sales  may  be  made. 

(See  amended  paragraph  (a)  of  Rule 
X-lOA-1  (17  CFR,  240.10a-l)  ]  •  •  • 

When  a  security  is  dealt  in  on  two  or  more 
national  securities  exchanges,  the  last  reg¬ 
ular  way  sale  price  on  the  particular  exchange 
involved  Is  controlling.  •  •  • 

The  price  which  governs  the  making  of 
short  sales  is  the  last  regular  way  sale  price 
regardless  of  the  Indentlty  of  the  participants 
therein  and  regardless  of  whether  it  was  itself 
a  short  sale.  •  •  •  Of  course,  no  member 

may  sell  short  for  his  own  account  at  any 
price  at  which  he  could  not  sell  short  for  a 
customer. 

•  •  •  *  * 

7.  When  issued  transactions.  The  rules 
apply  to  the  sale  of  “when  Issued"  securities 
in  the  same  manner  as  issued  securities.  In 
the  case  of  a  sale  of  a  “when  Issued"  security, 
the  last  “regular  way”  sale  price  means  the 
last  price  at  which  the  “when  Issued"  secu¬ 
rity  has  sold  on  the  Exchange.  A  person  is 
deemed  to  be  the  owner  of  a  “when  issued" 
security  If  he  has  entered  into  a  contract  to 
purchase  the  same  binding  on  both  parties 
and  subject  only  to  the  condition  of  issuance 
or,  by  virtue  of  his  ownership  of  an  issued 
security,  will  be  entitled  to  receive,  without 
the  payment  of  consideration,  the  “when  is¬ 


sued”  security,  to  the  extent  that  he  has  not 
already  disposed  of  such  “when  issued" 
security. 

8.  Covering  transactions.  If  on  the  due 
date  of  delivery  of  a  security  sold  pursuant 
to  an  order  marked  “long”,  the  member  has 
not  received  the  security  from  the  customer, 
he  must  cover  the  open  position  unless  he 
knows  or  has  been  informed  by  the  seller 
either  (1)  that  the  security  is  in  transit  to 
him;  or  (2)  that  the  seller  owns  the  security, 
that  it  is  then  impracticable  to  deliver  it 
and  that  it  will  be  delivered  as  soon  as  is 
possible  without  undue  inconvenience  or 
expense.  If  the  member  has  received  the 
security  at  his  main  or  branch  office,  or  if 
he  knows  or  has  been  informed  by  the  seller 
that  either  (1)  or  (2)  is  the  case,  he  may 
at  his  option  either  fall  to  deliver  or  make 
delivery  w’lth  borrowed  securities.  If,  how¬ 
ever,  he  neither  knows  nor  is  informed  by 
the  seller  that  either  of  these  situations  ex¬ 
ists,  and  has  not  received  the  security,  he 
must  cover  the  transaction  by  buying  in,  for 
“cash",  for  the  account  of  the  customer,  the 
security  sold.  Such  buy-ins  are  not  to  be 
given  to  the  Secretary  of  the  Exchange  for 
execution,  but  are  to  be  effected  by  the  mem¬ 
ber  directly  or  through  an  agent  of  his  own 
choosing.  If  on  the  date  when  delivery  upon 
the  original  contract  is  due,  the  member 
receives  the  security  so  bought  in,  or  knows 
that  it  is  in  transit  to  him,  he  may  make 
delivery  upon  the  original  contract  with  the 
security  so  received,  or  with  borrowed  secu¬ 
rities,  or  may  fall  to  make  delivery  thereon. 

The  provisions  of  this  paragraph  apply  to 
odd  lots  as  well  as  to  full  lots.  [Paragraph 
(b)  (2)  of  Amended  Rule  X-lOA-2  (17  CFR, 
240.10a-2)  now  permits  exceptions  from 
these  covering  requirements  in  certain  cases 
of  bona  fide  mistake.] 

9.  Loans  of  securities  between  members. 

A  member  may,  without  regard  to  the  re¬ 
strictions  Imposed  by  Rule  X-lOA-2  and 
without  Inquiry  as  to  the  purpose  of  the 
loan,  lend  a  security  to  another  member. 
The  lending  member  may  nonetheless  be 
criminally  liable  for  a  violation  of  the  short 
selling  rules  if  he  knows  that  the  borrower 
intends  to  violate  such  rules. 

Robert  L.  Fisher, 
Secretary. 

(Securities  Exchange  Act  Release  No. 
1571,  February  5.  1938] 

§  241.1965  Opinion  of  General  Coun¬ 
sel  relating  to  section  16  (a). 

Beneficial  oumership  of  securities  held  by 
holding  companies,  partnerships  and  trusts. 
In  order  to  show  the  recent  redesignation 
of  the  rules  referred  to  therein  and  a  sup¬ 
plemental  opinion  of  its  General  Counsel 
with  regard  to  indirect  beneficial  ownership 
through  holding  companies,  the  Securities* 
and  Exchange  Commission  today  reprinted 
the  opinions  of  its  General  Counsel  hereto¬ 
fore  published  In  Release  No.  79  dated  Jan¬ 
uary  13,  1935,  as  follows:  ^ 

Holding  companies.  I  understand  that 
you  represent  a  director  of  the  B.  M.  Com¬ 
pany  whose  stock  is  listed  on  the  New  York 
and  Detroit  Stock  Exchanges  and  registered 
pursuant  to  Rule  JE1.»  I  further  under¬ 
stand  that  your  client  owns  approximately 
two-thirds  of  the  stock  of  the  B.  C.  Com¬ 
pany,  a  business  corporation  whose  stock  is 
rather  closely  held  and  is  not  registered  on 
any  national  securities  exchange.  The  B.  C. 


‘While  these  opinions  were  prepared  in 
response  to  questions  presented  under  Sec¬ 
tion  16  (a)  of  the  Securities  Exchange  Act 
of  1934,  they  would  seem  to  be  equally  appli¬ 
cable  to  corresponding  situations  arising  un¬ 
der  section  17  (a)  of  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935. 

*  While  the  rule  cited  had  to  do  with  tem¬ 
porary  registration  of  securities,  the  opin¬ 
ions  apparently  apply  equally  to  cases  aris¬ 
ing  out  of  permanent  registration  of  secu¬ 
rities. 
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Company  owns  over  ten  percent  of  the  listed 
stock  of  the  B.  M.  Company,  and  during  the 
month  of  November,  1934,  purchased  a  few 
hundred  additional  shares  of  that  stock  in 
the  market.  You  ask  whether  your  client 
is  required  to  file  reports  pursuant  to  Rule 
X-16A-1  ’  (formerly  designated  Rule  NAl), 
as  amended,  in  respect  to  the  November  pur¬ 
chases  by  the  B.  C.  Company. 

The  question  whether  the  holder  of  stock 
in  a  holding  company  should  file  reports  in 
respect  of  securities  owned  by  the  holding 
company,  is  a  question  of  fact  to  be  deter¬ 
mined  in  the  light  of  all  the  circumstances 
involved.  In  my  opinion,  no  consideration 
need  be  given  by  the  owner  of  stock  in  a 
holding  company  to  the  holdings  of  that 
company,  except  in  a  case  where  the  holding 
merely  provides  a  medium  through  which 
one  person,  or  several  persons  in  a  small 
group,  invest  or  trade  in  securities,  and  where 
such  company  has  no  other  substantial  busi¬ 
ness.  In  such  a  case,  a  person  in  control  of 
the  holding  company  who  is  an  officer  or 
director  of  the  issuer  of  a  listed  equity  secu¬ 
rity  owned  by  the  holding  company,  or  whose 
Interest  in  such  security  through  the  hold¬ 
ing  company  (together  with  the  amount  of 
such  security  of  which  he  is  otherwise  di¬ 
rectly  or  Indirectly  the  beneficial  owner) 
aggregates  more  than  ten  percent  of  such 
security,  should  file  a  report  in  accordance 
with  Rule  X-16A-1  (17  CFR,  240.16a) »  (for¬ 
merly  designated  Rule  NAl).  This  report 
should  include  the  holding  company’s  own¬ 
ership  of  such  security,  and  transactions  by 
it  therein,  to  the  extent  of  such  person’s 
Interest,  Such  control  might  in  fact  be  Joint, 
and  in  such  a  case  all  persons  sharing  such 
control,  regardless  of  whether  one  of  such 
persons  holds  a  majority  of  the  voting  stock 
of  the  holding  company,  would,  to  the  extent 
of  their  respective  interests,  be  under  a  sim¬ 
ilar  duty  to  report  in  respect  of  securities 
owned  by  the  holding  company.  The  filing 
of  reports  by  such  controlling  person  or  per¬ 
sons  would  not,  in  my  opinion,  relieve  the 
holding  company  from  Itself  filing  reports 
pursuant  to  Rule  X-16A-1  (17  CFR,  240.16a- 
1)>  (formerly  designated  Rule  NAl)  if  the 
holding  company  were  the  owner  of  more 
than  ten  percent  of  the  equity  security  in 
question. 

The  existence  of  other  substantial  business 
is  merely  of  evidentiary  value  on  the  ques¬ 
tion  whether  the  corporation  is  actually  used 
by  one  person  or  a  small  group  as  a  medium 
for  Investing  or  trading  in  securities.  The 
basic  question  is  whether  the  stockholders  of 
the  corporation  are  using  it  as  a  personal 
trading  or  Investment  medium,  and  to  the 
extent  that  it  is  so  used  the  stockholders  are 
properly  to  be  regarded  as  the  beneficial 
owners,  to  the  extent  of  their  respective 
interests,  of  the  stock  thus  Invested  or 
traded  in. 

Whether  or  not  the  circumstances  in  the 
case  which  you  present  are  such  that  your 
client  should  file  a  report  covering  the  trans¬ 
actions  by  the  B.  C.  Company  in  stock  of  the 
B-  M.  Company  is  a  matter  for  your  determi¬ 
nation,  but  I  trust  that  the  opinion  expressed 
above  will  be  helpful  in  this  connection.  I 
call  your  attention  to  Rule  X-16A-3  (d)  (17 
CPR  240.16a-3)*  (formerly  designated  Rule 
NA3  (d) )  of  this  Commission  which  will  per¬ 
mit  your  client,  in  case  of  doubt,  to  file  re-* 
ports  covering  the  ownership  of  and  trans¬ 
actions  by  the  B.  C.  Company  while  at  the 
same  time  disclaiming  beneficial  ownership 
of  the  securities  so  reported.  Your  client 
should  of  course  Include  in  his  reports  infor¬ 
mation  as  to  the  ownership  of  and/or  trans¬ 
actions  in  equity  securities  of  the  B.  M.  Com¬ 
pany  of  which  he  is  in  any  other  manner  the 
beneficial  owner. 

Partnerships.  You  present  the  case  of  a 
paitnershlp,  one  partner  of  which  is  a  direc¬ 
tor  of  a  company,  at  least  one  class  of  whose 
equity  securities  is  listed  on  a  national  secu- 


*See  footnote  2  on  preceding  page. 

*  Redesignation  as  of  September  10,  1938. 
No.  189 - 9 


rities  exchange.  If  the  partnership  holds  any 
equity  securities  of  that  company,  the  direc¬ 
tor  should  file  reports  in  respect  of  the  hold¬ 
ings  of  the  partnership  in  such  equity  secu¬ 
rities,  to  the  extent  of  his  pro-rata  Interest 
in  the  partnership.  However,  if  the  partner 
desires,  he  may  exercise  the  option  granted 
by  Rule  X16A-3  (b)  (17  CFR.  240.16a-3)» 
(formerly  designated  Rule  NAS  (b))  and  re¬ 
port  as  to  all  such  equity  securities  held  by 
the  partnership,  with  a  notation  that  he 
owns  only  a  partial  Interest  in  those  shares. 

You  also  present  a  case  involving  a  partner¬ 
ship  of  three  partners  each  of  whom  has  an 
equal  Interest  in  the  partnership,  where  the 
partnership  holds  29  percent  of  a  class  of 
equity  securities  listed  on  a  national  secu¬ 
rities  exchange.  In  this  case  no  reports 
would  be  required  as  to  partnership  holdings 
of  such  class  of  equity  securities  on  the  part 
of  any  Individual  partner  who  is  not  a  direc¬ 
tor  or  an  oflicer  of  the  issuer,  unless  such 
partner’s  Indirect  interest  in  such  security 
through  the  partnership  (together  with  the 
amount  of  such  security  of  which  he  is  other¬ 
wise  directly  or  indirectly  the  beneficial 
owner)  were  to  amount  to  more  than  ten  per¬ 
cent  thereof,  or  unless  such  partner  were 
the  beneficial  owner  of  more  than  ten  percent 
of  some  other  class  of  equity  security  of  such 
issuer  listed  on  a  national  securities  ex¬ 
change.  Such  partner  could,  of  course,  take 
advantage  of  Rule  X-16A-3  (b)  (17  CFR, 
240.1€a-3)*  (formerly  designated  Rule  NA’3 
(b) )  ior  the  purpose  of  filing  reports  as  to 
his  ownership  of  equity  securities  through  his 
interest  in  the  partnership. 

In  any  case  where  a  partnership  holds  for 
its  own  account  more  than  ten  percent  of  a 
class  of  any  equity  security  listed  on  a  na¬ 
tional  securities  exchange,  it  should  file  re¬ 
ports  as  to  such  holdings  in  accordance  with 
the  requirements  of  Rule  X-16A-1  (17  CFR, 
240.163-1)®  (formerly  designated  Rule  NAl), 
regardless  of  whether  reports  are  filed  by  the 
partners,  since  the  partnership  would  be  the 
direct  beneficial  owner  of  more  than  ten  per¬ 
cent  of  such  class. 

TRUSTS — I 

You  put  a  case  of  an  irrevocable  personal 
trust  of  which  A  is  trustee  and  under  which 
B  is  entitled  to  the  Income  for  life  with  the 
principal  payable  to  C  upon  the  death  of  B. 
The  trust  holds  an  equity  security  of  Cor¬ 
poration  X  which  has  been  temporarily  regis¬ 
tered  under  the  Securities  Exchange  Act  pur¬ 
suant  to  Rule  JEl.^'  You  state  that  the  trust 
has  made  purchases  and  sales  of  this  equity 
security  during  the  month  of  November  and, 
on  the  basis  of  further  facts  indicated  below, 
you  ask  various  questions  in  regard  to  the 
filing  of  reports  of  such  changes  of  ownership 
under  Section  16  (a)  of  the  Securities  Ex¬ 
change  Act  and  Rule  X-16A-1  (17  CFR, 
240.16a-l)»  formerly  designated  Rule  NAl), 
as  amended,  of  the  Commission. 

I  beg  to  express  the  following  opinions  in 
regard  to  your  various  questions; 

1.  If,  at  the  time  of  the  transactions  in 
question,  the  trust  held  12%  of  the  regis¬ 
tered  equity  security  of  Corporation  X,  a  re¬ 
port  as  to  such  transactions  should  be  filed  by 
A  as  trustee  not  lafer  than  January  30,  1935. 
Such  report  should  contain  a  general  desig¬ 
nation  of  the  beneficiaries  of  the  trust.  It 
would  not  seem  necessary  that  the  report 
Include  any  amount  of  such  equity  security 
held  by  or  for  A  in  his  own  right,  nor  would 
it  seem  necessary  that  B  or  C  file  additional 
reports  with  respect  to  changes  In  the  hold¬ 
ings  of  the  trust. 

2.  If  at  the  time  of  the  transactions  In 
question,  the  trust  held  5%  of  the  registered 
equity  security  of  Corporation  X,  and  A,  B 
and  C  were  at  the  time  dlMctors  of  Corpora¬ 
tion  X,  no  reports  with  resiject  to  the  trans¬ 
actions  of  the  trust  are  required  from  A,  B 
or  C  individually  or  from  A  as  trustee.  If  B 
or  C  were  the  settler  of  the  trust  and/or  were 
to  exercise  any  power  of  control  over  A’s  ad¬ 
ministration  of  the  trust,  a  case  would  be 
presented,  the  particular  circumstances  of 


which  might  well  be  such  as  to  require  the 
filing  of  reports  by  B  or  C. 

3.  If,  at  the  time  of  the  transactions  in 
question,  the  trust  held  5%  of  the  registered 
equity  security  of  Corporat.fon  X,  and  A,  B 
and  C  each  individually  owned  7%  of  such 
registered  equity  secipity,  no  reports  with 
respect  to  the  transactions  of  the  trust  are 
required  from  A,  B  arTd  C  individually  or  from 
A  as  trustee.  Here  again  I  wish  to  call  your 
attention  to  the  fact  that  no  opinion  is  ex¬ 
pressed  concerning  the  situation  mentioned 
in  the  last  sentence  of  the  preceding  para¬ 
graph. 

4.  If  the  trust  were  subject  to  revocation, 
the  person  who  possesses  the  power  to  revoke 
the  trust  for  his  own  benefit  either  alone  or 
in  conjunction  with  someone  not  having  a 
substantial  interest  adverse  to  such  person 
in  the  disposition  of  the  securities  held  in  the 
trust  would  appear  to  be  the  beneficial  owner  * 
of  the  registered  equity  security  of  X  held 
in  the  trust.  However,  if  the  trust  held  more 
than  10%  of  such  security,  the  fact  that  a 
power  of  revocation  existed  would  not  relieve 

A  as  trustee  from  his  duty  to  file  reports  con¬ 
cerning  transactions  of  the  trust  in  that 
security. 

TRUSTS — II 

You  put  the  case  of  an  Irrevocable  per¬ 
sonal  trust,  which  holds  an  equity  security 
listed  on  a  national  securities  exchange  and 
which  from  time  to  time  has  transactions 
in  such  security.  The  trustee  of  this  trust 
is  a  director  of  the  issuer  of  such  equity 
security.  TTie  daughter  of  the  trustee  is  en¬ 
titled  to  the  Income  of  the  trust  until  reach¬ 
ing  a  specified  age  and  is  then  entitled  to  the 
corpus.  The  trust  deed  provides  that  if  the 
daughter  dies  before  reaching  the  specified 
age,  the  trustee  is  to  become  entitled  to  the 
corpus  of  the  trust. 

You  inquire  whether  the  trustee,  under 
section  16  (a)  of  the  Securities  Exchange 
Act  and  Rule  X-16A-1  (17  CFR,  240.16a-l).* 
(formerly  designated  Rule  NAl)  of  the  Com¬ 
mission,  must  file  reports  in  regard  to  the 
above  mentioned  equity  security  held  In  the 
trust.  Under  these  circumstances  the  trus¬ 
tee  should  in  my  opinion  report  the  holdings 
and  transactions  of  the  trust  as  his  own. 
Indicating  the  nature  of  his  interest. 

[Securities  Exchange  Act  Release  No. 
1965,  December  21,  1938J 
§  241.2066  Letter  of  General  Counsel 
concerning  the  services  of  former  em¬ 
ployees  of  the  Commission  in  connection 
with  matters  with  which  such  employees 
become  familiar  during  their  course  of 
employment  with  the  Commission.  This 
is  the  same  as  Securities  Act  Release  No. 
1934.  [Securities  Exchange  Act  Release 
No.  2066,  May  5,  19391 

§  241.2446  Statement  of  the  Commis¬ 
sion  and  separate  statement  by  Commis¬ 
sioner  Healy  on  the  problem  of  regulating 
the  ^‘pegging,  fixing  and  stabilizing"  of 
security  prices  under  sections  9  (a)  (2,) ,  9 
(a)  (6)  and  15  (c)  il)  of  the  Securities 
Exchange  Act. 

A.  The  problem.  Although  the  Securities 
Exchange  Act  contains  a  general  prohibition 
against  manipulating  security  prices  up  or 
down,  it  does  not  prohibit  certain  kinds  of 
manipulation.  Thus,  section  9  (a)  (6)  per¬ 
mits  the  “pegging,  fixing  or  stabilizing’’  of 
security  prices,  except  to  the  extent  that  it 
may  be  “in  contravention  of  such  rules  and 
regulations  as  the  Commission  may  pre¬ 
scribe  as  necessary  or  appropriate  in  the  pub¬ 
lic  Interest  or  for  the  protection  of  investors.’’ 
’The  Report  of  the  Senate  Committee  on 
Banking  and  Currency  in  discussing  the  regu¬ 
latory  powers  conferred  on  the  Commission 
stated;  “Practices  such  as  pegging,  fixing  or 
stabilizing  the  price  of  a  security  are  sub¬ 
jected  to  regulation  by  the  Commission, 
which  is  authorized  to  prescribe  such  rules  as 
may  be  necessary  or  appropriate  to  protect 
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Investors  and  the  public  from  the  vicious  and 
unsocial  aspects  of  these  practices."  [Italics 
added.] 

The  questions  of  policy  Involved  in  any 
regulation  of  stabilizing  are  of  such  funda¬ 
mental  significance  as  to  require  a  discussion 
of  the  considerations  which  have  led  to  the 
Commission’s  conclusion  to  attempt  to  em¬ 
bark  upon  a  broad  program  of  regulation. 
These  questions  of  policy,  although  they  ap¬ 
ply  to  Regulation  X-9A6-1  (17  CFR,  240.9a6- 
1),  recfntly  adopted  to  deal  with  only  a  lim¬ 
ited  type  of  stabilizing,  are  primarily  rele¬ 
vant  to  any  general  program  for  the  regula¬ 
tion  of  stabilizing  in  other  and  more  impor¬ 
tant  situations.  They  must  therefore  be 
analyzed  in  their  relation  to  the  whole 
problem. 

There  are  many  who  feel  that  stabilizing, 
since  it  is  a  form  of  manipulation,  is  inher¬ 
ently  fraudulent  and  hence  should  be  wholly 
prohibited  under  all  circumstances.  The 
Commission  is  unanimous  in  recognizing 
that  stabilizing  is  a  form  of  manipulation. 
The  statute  Itself  so  recognizes.  The  Com¬ 
mission  also  agrees  that  stabilizing  in  many 
respects  is  undesirable.  That,  too,  is  im¬ 
plicit  in  the  statute.  Nevertheless,  the  ma¬ 
jority  of  the  Commission  considers  that 
merely  to  point  to  the  evils  attendant  upon 
stabilizing  poses  the  problem  but  does  not 
answer  it.  The  question  of  how  to  deal  with 
stabilizing  as  it  exists  today  cannot  be  an¬ 
swered  by  theory  alone.  It  is  an  intensely 
practical  problem  which,  for  the  present, 
must  be  solved  in  terms  of  the  existing 
financial  machinery. 

The  Commission  faces  three  choices.  (1) 
It  can  permit  stabilization  to  continue  un¬ 
regulated;  (2)  it  can  adopt  a  program  for 
the  regulation  of  stabilization  in  an  effort  to 
eliminate  particular  abuses  which,  in  the 
absence  of  regulation,  are  being  lawfully 
employed  today;  or  (3)  it  can  decide  that 
stabilization  is  Inherently  so  detrimental  to 
the  Interest  of  Investors  that  the  Commission 
should  recommend  to  Congress  that  all  stabi¬ 
lization  be  prohibited. 

For  reasons  discussed  hereafter  the  ma¬ 
jority  of  the  Commission  is  not  now  prepared 
to  say  that,  under  existing  conditions,  all 
stabilizing  should  be  wholly  prohibited.  Nor 
Is  the  majority  of  the  Commission  content  to 
allow  stabilizing  to  continue  unregulated.  It 
remains  to  determine  whether  a  workable 
program  for  the  regulation  of  stabilizing  can 
be  developed. 

It  seems  clear  that  the  only  course  Open 
to  the  Commission  is  to  adopt  regulations 
which  can  be  revised  from  time  to  time  as 
we  see  how  they  actually  work.  Such  regu¬ 
lations  must  reconcile,  as  far  as  possible,  the 
often  conflicting  objectives  of  protecting  pur¬ 
chasers  of  securities,  on  the  one  hand,  and 
of  preserving  the  ready  flow  of  capital  into 
Industry,  on  the  other.  Here,  as  in  most 
other  fields  of  human  activity,  perfection  is 
an  unattainable  ideal.  Compromise  and  ad¬ 
justment  are  inescapable.  A  closer  approach 
to  the  ideal  than  is  now  achievable  may  in 
the  future  be  found  in  the  development  of 
Investment  banking  or  other  underwriting 
institutions  with  sufficient  resources  so  that 
the  need  for  stabilizing  can  be  substantially 
reduced,  even  entirely  eliminated.  But  the 
growth  of  American  industry  cannot  wait 
upon  such  a  development.  Consequently, 
the  Commission  has  concluded  that  its  im¬ 
mediate  duty  under  the  statute  is  to  meet 
the  situation  through  regulated  stabilizing, 
frankly  recognizing  the  experimental  char¬ 
acter  of  its  approach  to  the  problem. 

Preliminary  studies  by  the  Commission’s 
staff  led  to  the  adoption  on  March  15,  1939, 
of  rules  and  regulations  of  the  Commission 
requiring  the  filing  of  detailed  reports  re¬ 
specting  all  stabilizing  operations  conducted 
to  facilitate  the  distribution  of  security  of¬ 
ferings  in  respect  of  which  a  registration 
statement  has  been  filed  under  the  Securities 
Act  of  1933.  By  the  end  of  1939  the  Commis¬ 
sion  had  been  able  to  review  case  histories 


covering  the  distribution  and  accompanying 
stabilization  of  over  50  bond  and  stock  is¬ 
sues.  This  knowledge  should  now  enable  it 
to  make  at  least  an  initial  inroad  into  one  of 
the  most  technical  and  controversial  prob¬ 
lems  which  Congress  left  to  it  under  the  Se¬ 
curities  Exchange  Act  of  1934. 

(B)  Description  of  the  Fundamentals  of 
Market  Stabilization  in  Aid  of  Security  Dis¬ 
tributions,  Stabilization  Is  a  generic  term. 
For  our  present  purposes  it  may  be  broadly 
defined  as  the  buying  of  a  security  for  the 
limited  purpose  of  preventing  or  retarding  a 
decline  in  its  open  market  price  in  order  to 
facilitate  its  distribution  to  the  public.  Sta¬ 
bilizing,  in  the  sense  that  we  are  here  con¬ 
cerned  with  it,  is  closely  related  to  the  financ¬ 
ing  of  industry,  much  of  whigh  is  achieved 
through  the  offering  and  sale  of  securities 
to  the  public.  Because  of  the  closeness  of 
this  relationship  the  practice  of  stabilizing 
must  be  appraised  in  the  light  not  only  of 
the  needs  of  Industry  for  capital  but  of 
the  prevailing  methods  of  security  distribu¬ 
tion. 

Let  us  suppose  that  a  corporation  desires  to 
expand  its  plant  and  needs  to  obtain  funds 
for  that  purpose.  The  corporation  could, 
theoretically,  dispense  with  an  underwriter 
and  content  itself  with  hiring  an  Investment 
house,  as  a  mere  selling  agent,  to  sell  its 
securities  on  the  market,  for  a  selling  com¬ 
mission,  at  the  best  prices  obtainable  and 
at  as  early  a  date  as  possible.  But  then  the 
corporation  would  not  know,  in  advance,  how 
much  the  funds  would  cost  it,  for  it  would 
not  know  at  what  price  its  securities  would 
sell  on  the  market  and  therefore  would  not 
know  whether  a  given  quantity  of  its  securi¬ 
ties  would  yield  a  given  siun;  nor  would  it 
know  when  it  would  receive  the  necessary 
funds,  for  they  might  be  obtained  only  in 
dribs  and  drabs. 

That  would  make  plant  construction  dilB- 
cult  and  often  impossible.  For  the  corpo¬ 
ration  needs  to  know%  before  letting  its  con¬ 
struction  contracts,  that  it  will  have  a  certain 
sum  Ir  hand,  at  a  certain  date  and  at  not 
more  than  a  certain  cost. 

If  the  corporation  could,  directly  or 
through  an  agent,  sell  its  securities  by  a  few 
simultaneous  sales  to  a  few  large  Investing 
institutions  —t  j  which  many  individuals 
have  entrusted  their  savings  for  Investment — 
there  might  well  be  no  problem  of  stabilizing. 
But  that  is  not  possible  as  to  many  types 
of  corporate  securities.  They  must  be  sold 
in  the  open  market  to  a  large  multitude  of 
direct  individual  Investors.  That  fact  cre¬ 
ates  factors  of  uncertainty  which  make  it 
necessary  that  the  corporation  do  something 
more  than  sell  its  securities  through  a  mere 
selling  agent. 

These  elements  of  uncertainty  are  removed 
by  the  firm  commitment  underwriting  agree¬ 
ment  which  the  underwriter  normally  makes 
with  the  corporation:  The  underwriting  in¬ 
vestment  banker  agrees  that  on  a  fixed  date 
the  corporation  will  receive  a  fixed  sum  for  a 
fixed  amount  of  its  securities. 

But  how  can  the  underwTlter  afford  to 
make  that  contract  unless  he  has  a  suiBclent 
amount  of  capital  of  his  own  to  invest  in 
those  securities?  If  he  had  that  much  capi¬ 
tal  as  is  frequently  the  case  with  under¬ 
writers  in  some  other  countries — then  sta¬ 
bilizing  would  be  of  little  or  no  Import  .nee. 
But  American  underwriters  do  not  have  suffi¬ 
cient  capital  to  perform  that  function. 
They  dare  not,  therefore,  take  the  risk  of 
being  obliged  to  carry  out  their  underwriting 
agreements  by  themselves  investing  their  own 
resources  in  the  underwritten  securities. 
They  can  afford  to  make  such  agreements 
only  on  the  supposition  that  they  will,  with 
great  speed,  be  able  to  sell  the  securities  to 
the  multitude  of  direct  individual  investors. 
If  they  knew  that  they  were  unable  to  do 
so,  they  could  not  afford  to — and  therefore 
would  not — enter  Into  firm  commitment 
underwriting  contracts.  And  if  they  did  not, 
then  many  a  corporation  desiring  to  expand 


its  plant,  would  find  it  difficult  or  impossible 
to  do  so — and  thus  the  flow  of  individual 
savings  into  industrial  expansion  would  be 
seriously  impeded. 

For  the  purposes  of  this  discussion  the 
underwriter,  realistically  regarded,  is  a  sales¬ 
man  who  hopes  that  he  will  sell  the  under¬ 
written  securities  at  a  fixed  price  in  a  very 
short  period.  His  ability  to  fulfill  his  under- 
vsrrlting  contract  with  the  corporation  turns, 
then,  on  his  ability  to  sell  the  securities 
promptly  on  the  market  at  or  near  the  fixed 
price  which  he  pays  to  the  corpnaration  for 
the  Issue.  Analysis  of  the  present  methods 
of  distributing  securities  indicates,  we  are 
told,  that  the  underwriter’s  ability  to  resell 
the  issue,  in  certain  conditions  of  the  market, 
in  turn,  depends  on  his  ability  to  stabilize. 

Most  formal  offerings  of  new  security  issues 
of  significant  size  are  today  brought  out  by 
an  investment  banking  syndicate  and  sold  to 
the  public  at  a  fixed  price.  This  underwriting 
syndicate,  consisting  of  from  a  few  to  well 
over  one  hundred  underwritten  houses,  buys 
the  entire  new  issue  of  securities  from  the 
^issuing  corporation  at  a  predetermined  fixed 
price  and  immediately  reoffers  it  to  the 
public  at  a  slightly  higher  price  which  is  also 
a  predetermined  fixed  price  (the  “offering” 
or  “issue”  price).  The  issue  is  usually  resold 
to  the  public  both  by  the  underwriters  and 
by  a  so-called  “selling  group”  compo.^ed  of 
selected  security  dealers  who  act  as  retailers 
for  the  underwriting  syndicate. 

The  most  Important  attributes  of  present- 
day  syndicate  distribution  of  securities  are 
probably  (1)  the  element  of  certainty  to  the 
Issuing  corporation,  which  for  all  practical 
purposes  is  assured  of  payment  on  a  day 
certain  of  th*  agreed  price  for  the  issue  re¬ 
gardless  of  its  reception  by  the  public  and 
of  subsequent  market  fluctuations, ‘and  (3) 
the  element  of  speed,  reflected  both  in  the 
rapid  sale  of  the!  issue  to  the  public  and  in 
the  consequent  promptness  of  payment  by 
the  underwriters  to  the  Issuer. 

It  is  because  of  these  attributes  that  it  is 
Important  to  note  the  alleged  necessity  for 
preventing  the  market  price  of  a  new  issue 
from  dropping  below  its  offering  price  during 
the  period  of  distribution.  Some  proportion 
of  an  issue,  even  though  initially  it  may  be 
completely  sold  by  the  underwriters  to  the 
selling  group  dealers,  will  finds  its  way  back 
into  the  opei  market.  This  selling  pressure 
results  from  the  fact  that  some  purchasers 
change  their  minds  and  almost  Immediately 
resell,  in  part,  this  selling  comes  from  so- 
called  “free  riders”  or  speculator.®  who  pur¬ 
chase  with  the  hope  of  quickly  selling  out 
and  taking  a  profit  from  an  early  rise.  If 
these  reofferings  are  not  absorbed  by  public 
buying  in  the  open  market,  their  pressure 
will  tend  to  force  the  market  price  below 
the  original  offering  price. 

In  order  to  absorb  this  open  market  selling 
and  to  prevent  the  consequent  drop  in  mar¬ 
ket  prices  which  might  Impede,  if  not  pre¬ 
clude,  the  success  of  the  financing,  the  man¬ 
ager  of  the  underwriting  syndicate,  upon 
making  the  offering,  usually  enters  a  “syndi¬ 
cate  bid”  to  buy  such  securities  as  may  be 
offered  in  the  open  market.  Normally  the 
syndicate  bid  is  placed  at  the  issue  price. 
If  the  selling  pressure  grows  too  heavy  to 
permit  the  constant  “pegging”  of  the  market 
at  the  original  offering  price,  the  syndicate 
bid  will  usually  be  dropped  to  successively 
lower  levels.  The  stabilizing  purchasing  by 
the  underwriting  syndicate  may  range,  de¬ 
pending  upon  the  success  of  the  particular 
offering,  anywhere  from  1%  to  ao  high,  occa¬ 
sionally,  as  15%  or  20%  of  the  issue. 

Stabilizing  a  market  as  described  above  Is 
normally  employed  to  facilitate  formal  public 
offerings  of  bonds.  Comparable  procedure  is 
also  followed  in  connection  with  most  new 
stock  offerings  made  at  a  fixed  price. 

Another  type  of  stabilization  is  designed 
to  facilitate  additional  issues  offered  by  a 
corporation  to  its  stockholders,  usually  at 
prices  below  prevailing  market  levels,  A  sim¬ 
ilar  type  of  stabilizing  is  also  commonly  used 
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to  facilitate  both  primary  and  secondary  dis¬ 
tributions  In  which  the  offering  price  Is  rep¬ 
resented  to  be  “at  the  market”  or  at  a  price 
based  on  the  market.  In  both  of  these  latter 
situations  It  is  not  customary  for  the  syndi¬ 
cate  to  maintain  a  rigid  “peg”  In  the  market 
by  bidding  steadily  at  one  price.  However, 
any  downward  trend  in  the  market  price  of 
the  security  is  usually  retarded  by  the  under¬ 
writers’  purchases  of  stock  at  successively 
lower  levels. 

It  should  be  further  noted  that  stabilizing 
is  regarded  as  necessary  only  in  the  case  of 
Issues  which  are  neither  notable  successes 
nor  notable  failures.  In  the  former  case  the 
market  for  the  issue  usually  takes  care  of 
itself.  In  the  latter,  where  the  selling  pres¬ 
sure  in  the  open  market  is  too  great,  the 
underwriters  cannot  afford  to  support  the 
market  at  or  near  the  Issue’s  original  offering 
price.  For  the  same  reason,  stabilizing  can¬ 
not  as  a  practical  matter  be  used  to  stem  a 
market  or  economic  trend  of  any  real  sig¬ 
nificance. 

The  mechanics  of  stabilizing  as  described 
here  are  by  no  means  universally  followed. 
However,  whatever  techniques  are  followed, 
and  whether  the  underwriters  be  successful 
or  unsuccessful,  their  stabilizing  represents 
a  form  of  manipulation  which  Interferes  with 
free  and  open  markets.  It  is,  of  course,  a 
negative  type  of  manipulation  since  it  seeks 
to  retard  and  not  to  create  aChrmative  market 
movements.  Nevertheless,  this  ability  so  to 
interfere  with  our  markets  has  been  abused 
in  the  past.  That  It  remains  susceptible  to 
future  abuse  is  common  knowledge.  In  de¬ 
termining  whether  the  solution*  to  the  prob¬ 
lem  lies  in  prohibiting  stabilizing,  in  subject¬ 
ing  it  to  regulation  or  in  continued  nonaction, 
the  Commission  has  sought  to  weigh  the 
relative  advantages  and  disadvantages  to  the 
investor  and  to  the  national  economy  which 
may  attend  each  of  these  alternatives. 

(C)  Disadvantages  o/  stabilizing.  ’Tlie  leg¬ 
islative  hearings  which  preceded  the  adop¬ 
tion  of  the  Securities  Exchange  Act  of  1934 
showed  that*  abuses  by  underwriters  of  the 
stabilizing  process  were  so  prevalent  as  to 
require  governmental  action  of  some  kind. 
The  oft-repeated  and.  In  our  opinion,  wholly 
Justified  complaint  against  security  stabiliz¬ 
ing  is  that  when  the  operation  Is  ended  and 
the  "peg  is  pulled”,  the  market  price  of  the 
security  frequently  drops  with  ensuing  loss 
to  all  who  purchased  it  on  the  basis  of  an 
artificial,  “pegged”  market  price.  Insofar  as 
stabilization  prevents  falling  market  prices 
and  thus  permits  the  Issuance  of  securities 
at  unjustifiably  high  prices,  the  practice  must 
be  regarded  as  an  evil.  Similarly,  the  active 
trading  which  frequently  results  from  the 
very  fact  of  the  distribution  and  the  accom¬ 
panying  stabilizing  at  the  offering  price  may 
also  serve  to  invite  other  buyers  into  the 
market. 

Statistically,  it  seems  beyond  dispute  that, 
in  the  past  at  least,  unregulated  stabilization 
has  in  fact  facilitated  the  distribution  of 
over-priced  securities  to  the  detriment  of  the 
investing  public.  Chart  I,  attached  in  the 
appendix  hereto,  in  which  adjustments  have 
been  made  designed  to  eliminate  the  effect 
of  general  market  fluctuations,  illustrates  the 
average  market  history,  for  a  period  of  six¬ 
teen  weeks  after  offering,  of  203  bond  issues 
brought  out  between  1921  and  1931  most  of 
which,  so  far  as  could  be  determined,  were 
^  stabilized  to  a  greater  or  lesser  extent.  ’The 
story  shown  Is  one  of  price  stability  during 
the  first  fev/  weeks  of  the  offering,  followed 
by  a  drop,  on  the  average,  of  about  a  half 
point.  Chart  II  In  the  appendix  indicates, 
furthermore,  that  this  was  more  than  a  tem¬ 
porary,  technical  decline,  since,  during  the 
second  year  of  their  existence,  these  new  Is¬ 
sues  still  sold  off  about  a  point  and  a  half  as 
compared  to  the  market. 

Examination  of  the  stabilizing  of  19  new 
bond  Issues,  publicly  offered  during  the  pe¬ 
riod  from  March  15  to  August  31,  1939,  as  to 
which  reports  were  filed  with  the  Commission 
pursuant  to  Rule  A-17A-2  (17  CPR,  240.17a- 


2),  shows  in  Chart  III  that  the  average  drop 
from  original  offering  pflces  (after  adjust¬ 
ment  for  market  changes)  was  about  1.4% 
during  the  third  month  following  their  offer¬ 
ing  dates.  Of  these  19  issues,  the  average 
open  market  prices  of  12,  or  approximately 
63%,  during  the  first  twelve  weeks  after  their 
offering  dates  were  below  their  original  offer¬ 
ing  prices  after  adjusting  for  general  market 
trends. 

On  the  other  hand,  examination  of  the 
price  levels  for  a  period  subsequent  to  the 
period  covered  in  the  chart  shows  a  marked 
Improvement  in  these  stabilised  issues  when 
compared  with  general  market  trends.  Tlius, 
on  January  31,  1940,  after  eliminating  the 
bonds  of  a  Canadian  corporation  (because 
the  drop  In  their  price  is  primarily  attribu¬ 
table  to  the  war  and  the  threat  of  Canadian 
foreign  exchange  control)  the  average  open 
market  price  of  the  remaining  18  issues  was 
above  their  average  original  offering  price, 
after  adjusting  for  general  market  trends. 

’Tlie  vice  inherent  in  stabilizing  has  been 
pointed  up  by  the  absence  of  publicity  with 
respect  to  such  an  operation.  Investors  have 
true.  Since  March  1939  the  Commission’s 
are  purchasing  at  prices  in  line  with  market 
prices  fixed  by  the  normal  forces  of  supply 
and  demand  when,  in  fact,  the  contrary  is 
true.  Since  March,  1939  the  Commission’s 
rules  have  required  that  all  prospectuses  un¬ 
der  the  Securities  Act  unequivocally  state 
in  simple  language,  where  such  is  the  case, 
that  it  is  the  intention  of  the  underwriters 
to  stabilize  the  market  in  aid  of  the  offering. 
Nevertheless,  in  many  Instances  the  signifi¬ 
cance  even  of  this  statement  probably  cannot 
be  grasped  by  all  purchasers. 

The  effect  which  the  requirement  of  ade¬ 
quate  notice  of  a  proposed  stabilization  had 
in  one  particular  instance  may  be  worth 
citing.  A  corporation  proposed  to  offer  a 
new  preferred  stock  in  exchange  for  an  out¬ 
standing  issue  at  a  predetermined  price  ratio. 
The  corporation  was  advised  of  the  necessity 
of  fully  and  adequately  disclosing  that  the 
exchange  offering  was  to  be  facilitated  by  a 
market  stabilizing  operation.  It  may  have 
been  only  a  coincidence  that  thereafter  it  not 
only  refrained  from  interfering  with  the 
market  but  actually  changed  the  basis  of 
the  exchange  offering  so  as  to  make  it  sub¬ 
stantially  more  favorable  to  the  stockholders 
to  whom  the  new  issue  was  to  be  offered. 
’This  again  suggests,  as  do  the  statistical  data 
and  charts  described  above,  that  at  least  in 
the  past  the  practice  of  stabilization,  inade¬ 
quately  publicized,  has  facilitated  the  over¬ 
pricing  of  security  issues  and  consequent  loss 
to  the  investing  public. 

Finally,  it  should  be  noted  that  many 
people  feel  that  stabilizing  not  only  is  fraudu¬ 
lent,  but  that  its  attendant  evil  of  the  over¬ 
pricing  of  security  issues  is  inherent.  They 
believe  that  no  regulation  short  of  complete 
prohibition  can  protect  buyers  against  these 
dangers  which  arise  from  a  deceptive  and  an 
artificial  market.  And  they  conclude  that 
buyers  should  receive  the  ultimate  protec¬ 
tion  of  complete  prohibition,  regardless  of 
the  adverse  effects  which  prohibition  might 
have  on  the  needs  of  Industry  for  capital. 

(D)  The  Underwriter’s  Arguments  in  Jus¬ 
tification  of  Stabilization.  Without  adopting 
the  reasons  frequently  advanced  to  Justify 
the  widespread  use  of  stabilizing  in  aid  of 
security  distributions  we  may  restate  the  ar¬ 
guments  as  follows: 

One  argument  runs  that  stabilization  is 
warranted  in  order  to  offset  the  market  “ab¬ 
normalities”  which  result  from  the  very  fact 
of  the  offering.  When  a  new  or  an  additional 
.issue  of  significant  size  is  offered  to  the  public 
a  temporary  glut  of  the  market -may  often 
be  the  Immediate  result.  At  the  same  time 
the  demand  for  the  offered  security  is  di¬ 
verted  by  the  underwriters  and  the  selling 
group  dealers  away  from  the  open  market 
and  into  the  channels  of  the  distribution 
Itself.  The  selling  efforts  of  dealers  neces¬ 
sarily  attendant  upon  the  making  of  the 
offering  thus  result  in  taking  away  from  the 


open  market  the  demand  for  the  offered  se¬ 
curity  which  might  otherwise  there  exist. 
As  noted,  “free  riders”,  as  well  as  other  buyers 
who  change  their  minds,  will  sell,  and  at  a 
time  when  there  is  a  temporary  unbalance 
between  supply  and  demand  created  by  the 
offering.  These  scattered  open  market  sales, 
taken  in  conjunction  with  the  sudden  influx 
of  supply  and  the  accompanying  withdrawal 
of  normal  open  market  demand  into  the 
channels  of  , direct  distribution,  unless  coun¬ 
teracted,  will  exert  a  market  influence  which, 
according  to  the  underwriters,  is  out  of  all 
proportion  to  their  real  significance.  The 
sound  market  value  of  millions  of  dollars 
of  new  securities,  unseasoned  and  not  yet 
digested  by  the  investing  public,  should  not, 
they  say,  be  predicated  upon  a  handful  of 
resales  the  market  effect  Of  which  is  unduly 
magnified  by  the  present  day  publicity  given 
to  market  quotations.  Therefore,  the  under¬ 
writers  urge  that  stabilizing,  although  ad¬ 
mittedly  an  artificial  influence,  is  Justified 
to  neutralize  a  temporary  condition  of  over¬ 
supply  which  itself  may  likewise  be  regarded 
as  abnormal,  and  that  temporary  stabilizing 
controls,  commensurate  with  the  degree  of 
the  temporary  abnormal  disparity  between 
supply  and  demand,  are  warranted  to  offset 
that  unbalanced  condition  of  the  market. 

Another  argument  is  based  upon  the  un¬ 
derwriter’s  view  that  it  is  appropriate  and 
desirable  for  a  seller  to  permit  a  buyer  to 
return  his  securities  If  he  so  desires.  ’Tills 
applies  not  only  to  the  investing  public  but 
to  the  members  of  the  underwriting  syndi¬ 
cate  and  the  selling  group  as  well.  Dealers 
or  underwriters  in  one  section  of  the  country 
may  overestimate  local  demand  Just  as  in¬ 
vestors  may  overestimate  their  own  ability 
to  carry  a  security.  At  the  same  time  others 
may  have  been  unable  to  fill  their  demand. 
It  Is  consequently  desirable,  say  the  under¬ 
writers,  that  they  should  be  permitted  to 
repurchase  and  reallocate  to  others  the  se¬ 
curities  of  those  who  bought  more  than  they 
can  handle.  Another  variation  of  the  same 
general  contention  is  that  the  underwriters 
have  an  obligation  to  the  purchasers  of  the 
issue  to  afford  a  market  place  where  those 
purchasers  who  wish  to  sell  may  be  able  to 
do  so  at  a  fair  price.  On  this  basis  the  in¬ 
dustry  urges  that  it  is  in  the  interest  of  the 
Investing  public  itself  for  the  underwriters 
to  provide  the  advantages  of  such  a  market 
place  by  placing  their  syndicate  bid  at  or 
near  the  offering  price. 

The  third  argument  is  based  upon  the 
necessities  of  the  situation.  Under  the  exist¬ 
ing  system,  which  today  revolves  around  firm 
commitments  and  fixed  price  offerings  of  se¬ 
curities  to  a  relatively  speculative  public, 
some  degree  of  stabilization,  according  to  the 
underwriters,  is  necessary  to  the  successful 
flotation  of  new  security  issues  on  anything 
other  than  a  continued  “bull”  market.  Since 
underwriters  today  are  primarily  salesmen 
having  only  the  limited  capital  of  distribu¬ 
tors,  they  claim  that  they  cannot  undertake 
long  or  even  medium  term  commitments  in 
order  to  insure  the  success  of  billions  of 
dollars  of  security  offerings.  If  an  entire 
issue  of  securities  is  to  be  bought  by  such 
underwriters  at  a  fixed  price,  it  is  said  to  J)e 
vitally  necessary  that  those  underwriters  be 
able  to  protect  themselves  as  well  as  the  sell¬ 
ing  group  dealers,  against  a  “disorderly”  open 
market  during  the  resale  of  the  issue  to  the 
public.  ’This  is  said  to  follow  because  if  the 
market  price  of  a  new  issue  sags  even  frac¬ 
tionally  below  the  offering  price,  it  cannot 
be.  sold  at  the  offering  price  which  was  deter¬ 
mined  when  the  issuing  corporation  received 
its  price  for  the  issue.  This  in  turn  is  as¬ 
signed  to  the  fact  that  the  American  public 
follows  dally  price  quotations  closely  and  Is 
as  much  concerned  with  immediate  paper 
profits  or  losses,  as  well  as  with  liquidity,  as 
it  is  with  the  ultimate  fate  of  the  security 
if  held  on  a  long  term  basis.  Stabilization  is 
therefore  said  to  be  an  unfortunate,  but 
nevertheless  an  unavoidable  concomitant  of 
modern  security  distribution,  of  present  day 
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public  markets  and  of  the  existing  public 
emphasis  upon  widely  published  daily  mar¬ 
ket  quotations. 

The  underwriting  Industry  further  claims 
after  the  necessary  “mopping  up’’  of  loose 
ends  resulting  from  the  inevitable  resales,  a 
properly  distributed  issue  should  find  its  na¬ 
tural  and  ultimate  market  level  in  line  with 
and  not  significantly  below  the  prices  of  com¬ 
parable  securities  or  market  averages.  In¬ 
deed,  issues  for  which  stabilizing  operations 
have  been  necessary  during  the  first  crucial 
days  after  the  offering  frequently  rise  in 
relation  to  general  market  levels.  Of  19  bond 
issues  which  were  offered  between  March  15 
and  August  31,  1939,  and  as  to  which  the 
Commission  has  received  detailed  stabilizing 
reports,  7,  or  37%,  sold  during  the  first  twelve 
weeks  after  their  offering  dates  at  an  aver¬ 
age  price  in  the  open  market  above  their 
original  offering  prices  after  adjustment  for 
general  fluctuations  in  the  bond  market.  In 
the  case  of  11,  or  slightly  over  59%,  of  these 
issues  their  average  open  market  prices  dur¬ 
ing  the  twelve  weeks  following  their  offering 
dates  were  above  or  within  one  point  of  their 
original  offering  prices  after  adjusting  for 
general  market  trends.  Chart  IV  also  shows 
that  this  was  the  general  pattern  of  new  is¬ 
sues  brought  out  during  the  year,  of  1935,  a 
period* of  active  refunding  and  rising  market 
prices. 

These  s.ame  considerations  are  said  to  ap¬ 
ply,  although  in  perhaps  a  lesser  degree,  to 
stabilizing  to  facilitate  “secondary  distribu¬ 
tions”;  that  is,  public  offerings  of  outstand¬ 
ing  securities  where  the  proceeds  of  the  dis¬ 
tribution  go  to  liquidating  security  holders 
rather  than  to  the  Issuing  corporation.  If 
secondary  distributions  could  not  be  thus 
facilitated,  it  is  argued  that  the  original  dis¬ 
tribution  of  those  securities  (and  the  conse¬ 
quent  financing  of  the  Issuing  corporation) 
would  be  made  the  more  difficult  because 
of  the  reluctance  of  substantial  mvestors  to 
make  large  and  commensurately  illiquid 
commitments. 

-  Accordingly,  the  underwriters  emphasize 
that  w'here  an  issue  is  not  overpriced  in  re¬ 
lation  to  comparable  outstanding  securities, 
and  where  the  extent  and  Intensity  of  stab¬ 
ilization.  attended  by  the  fullest  possible 
publicity,  is  appropriately  limited  in  relation 
to  the  size  of  the  issue,  the  stabilizing  device 
may  be  employed  without  inflicting  any  ap¬ 
preciable  damage  upon  investors.  At  the 
same  time,  they  assert  that  the  desirable  at¬ 
tributes  of  certainty,  speed  and  economy  of 
industrial  financing  could  be  retained. 

(E)  The  economic  problem  presented  by 
the  practice  of  stabilization.  Stabilization, 
it  must  be  recognized,  is  now  an  integral  part 
of  the  American  system  of  fixed  price  secu¬ 
rity  distribution.  From  the  point  of  view  of 
industry,  any  practice  which  assists  security 
distribution  under  firm  commitment  under¬ 
writing  contracts  is  obviously  desirable. 
Prom  the  parallel  point  of  view  of  the  under- 
WTiter,  stabilization  is  regarded  as  perhaps 
an  unhappy,  but  a  necessary  choice  if  in¬ 
dustry  is  to  obtain  its  capital  funds  “cash- 
on-the-barrel-head”  and  if  the  underwriter 
is  not  to  be  exposed  to  market  risks  which  he 
claims  his  present  underwriting  capital  will 
not  permit  him  to  assume.  From  the  point 
of  view  of  the  investor,  on  the  other  hand,  it 
is  clear  that  the  process  of  stabilizing  permits 
the  underwriter  to  induce  his  purchase  of 
securities  on  the  basis  of  what  he  believes 
is  a  “natural”  market  price  established  by 
“natural”  trading  activity  but  which,  in  fact, 
are  both,  to  a  greater  or  lesser  extent,  arti¬ 
ficial. 

This  brings  us  to  the  crux  of  the  problem 
viewed  in  its  larger  aspects;  namely,  the 
conflicting  interests  of  two  segments  of  the 
public  as  a  whole.  One  part  of  the  public, 
consisting  of  existing  security  holders,  em¬ 
ployees  and  others  dependent  upon  the  turn¬ 
ing  wheels  of  Industry,  has  a  direct  interest 
in  securing  the  financing  of  industry  as 
cheaply  and  as  effectively  as  possible.  The 
other  segment  of  the  public,  made  up  of 
purchasing  investors,  has  an  equally  direct 


interest  in  obtaining  appropriate  investments 
at  the  cheapest  possible  prices.  To  both  of 
these  divisions  of  the  investing  public  this 
Commission  owes  a  duty.  Furthermore,  the 
Securities  Exchange  Act,  while  primarily  di¬ 
rected  towards  the  protection  of  investors, 
is  also  concerned  with  the  protection  of  the 
Nation’s  credit  and  banking  structure  and  the 
health  of  its  capital  markets.  Congress  rec¬ 
ognized  the  need  for  an  adjustment  be¬ 
tween  the  Interests  of  purchasing  investors 
on  the  one  hand  and  the  needs  of  industry 
for  capital  funds  on  the  other.  Tlierefore, 
by  section  9  (a)  (6)  of  the  Securities  Ex¬ 
change  Act,  it  assigned  to  this  Commission 
the  duty  of  finding  a  reasonable  middle 
ground  between  these  two  objectives  which 
are  by  no  m.eans  always  easy  to  reconcile: 
(1)  To  guard  the  welfare  of  the  multitude 
of  direct  individual  Investors  against  injury 
from  stabilizing.  (2)  To  guard  against  im¬ 
peding  the  flow  of  individual  savings  into 
industrial  expansion. 

nie  damage  to  investors  results  ultimately 
from  the  over-pricing  of  security  issues.  Sta- 
bihzing,  of  course,  aids  the  distribution  not 
only  of  properly  priced  Issues  but  of  the 
over-priced  issues.  Unfortunately,  the  cor¬ 
rect  pricing  of  new  issues  is  not,  and  can 
never  become,  an  exact  science.  Hence,  any 
regulation  of  stabilizing,  while  it  may  seek 
to  put  a  premium  on  correct  pricing  and  to 
penalize  over-pricing  of  securities,  cannot 
be  expected  w’holly  to  eliminate  the  risk  of 
over-pricing.*  Yet,  as  against  the  Commis¬ 
sion’s  duty  to  minimize  this  danger  to  secur¬ 
ity  buyers,  we  cannot  overlook  our  duty  in 
the  interests  of  the  Nation  as  a  whole  not 
to  jeopardize  the  ready  access  of  industry 
to  an  adequate  and  efiacient  capital  market. 
Finally,  the  Commission  recognizes  that  in 
the  field  of  stabilizing  it  is  faced  with  an 
existing  condition,  not  a  theory. 

(F)  Alternative  courses  of  possible  com¬ 
mission  action — (1)  Prohibition.  Stabiliza¬ 
tion  is  regarded  by  many  experts  as  a  neces¬ 
sary  adjunct  to  our  present  capital  markets. 
Neither  the  Investment  banking  industry  nor 
the  Commission  has  as  yet  found  any  imme¬ 
diate  practicable  substitute  for  the  present 
system.  Furthermore,  the  alleged  necessity 
of  stabilizing  under  certain  conditions  of  the 
market  has  not  yet  been  disproved.  There¬ 
fore,  lacking  proof  that  the  underwriters’ 
arguments  as  summarized  above  are  unsound, 
it  would  seem  premature  for  the  Commission 
now  to  recommend,  or  take  other  steps  to¬ 
wards.  the  outright  abolition  of  stabilizing. 
It  must  be  remembered  that  the  constitu¬ 
ency  of  our  capital  market  does  not  Include, 
as  does  that  of  some  other  countries,  a  sub¬ 
stantial  number  of  “investment  under¬ 
writers”  such  as  institutional  investors,  in¬ 
cluding  investment  trusts,  which  underwrite 
the  unsold  portion  of  an  issue  with  the  in¬ 
tention  of  holding  for  Investment  the  securi¬ 
ties  which  they  must  take  up  under  their 
underwriting  agreement.  Nor  is  the  develop¬ 
ment  of  a  substantial  amount  of  such  “in¬ 
vestment  underwriting”  capital  in  any  imme¬ 
diate  prospect.  Although  the  recent  avid 
buying  by  banks  and  Insurance  companies  of 
prime  grade  investment  bonds  makes  up  to 
some  extent  for  the  absence  of  any  real  “in¬ 
vestment  underwriting”  in  our  present  day 
market,  it  must  be  remembered  that  this 
source  of  capital  is  available  only  for  this 
limited  type  of  security. 

Our  conclusion  seems  obviously  to  have 
been  contemplated  by  Congress.  Some  of 
those  whose  deep-seated  objections  to  sta¬ 
bilizing  have  resulted  in  their  recommenda¬ 
tions  that  stabilizing  should  be  prohibited 
or  that  it  should  not  in  any  wise  be  counte¬ 
nanced  by  this  Commission  have  implied  that 
either  the  Congress  or  its  committees  con¬ 
templated  its  abolition.  Any  such  implica¬ 
tion  is  not  warranted  by  the  legislative 
history  of  the  Securities  Exchange  Act  of 
1934.  Neither  the  Senate  Committee  on 
Banking  and  Currency  nor  the  House  Com¬ 
mittee  on  Interstate  and  Foreign  Commerce, 


both  of  which  considered  the  bill,  recom¬ 
mended  in  their  reports  on  the  legislation 
that  stabilizing  should  be  prohibited  in  its 
entirety.  On  the  contrary,  the  mandate  to 
the  Commission,  as  explained  by  the  Com¬ 
mittees  of  Congress,  was  to  guard  investors 
and  the  public  “from  the  vicious  and  un¬ 
social  aspects  of  these  practices”  by  “regula¬ 
tion”,  not  prohibition.  Congress  through 
its  committees,  as  well  as  through  the  Act 
itself,  thus  recognized  that  not  all  the  aspects 
of  stabilizing  are  necessarily  so  deleterious 
as  to  justify,  on  a  balance  of  interests,  com¬ 
plete  prohibition  of  all  stabilizing. 

Many  of  those  who  object  to  the  Commis¬ 
sion’s  adoption  of  a  program  of  regulation 
of  stabilizing  do  so  on  the  further  ground 
that  any  stabilizing,  no  matter  how  regu¬ 
lated,  constitutes  an  interference  with  the 
free  forces  of  supply  and  demand.  ’The  Com¬ 
mission  cannot  regard  that,  in  and  of  itself, 
as  a  cogent  objection.  It  must  be  recog¬ 
nized  that  there  are  times  when  the  “free 
play”  of  the  “forces”  of  supply  and  demand 
may,  if  unrestricted,  produce  socially  or 
economically  undesirable  consequences. 

A  method  of  security  distribution  has  not 
yet  developed  under  which  slight  day-to-day 
fluctuations  in  market  price  will  not  play 
so  preponderant  a  role  as  they  now  appear 
to  do.  A  workable  alternative  for  the  present 
distributing  mechanisms  has  not  yet  been 
devised  which  we  can  be  sure  will  dispense 
with  the  alleged  necessity  of  stabilization. 
It  is*  by  no  means  certain  that  the  costs  to 
Investors  and  Industry  of  prohibiting  sta¬ 
bilizing  would  not  outweigh  the  damage 
which  might  result  from  its  use  under  ap¬ 
propriate  restrictions. 

Those  who  oppose  rules  which  would  per- 
*  mit  stabilization  say  that  against  the  duty  of 
this  Commission  to  protect  the  Interest  tf 
investors,  no  considerations  of  the  needs  of 
Industry  for  capital  should  be  permitted  to 
pre'vail.  They  thus  depict  a  sharp  antithesis 
between  the  needs  of  the  investor  and  the 
needs  of  industry.  The  antithesis  is  by  no 
means  so  sharp.  In  the  first  place,  the  needs 
of  a  corporation  for  capital  and  the  welfare 
of  those  who  are  already  investors  in  that 
corporation  are  often  identical.  Moreover, 
the  welfare  of  even  the  purchasing  or  new 
Investor  is  by  no  means  certain  to  be  served 
by  hampering  the  present  mechanisms  of  dis¬ 
tribution  if  the  Interference,  while  safe¬ 
guarding  him  from  all  possible  Injury  due 
to  stabilizing,  will  substantially  contract  in¬ 
dustrial  expansion.  Such  contraction  spells 
industrial  depression,  and  industrial  depres¬ 
sion  is  no  boon  to  purchasing  investors.  To 
buy  securities  cheap  is  folly  if  they  continue 
to  grow  cheaper. 

Until  the  foregoing  questions  can  be  an¬ 
swered,  the  Commission  does  not  feel  that 
the  facts  now  warrant  it  in  recommending 
the  more  drastic  step  of  prohibiting  all 
stabilization  of  security  prices.  While  the 
solution  may  ultimately  be  found  in  sweep¬ 
ing  changes  of  the  entire  structure  of  the 
capital  market,  neither  our  underwriting  in¬ 
dustry  nor  our  national  economy  now  seems 
ripe  for  such  a  step. 

Our  conclusion  is  reached  not  at  all  by 
giving  a  controlling  consideration  to  the  in¬ 
terests  of  underwriters.  It  is  reached  because 
of  the  needs  of  Industry  for  capital — needs 
which  it  has  not  been  demomstrated  can  be 
served  without  stabilizing.  We  cannot  accept 
the  suggestion  that  such  industrial  needs 
must  not  be  allowed  to  play  any  part  in  the 
actions  of  this  Commission  when  they  run 
contrary,  to  any  extent,  to  the  Interests  of 
purchasing  Investors.  Such  was  not  the  in¬ 
tention  of  Congress, 

(2)  Inaction  vs.  Regulation.  Whatever 
the  vices  of  unregulated  stabilizing.  It  would 
seem  to  be  beyond  question  that  the  public 
interest,  as  well  as  the  interest  of  ii.vcstors, 
will  be  better  served  by  regulating  stabilizing 
than  by  leaving  it  unregulated. 

One  of  the  major  factors  which  led  to  the 
Commission’s  Inaction  in  the  past  has  been 
the  opposition  to  the  adoption  of  rules  pred- 
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icated  on  the  following  reasoning:  All  sta¬ 
bilizing  unquestionably  involves  potential 
dangers  to  the  great  mass  of  direct  individual 
investors.  If  the  Commission  adopts  any 
stabilizing  rules  it  would  mean  that  It  was 
recognizing  and  thereby,  to  that  extent,  legit¬ 
imatizing  stabilizing.  The  proponents  of 
this  view  believe  that  the  Commission  must 
not,  by  any  action  on  its  part;  make  Itself 
responsible  for  stabilizing. 

When  first  encountered,  these  views  were 
appealing  to  the  Commission  which  recog¬ 
nizes,  as  any  intelligent  observer  must,  the 
potential  dangers  Involved  in  stabilizing. 
Those  views  give  every  member  of  this  Com¬ 
mission  a  feeling  of  anxiety  when  consider¬ 
ing  the  Issuance  of  any  stabilizing  rules.  But 
on  careful  analysis  those  views  are  fallacious. 

In  the  first  place.  Congress  did  not  abolish 
stabilizing.  It  authorized  this  Commission, 
by  regulation,  to  eliminate  only  “the  vicious 
and  unsocial  aspects  of  those  practices.”  It 
will  not  do  for  this  Commission  to  proceed 
on  the  basis  of  a  viewpoint  which  Congress, 
in  its  wisdom,  did  not  find  acceptable. 

Those  who  dwell  on  the  virtues  of  complete 
abolution  of  stabilizing  have,  nonetheless, 
always  been  unwilling  to  urge  that  the  Com¬ 
mission  adopt  rules  prohibiting  the  practice 
in  its  entirety.  Nor  have  they  suggested  that 
the  Commission  urge  Congress  to  amend  the 
Act  so  as  to  abolish  stabilizing.  They  seemed 
tacitly  to  recognize  that  the  Commission 
would  be  in  a  poor  position  to  follow  either 
of  these  courses  unless  and  until  it  issued 
some  regulations,  observed  them  in  opera¬ 
tion,  and  then  reported  on  their  conse¬ 
quences  because,  absent  such  study  and  re¬ 
port,  we  could  supply  Congress  with  no  new 
evidence,  gathered  since  Congress  rejected 
recommendations  for  the  prohibition  of  sta¬ 
bilizing.  Yet,  paradoxically,  those  theoret¬ 
ically  opposed  to  stabilizing  have  objected 
to  having  the  Commission  adopt  any  rules 
the  operation  of  which  can  be  studied. 


The  position  of  those  who  urge  continu¬ 
ance  of  a  policy  of  nonaction  is  untenable  for 
a  further  reason.  Under  the  Securities  Ex¬ 
change  Act  as  it  now  stands,  many  forms  of 
stabilizing,  no  matter  how  vicious,  are  lawful 
except  to  the  extent  that  they  may  violate 
rules  of  the  Commission  or  other  provisions 
of  law.  For  instance,  with  the  exception  of 
'Regulation  X-9A6-1  which  became  effective 
February  15,  1940,  the  character  and  extent 
of  stabilizing  purchasing  is  wholly  unregu¬ 
lated.  Market  prices  in  some  situations  may 
even  be  “pegged”  above  the  public  offering 
price.  In  the  absence  of  regulation,  stabiliz¬ 
ing  may  be  lawfully  employed  under  many 
other  circumstances  where  it  is  both  ethi¬ 
cally  and  economically  indefensible.  And  it 
would  seem  futile  to  hope  that,  absent  regu¬ 
lation,  so  temperate  a  use  of  stabilizing  will 
be  made  as  to  render  governmental  regula¬ 
tion  unnecessary.  Under  a  program  of  regu¬ 
lation,  however,  the  flagrant  abuses  of  stabi¬ 
lizing  which  are  cited,  curiously  enough,  both 
by  those  who  advocate  prohibition  and  by 
those  who  favor  continued  nonaction  would 
nj  longer  be  lawful. 

There  is  no  denying  the  fact  that  to  allow 
any  stabilizing,  in  order  to  achieve  the  Con¬ 
gressional  objective  of  not  seriously  inter¬ 
fering  with  the  needs  of  industry  for  capital, 
may  to  some  extent  block  the  other  Congres¬ 
sional  objective  of  protecting  the  individual, 
direct  investors  who  buy  securities.  The  pos¬ 
sibilities  of  injury  to  such  buyers,  resulting 
from  stabilizing,  can  be  reduced — although 
perhaps  they  cannot  be  wliolly  eliminated — 
by  careful  regulation  of  stabilizing.  To  that 
limited  extent  the  one  objective  of  Congress 
must  give  way  to  the  other.  With  study  and 
care  we  may  be  able,  by  regulation,  to  reduce 
to  a  very  narrow  compass  the  area  of  con¬ 
flict  between  those  objectives.  Or  we  may 
witness  such  changes  in  our  Investment  ma¬ 
chinery  as  to  make  stabilizing  of  relatively 
little  Importance.  It  is  not  inconceivable 


that  through  the  development  of  new  types 
of  investment  companies,  we  shall  some  day 
have  true  underwriters  with  ample  capital 
(representing  the  savings  of  a  large  number 
of  Individual  investors)  who  will  not  need  to 
rush  to  the  market,  and  who  will  not  feel  it 
necessary  to  restrict  their  investments  to 
bonds,  as  do  most  Institutional  investors 
today. 

If  no  such  or  similar  development  occurs 
and  if,  after  a  period  of  working  with  regu¬ 
lated  stabilizing,  we  find  that  the  injury  to 
purchasing  Investors  is  uncontrollably  too 
great,  then,  but  not  before,  we  should  re¬ 
quest  Congress  to  determine  which  of  these 
two  objectives  is  to  be  paramount. 

G.  The  advantages  of  piecemeal  regulation. 
Enough  has  been  said  to  indicate  the  scope 
of  the  difficulties  w’hich  stabilization  pre¬ 
sents  from  the  point  of  view  of  industry,  the 
underwriter  and  the  investor.  The  technical 
problems  incident  to  regulation  of  different 
types  of  stabilizing  are  varied  and  intricate. 
One  of  the  major  deterrents  to  earlier  action 
on  stabilizing  rules  has  been  the  Commis¬ 
sion’s  reluctance  to  adopt  any  program  of 
comprehensive  regulation  upon  the  workabil¬ 
ity  of  which  competent  representatives  of  the 
Industry  could  not  reach  substantial  agree¬ 
ment.  These  considerations,  coupled  with 
its  own  awareness  of  the  economic  poten¬ 
tialities  of  its  actions,  resulted  in  the  Com- 
.  mission’s  decision  to  attack  the  problem 
piecemeal,  step  by  step.  Segments  of  the 
larger  problem  may  be  isolated  and  an  ap¬ 
proach  to  its  ultimate  solution  may  be  made 
through  the  regulation  of  those  segments. 

The  area  hr  which  abuses  have  been  and 
can  again  become  most  prevalent  is  stabiliz¬ 
ing  in  connection  with  so-called  “market  of¬ 
ferings”  where  the  price  is  represented  to  be 
at,  or  based  upon,  open  market  prices  estab¬ 
lished  by  the  ebb  and  flow  of  supply  and 
demand.  Before  the  act,  operations  to  facili¬ 
tate  this  type  of  offering  often  constituted 
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the  most  flagrant  type  of  ‘‘pool  manipula¬ 
tions"  now  outlawed  by  section  9  (a)  (2)  of 
the  statute.  Since  1934,  stabilizing  of  the 
type  now  covered  by  Regulation  X-9A6-1  con¬ 
tinued  to  be  subject  to  various  abuses  not 
otherwise  prohibited  by  the  Securities  Ex¬ 
change  Act.  It  was  because  of  the  very  sus- 
ceptability  of  this  kind  of  stabilizing  to 
grave  abuses  that  the  Commission  deter¬ 
mined  to  apply  the  first  test  of  substantive 
regulation  of  stabilizing  to  this  fleld. 

Tire  new  rules,  of  course,  prohibit  any 
‘‘mark  up"  of  prices.  They  also  prohibit  any 
rigid  "pegging”  of  the  market.  Since  stabi¬ 
lizers  on  each  day  can  buy  only  on  a  scale 
down  until  the  price  has  dropped  by  a  fixed 
amount,  the  rules  in  effect  permit  no  more 
than  the  maintenance  of  an  orderly  market 
during  the  distribution.  The  rules  require 
stabilizers  to  give  notice  of  their  intention 
to  stabilize.  If  stabilizing  has  actually  been 
commenced,  that  fact  must  also  be  disclosed. 
Stabilizers  may  neither  support  the  market 
nor  profit  from  its  Independent  rise  at  any 
price  more  than  one  point  above  the  level 
at  which  stabilizing  is  commenced.  Of 
course,  the  rules  also  prohibit  any  stabilizing 


at  prices  to  which  the  stabilizers  have  reason 
to  believe  the  security  has  been  previously 
raised  by  illegal  manipulation. 

The  Commission  recognizes  that  experi¬ 
ence  under  Regulation  X-9A6-1  may  well 
demonstrate  the  need  for  its  future  revision. 
The  Commission  is  not  so  sanguine  as  to 
consider  that  the  rule  is  perfect.  Indeed,  we 
may  reach  the  point  where  operation  under 
the  rule  will  prove  that  stabilizing  within 
this  area  should  be  wholly  prohibited.  The 
rule  does,  however,  represent  the  first  attempt 
to  find  out  whether  Investors  can  be  safe¬ 
guarded  by  workable  regulation  against  the 
"vicious  and  unsocial  aspects”  of  stabilizing. 

Separate  statement  of  Healy,  C.  I  do  not 
approve  Regulation  X-9A6-1  (17  CFR,  240.- 
9a6-l)  which  the  Commission  adopted  Jan¬ 
uary  3,  1940,  permitting  and  regulating  the 
pegging,  fixing  or  stabilizing  of  security 
prices  on  stock  exchanges  ‘‘to  facilitate  an 
offering  at  the  market  of  any  registered  se¬ 
curity”.  Nor  am  I  in  sympathy  with  the 
commission’s  ‘‘Statement  of  Policy  on  the 
Pegging,  Fixing  and  Stabilizing  of  Security 
^  Prices”.  Because  of  the  importance  of  the 


problem,  I  think  it  best  to  record  the  reasons 
for  my  dissent.’ 

1.  The  statute.  One  of  the  causes  leading 
to  the  enactment  of  the  Securities  Exchange 
Act  of  1934  was  the  fact — sought  to  be  cor¬ 
rected  by  the  Act — that  frequently  the  prices 
of  securities  on  securities  exchanges  and 
over-the-counter  markets  had  been  manipu¬ 
lated  and  controlled  with  resulting  harm  to 
investors  and  to  our  national  economy  gen¬ 
erally.*  To  banish  such  evil  practices  Con¬ 
gress  enacted  certain  provisions.  These  pro¬ 
visions  are  contained  in  section  9  of  the  Act. 

Only  two  of  the  subsections  of  section  9 
are  pertinent  here;  one  prohibits  manipula¬ 
tion  and  the  other  outlaws  “pegging,  fixing, 
or  stabilizing”  to  the  extent  provided  by  the 
rules  and  regulations  of  the  Commission. 
The  provisions  are  as  follows:  ' 

"Section  9.  (a)  It  shall  be  unlawful  for 

any  person,  directly  or  Indirectly,  by  the  use 
of  the  mails  or  any  means  or  instrumentality 
of  Interstate  commerce,  or  of  any  facility  of 
any  national  securities  exchange,  or  for  any 
member  of  a  national  securities  exchange: 

•  •  •  •  • 

“(2)  To  effect,  alone  or  with  one  or  more 

other  persons,  a  series  of  transactions  in  any 
security  registered  on  a  national  securities 
exchange  creating  actual  or  apparent  active 
trading  in  such  security  or  raising  or  depress¬ 
ing  the  price  of  such  security,  for  the  pur¬ 
pose  of  inducing  the  purchase  or  sale  of  such 
security  by  others. 

•  *  •  •  • 

“(6)  To  effect  either  alone  or  w’ith  one  or 

more  other  persons  any  series  of  transactions 
for  the  purchase  and/or  sale  of  any  security 
registered  on  a  national  securities  exchange 
for  the  purpose  of  pegging,  fixing,  or  sta¬ 
bilizing  the  price  of  such  security  in  con¬ 
travention  of  such  rules  and  regulations  as 
the  Conamission  may  prescribe  as  necessary 
or  appropriate  in  the  public  interest  or  iof 
the  protection  of  investors.” 

The  differences  between  “manipulation’‘ 
and  “stabilizing”  are  often  difficult  of  per¬ 
ception.*  It  is  not  surprising,  therefore,  that 
in  almost  every  “manipulation”  case  the 
claim  is  advanced  that  the  activities  of  the 
respondent  were  “stabilizing’‘  activities.’* 
But  under  section  9  (a)  (2)  the  Commission 
has  consistently  held,  speaking  generally, 
that  a  series  of  transactions  in  a  stock 
effected  for  the  purpose  of  maintaining  its 
price  at  or  about  the  level  to  which  respond¬ 
ent  previously  had  artificially  raised  it  so  as 
to  induce  purchase  and  sale  by  others 
violated  the  provisions  of  section  9  (a)  (2).‘ 


’  When  the  regulation  was  adopted  by  the 
majority  of  the  Commission  I  reserved  the 
right  to  set  forth  my  views  in  connection 
With  the  regulation  and  the  related  state¬ 
ment  of  policy. 

*  Securities  Exchange  Act  of  1934,  section 
2  (3). 

*  See  Woolsey,  D.  J.,  in  United  States  v. 
Brown  et  al.,  5  F.  Supp.  81  (S.  D.  N.  Y.  1933). 
The  opinion  in  this  case  is  invaluable  because 
of  its  collection  and  analysis  of  the  important 
pertinent  decisions  of  both  American  and 
English  courts. 

*»  For  comments  of  a  historian,  see  Beard 
and  Beard,  America  in  Midpassage  (1939)  162. 

*  E.  g..  In  the  Matter  of  Michael  J.  Meehan, 
2  S.  E.  C.  583:  In  the  Matter  of  White  and 
Weld  et  al.,  3  S.  E.  C.  466;  In  the  Matter  of 
Charles  C.  Wright  et  al.,  3  S.  E.  C.  190. 

A.  A.  Berle,  Jr.  in  an  article  on  “Stock 
Market  Manipulation”  (38  Columbia  Law 
Review  393)  advances  the  theory  that  the 
Securities  Exchange  Act  of  1934  and  certain 
sections  of  the  Securities  Act  of  1933  are 
merely  codifications  of  the  law  previously 
established  in  United  States  v.  Brown  et  al., 
79  F.  (2d)  321  (C.  C.  A.  2,  1935)  affirming  5  F. 
Supp.  81  (S.  D.  N.  Y.  1933),  cert.  den.  296 
U.  S.  650  (1935).,  For  other  cases  prior  to 
Securities  Exchange  Act  of  1934,  see  cases 
cited  in  note  17,  infra. 
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tion”,  stabilizing  activities  were  subjected  to 
such  treatment  as  this  Commission  found  to 
be  necessary  In  the  public  interest  or  the 
interest  of  Investors.  The  claim  has  been 
made  that  Section  9  (a)  (6)  leaves  the  Com¬ 
mission  with  no  authority  to  outlaw  ‘‘peg¬ 
ging,  fixing  and  stabilizing”.  With  this  claim, 

I  do  not  agree.  The  truth,  as  I  see  it,  is  that 
Congress  was  intent  upon  outlawing  stabiliz¬ 
ing  but  because  of  the  strenuous  fight  made 
against  sucli  a  course,  determined  to  leave 
the  problem  with  the  Commission  with  a 
mandate  to  solve  it.  This  conclusion  is  for¬ 
tified  by  a  statement  of  the  Senate  Committee 
on  Banking  and  Currency  which  considered 
the  matter.  That  committee  stated: 

‘‘Practices  such  as  pegging,  fixing  or  stabi¬ 
lizing  the  price  of  a  security  are  subjected  to 
regulation  by  the  Commission,  which  is  au¬ 
thorized  to  prescribe  such  rules  as  may  be 
necessary  or  appropriate  to  protect  Investors 
and  the  public  from  the  vicious  and  unsocial 
aspects  of  these  practices.”  * 

If  this  Commission  took  the  view  which  I 
take,  that  so-called  stabilization  in  connec¬ 
tion  with  offerings  "at  the  market”  is  not  in 
the  public  Interest  and  that  prohibiting  it  is 
necessary  for  the  protection  of  investors,  it 
would  be  at  liberty  to  say  so  and  to  make  its 
view  effective  by  enacting  a  rule  forbidding 
it  when  the  distribution  is  "at  the  market”. 
My  adherence  to  this  position  has  been  known 
to  the  Commission  for  some  time. 

II.  Analysis  of  Regulation  X~9A6-1  (17 
CFR,  240.9A6-1).  The  regulation  became  ef¬ 
fective  February  15,  1910.  What  is  the  stabi¬ 
lizing  that  the  regulation  permits?  In  gen¬ 
eral,  it  permits  those  who  are  selling  listed 
securities  to  the  public  in  either  a  primary 
or  secondary  distribution  on  or  off  the  ex¬ 
change  to  stabilize  the  price  on  the  exchange, 
provided  that  they  do  so  in  the  way  specified 
in  the  regulation. 

Speaking  generally,  the  regulation  provides 
that  no  person  shall  stabilize  a  security 
registered  on  a  national  securities  exchange 
to  facilitate  an  offering  “at  the  market”  of 
any  registered  security  unless  a  notice  of  in¬ 
tention  to  stabilize  has  been  sent  to  this 
Commission.  The  stabilizing  need  not  be 
done  by  the  persons  making  the  offering  nor 
need  it  be  confined  to  the  security  being 
offered,  but  it  may  include  any  other  regis¬ 
tered  security.  Thus,  if  the  offering  is  of  a 
security  of  a  holding  company,  the  stabiliz¬ 
ing  could,  in  theory  at  least,  be  applied  to 
every  other  registered  security  of  that  corpo¬ 
ration  and  to  every  registered  security  of 
every  subsidiary  of  the  corporation.  For  ex¬ 
ample,  in  the  case  of  Electric  Bond  and  Share 
Company  about  ninety-six  securities  could  be 
affected. 

The  regulation  provides  that  purchases 
made  during  the  course  of  the  stabilizing 
operations  may  not  be  at  a  price  above  the 
price  of  the  last  sale  on  the  exchange  and  at 
such  price  only  when  the  highest  price  of  the 
security  on  the  date  of  such  purchase  exceeds 

cuted  egainst  persons  w’ho  have  engaged  in 
activities  resulting  in  the  establishment  of 
artificial  market  prices  but  which,  in  viola¬ 
tion  of  Section  17  (a)  (2)  of  the  Securities 
Act  of  1933,  were  not  disclosed.  See  Coplin 
rt  al.  V.  United  States,  88  F.  (2d)  652  (C.  C.  A. 
9.  1937),  cert.  den.  301  U.  S.  703  (1937); 
Konald-Quinn  v.  United  States,  101  P.  (2d) 
628  (C.  C.  A.  5.  1938). 

It  is  to  be  pointed  out  that  in  these  cases 
the  defendants  in  the  injunction  cases  and 
the  respondents  in  the  criminal  cases  and  in 
our  cases  suspending  brokers  from  exchanges 
were  found  guilty  of  raising  prices  by  manip¬ 
ulation  to  assist  them  in  distributing  securi¬ 
ties;  whereas  the  present  rule  permits  not 
the  raising  of  prices  but  the  preventing  of 
price  declines.  I  can  see  no  differences  in 
substance  between  manipulation  that  causes 
a  rise  in  price  and  a  manipulation  that  pre¬ 
vents  a  fall  in  price.  I  believe  there  is  no 
difference. 

*  S.  Rep.  No.  1455,  73d  Cong.,  2d  Sess.,  p.  55. 


the  last  sale  price  by  Vi  of  1  %  of  the  highest 
price  or  Vi  point,  whichever  is  greater.  Thus, 
purchases  may  not  be  designed  to  raise  the 
price,  but  only  to  retard  a  decline.  In  no 
event  may  purchases  above  a  “maximum 
price”  be  made.  The  "maximum  price”  may 
be  as  much  as  102V2%  of  (but  in  no  case 
more  than  one  point  above)  the  price  at 
which  any  stabilizer  effects  his  first  purchase 
of  the  security  after  the  notice  of  Intention 
to  stabilize  has  been  sent  to  the  Commission. 
That  price  establishes  the  level  above  which 
the  stabilizer  can  neither  support  the  market 
nor  profit  from  its  rise.  It  must  be  admitted 
that  these  provisions  are  intended  to  prevent 
prices  being  run  up  and  to  prevent  stabilizing 
at  a  level  to  which  the  price  has  been  run 
up  by  manipulation.  But  stabilizing  Is  ad¬ 
mittedly  a  form  of  manipulation.  TTiere  is, 
to  my  way  of  thinking,  no  difference  in  sub¬ 
stance  between  raising  a  price  by  manipula¬ 
tion  and  maintaining  a  price  through  manip¬ 
ulation. 

It  is  important  to  point  out  that  the  regu¬ 
lation  does  not  apply  to  securities  offered  at 
a  fixed  price  but  only  to  securities  offered  "at 
the  market”.  "Offering  at  the  market”  is 
defined  as  an  offering  in  which  the  offering 
price  is  represented  to  be  “  ‘at  the  market’ 
or  at  a  price  related  to  the  market  price". 
Stabilizing  when  related  to  offerings  at  a 
fixed  price,  not  represented  to  be  at  the  mar¬ 
ket  or  related  thereto,  is  left  unregulated  and 
undefined. 

I  think  that  the  worst  possible  situation  in 
which  to  permit  stabilizing  is  when  the  of¬ 
fering  price  is  represented  to  be  "at  the 
market”.  Even  when  stabilizing  is  permitted 
in  connection  with  an  offering  at  a  fixed  price, 
the  harm  to  investors  is  not  to  be  overlooked 
for  there  the  stabilized  price  may  frequently 
mislead  and  Injure  those  who  buy.  'The  in¬ 
vestor,  observing  the  exchange  price  or  (as 
often  happens)  having  had  his  attention 
called  to  it  by  salesmen,  believes,  as  he  has 
a  right  to.  that  the  price  is  one  made  by  the 
free  play  of  supply  and  demand  in  a  fair  and 
unmanipulated  market.''  But  when  the  offer¬ 
ing  price  is  “at  the  market”  the  possibilities 
of  deception  and  injury  to  Investors  are  im¬ 
measurably  increased.  Securities  issued  “at 
the  market”  are  issued  on  the  theory  that  the 
price  is  set  not  by  the  underwriter  but  by 
the  interplay  of  the  forces  of  supply  and 
demand.  Yet  the  regulation  by  permitting 
stabilizing  of  such  securities  permits  an  in¬ 
terference  with  the  free  forces  of  supply  and 
demand  and  thereby  tolerates  the  creation 
of  a  price  mirage  and  the  distortion  of  the 
price  which  would  be  set  by  the  market  if  it 
were  to  function  without  artificial  support. 

‘The  process  of  distributing  “at  the  market” 
where  the  market  is  controlled  by  the  distrib¬ 
utors  has  in  the  past  caused  the  public  in¬ 
vestors  losses  amounting  to  many  tens  of 
millions  of  dollars.  Tliese  losses — losses 
which  are  actual  and  not  theoretical — are 
mirrored  in  case  histories.  The  practice  was 
employed  by  the  Cities  Service  Securities 
Company  (a  wholly-owned  subsidiary  of 
Cities  Service  Company)  when  the  securities 
company  in  the  period  from  April  1927  to 
December  1930  collected  from  the  American 
investors  $1,146,518,779  from  the  sale  of 
Cities  Service  common  stock.  Its  peculiar 
vice  was  that  the  money  used  to  build  up  the 
price  of  the  common  stock  on  the  Curb  Ex- 


'  "When  an  outsider,  a  member  of  the  pub¬ 
lic,  reads  the  price  quotations  of  a  stock  listed 
on  an  exchange,  he  is  justified  in  supposing 
that  the  quoted  price  is  an  appraisal  of  the 
value  of  that  stock  due  to  a  series  of  actual 
sales  between  various  persons  dealing  at  arm's 
length  in  a  free  and  open  market  on  the  ex¬ 
change,  and  so  represents  a  true  chancering 
of  the  market  value  of  that  stock  thereon 
under  the  process  of  attrition  due  to  supply 
operating  against  demand.  (Citing  cases).” 
Woolsey,  D.  J.,  in  United  States  v.  Brown  et 
al.,  5  F.  Supp.  81,  85  (S.  D.  N.  Y.  1933). 


change  was  obtained  from  the  public  to 
whom  the  stock  was  being  sold  on  the  over- 
the-counter  market  at  constantly  rising 
prices;  prices  made  by  purchases  with  money 
which  the  public  itself  was  providing.'*  Con¬ 
trol  of  exchange  prices  was  employed  in  con¬ 
nection  with  the  distribution  of  securities 
of  Associated  Gas  and  Electric  Company, 
United  Founders  Corporation,  Corporation 
Securities  Company  of  Chicago  and  the  Insull 
Interests  In  distributing  common  stock  of 
Middle  West  Corporation,  to  name  only  a 
few  significant  examples. 

For  some  years  I  have  had  a  conviction 
which  deepens  with  the  reading  of  the  Com¬ 
mission's  Reports  on  Investment  Trusts  and 
Investment  Companies,  especially  those  deal¬ 
ing  with  United  Founders  Corporation  and 
United  States  Electric  Power  Corporation, 
that  the  greatest  injury  done  the  investing 
public  through  the  manipulation  or  control 
of  stock  exchange  prices,  was  the  pervasive, 
destructive  and  seemingly  irresistible  power 
of  the  print  on  the  ticker  tape  to  promote 
the  distribution  and  sale  of  securities  over- 
the-counter  and  by  off-the-exchange  solici¬ 
tations — securities  many  of  which  were  over¬ 
priced,  some  of  which  were  worthless,  and 
others  of  which  were  issued  from  unworthy 
motives. 

That  an  offering  “at  the  market”  Implies 
a  price  fixed  by  the  forces  of  supply  and  de¬ 
mand  free  from  artificial  stimulation  was 
recently  made  clear  by  the  unanimous  de¬ 
cision  of  the  Sixth  Circuit  Court  of  Appeals 
in  Otis  &  Co.  v.  Securities  and  Exchange  Com¬ 
mission.*  In  that  case  the  Commission  had 
asserted  that  Otis  &  Co.  had  violated  Section 
17  (a)  (2)  of  the  Securities  Act  of  1933  which 
makes  it  unlawful  to  obtain  money  by  any 
untrue  statement  of  a  material  fact  or  any 
omission  to  state  a  material  fact  necessary 
in  order  to  make  the  statements  made,  in 
the  circumstances,  not  misleading.  A  sec¬ 
ondary  distribution  of  the  stock  of  the  Mur¬ 
ray  Ohio  Company  was  involved.  Representa¬ 
tives  of  Otis  &  Co.  approached  certain  large 
stockholders  some  of  whom  agreed  to  sell 
Otis  &  Co.  a  number  of  shares  at  the  current 
exchange  quotation.  They  and  certain  other 
stockholders  agreed  not  to  sell  any  of  their 
remaining  shares  for  a  period  during  which 
Otis  &  Co.  was  redistributing  (reselling)  the 
stock  to  the  public  over-the-counter.  It  was 
alleged  that  during  the  period  of  resale,  Otis 
&  Co.  dominated  the  buying  side  of  this 
stock  on  the  Cleveland  Stock  Exchange  where 
It  was  listed.  During  this  period  the  exchange 
quotation  rose  from  4  Vi  to  19.  Otis  &  Co. 
offered  the  stock  ‘‘at  the  market",  and  there 
was  evidence  that  its  salesmen  called  the 
market  quotations  to  the  attention  of  cus¬ 
tomers.  Otis  &  Co.  resorted  to  the  claim  of 
stabilization — a  claim  which  has  been  made 
in  practically  every  manipulation  case  the 
Commission  has  ever  instituted — and  as¬ 
serted  that  the  withholding  agreement  was 
beneficial  to  both  distributor  and  purchaser. 
The  trial  court  found  that  Otis  &  Co.  made  no 
disclosure  of  its  withholding  agreements  or  of 
Its  extensive  stock  exchange  purchases  while 
its  salesmen  pursuant  to  Instructions  were 
offering  the  stock  to  the  public  “at  the  mar¬ 
ket”.  Our  counsel  Qlaimed  and  both  the  trial 
and  the  appellate  courts  agreed  with  him  that 
an  offering  “at  the  market”  could  refer  only 
to  a  “price  standard  which  normally  reflects 
the  operation  of  a  free  and  open  market  in  the 
sale  and  purchase  of”  the  security.  The 
appellate  court  was  somewhat  more  emphatic 
in  its  views  than  the  trial  court  and  said: 
“We  have  held  that  the  appellant’s  (Otis  & 
Co.)  offering  to  sell  ‘at  the  market’  must  have 
been  understood  to  imply  a  price  fixed  by 
supply  and  demand  free  from  artificial  re- 


'*  The  price  at  which  the  stock  was  sold 
on  the  over-the-counter  market  was  the  pre¬ 
vious  day’s  closing  price  on  the  exchange. 
*106  F.  (2d)  579  (C.  C.  A.  6,  1939). 
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slraints  and  Intentional  stimulation,  at 
least  so  far  as  appellant  was  concerned.’’  “ 

The  regulation  permits  stabilizing  In  the 
cases  of  both  primary  and  secondary  distri¬ 
butions.  A  primary  distribution  is,  speaking 
generally,  the  first  or  original  distribution  of 
a  security.  The  proceeds  thereof  usually  go 
to  the  issuer.  The  secondary  is,  speaking 
similarly,  a  distribution  or  sale  of  a  security 
by  an  individual  owner  who  has  owned  it  for 
some  time.  The  avails  of  such  distribution 
usually  go  to  the  owner  of  the  security. 
Many  secondary  distributions  are  made  by  in¬ 
vestors  who,  for  reasons  of  their  own  (some¬ 
times  a  poor  opinion  of  the  security  or 
special  knowledge  of  its  weaknesses),  wish 
to  shift  their  investment  or  w'ho  are  obliged 
to  obtain  cash  for  one  reason  or  another. 
Miiny  other  secondary  distributions  have 
their  origins  in  other  motives.  Man;^^  them 
are  generated  by  brokers  or  dealers  who  seek 
out  ow’ners  of  good  sized  blocks  of  shares, 
persuade  them  to  execute  an  option  or  equiv¬ 
alent  contract  and  then  sell  the  securities 
cither  over-the-counter  or  on  the  exchange 
at  a  profit  or  for  a  commission. 

The  regulation  specifies  nothing  as  to  the 
size  of  the  offering  Involved.  It  follows  that 
the  secondary  offering  involved  may  be  a 
very  small  one.  It  may  be  said  that  in  such 
a  case  it  will  not  pay  the  distributor  to 
stabilize  or  that  he  will  not  have  the  neces¬ 
sary  resources.  That  will  be  true  in  many 
cases;  but  there  will  be  a  residue  of  cases 
v.here  it  will  not  be  true.  Tliey  will  consist 
principally  of  low-priced,  low-grade  secur¬ 
ities  whose  intrinsic  worth  is  open  to  the 
gravest  doubt. 

The  regulation  provides  that  no  person 
subject  to  it  shall  stabilize  unless  he  sends  a 
notice  of  intention  to  stabilize  to  this  Com¬ 
mission  and  to  the  exchange  where  stabilizing 
is  to  be  effected.  It  is  to  be  pointed  out, 
however,  that  the  person  who  gives  the  notice 
may  or  may  not  stabilize.  Having  given 
notice  of  his  intention  to  stabilize,  he  may  or 
may  not  do  so;  or  he  may  stabilize  on  one 
day  and  not  on  another.  He  is  required  to 
make  reports  to  the  Commission  (not  to  the 
exchange)  describing  his  operations.  These 
reports  are  to  be  made  to  the  Commission  on 
the  first  business  day  following  the  day  on 
which  the  stabilizing  occurs.  Thus,  reports 
of  Monday’s  activities  will  reach  the  Com¬ 
mission  the  following  Wednesday,  and  the 
reports  of  Saturday’s  deals  will  reach  the 
Commission  the  following  Tuesday.  No  pro¬ 
vision  has  been  made  for  making  these  re¬ 
ports  public.  The  Commission  has  been 
urged  to  keep  them  secret.  If  they  are  not 
made  public,  the  Investor,  at  the  most,  will 
know  no  more  than  that  a  notice  of  Intention 
to  stabilize  has  been  filed;  he  will  not  know 
.  whether  the  price  of  the  designated  security 
is  actually  being  artificially  maintained.  No 
one  will  know,  except  some  officers  and  em¬ 
ployees  of  this  Commission,  the  members 
and  employees  of  the  syndicate  group  and  the 
brokers  doing  the  stabilizing.  It  may  be  that 
a  new  and  very  undesirable  type  of  specula¬ 
tion  will  develop,  in  w’hich  the  real  subject  of 
the  speculation  will  be  not  the  merits  of  the 


*  For  cases  wl.ere  the  Commi.sslon  has  held 
registration  statements  defective  for  failure 
to  amplify  the  statement  that  securities  are 
to  be  offered  “at  the  market”  by  disclosing 
past  or  proposed  maninulation  of  the  market 
and  other  factors  affecting  it,  see:  Rickard 
Ramore  Gold  Mines,  Ltd.,  2  S.  E.  C.  377; 
Canusa  Gold  Mines.  Ltd.,  2  S.  E.  C.  548;  Old 
Diamond  Gold  Mines,  Ltd.,  2  S.  E.  C.  736; 
Queensboro  Gold  Mines,  Ltd.,  2  S.  E.  C.  860; 
Ypres  Cadillac  Mines,  Ltd.,  3  S.  E.  C.  41; 
Thomas  Bond,  Inc.,  Securities  Act  Release 
No.  1980;  Potrero  Sugar  Co.,  Securities  Act 
Release  No.  2064;  Austin  Silver  Mining  Co., 
Securities  Act  Release  No.  1774;  and  Unity 
Gold  Corporation,  Securities  Act  Release 
No.  1776. 
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security  nor  even  the  market  trend,  but 
whether  the  stabilizers  are  stabilizing! 

Even  if  the  reports  are  made  public,  they 
will  be  of  limited  usefulness  to  the  investing 
public,  for  their  contents  will  not  be  know'n 
at  the  best  until  several  days  after  the 
stabilizing  activities  have  occurred.  Even 
this  is  premised  on  the  unwarranted  assump¬ 
tion  that  the  contents  of  the  reports  filter 
through  the  country  within  a  reasonable  time 
after  the  reports  are  filed  in  Washington.  It 
is  true  that  those  who  make  the  offering  in 
the  over-the-counter  market,  through  the 
mails  or  by  office-to-office  canvassing  must 
state  in  the  prospectus  that  notice  of  inten¬ 
tion  to  stabilize  has  been  filed,  but  they  must 
immediately  add,  “This  statement  is  not  an 
assurance  that  the  price (s)  of  the  above 
security  (ies)  will  be  stabilized  or  that  the 
stabilizing,  if  commenced,  may  not  be  dis¬ 
continued  at  any  time.”  If  the  distributor 
sells  to  any  person  otherwise  than  on  an 
exchange,  he  must  make  written  disclosure 
that  stabilizing  transactions  have  been  ef¬ 
fected,  if  that  is  the  fact.  However,  this 
notice  need  not  be  given  until  the  completion 
of  the  transaction.  This,  according  to  the 
current  view,  need  not  occur  when  the  buyer 
contracts  to  buy  or  even  when  he  pays  his 
money,  but  only  when  the  security  is  de¬ 
livered.  Assume  that  a  buyer  pays  his  money, 
receives  his  security,  then  learns  for  the  first 
time  that  the  market  price  on  which  he 
relied  had  been  artificially  maintained  by  the 
man  who  sold  the  security  to  him.  Assume 
further  that  he  is  dissatisfied  and  wants  his 
money  back.  Is  he  entitled  to  it?  The 
regulation,  of  course,  does  not  attempt  to 
say.  And  I  am  unwilling  to  hazard  an  ex¬ 
pression  on  what  his  rights  may  be.  I  am 
convinced  that  in  the  absence  of  this  regu¬ 
lation  and  on  the  basis  of  common  law  cases, 
he  would  have  the  right  to  rescind  the  con¬ 
tract  for  purchase  and  recoup  his  money  or 
sue  for  damages  in  an  action  at  law. 

However,  such  a  buyer  is  the  only  one  who 
gets  such  notice.  TTie  security  being  sta¬ 
bilized  will  carry  no  distinguishing  symbol  on 
the  ticker  tape.  The  ordinary  investor  or 
speculator  who  buys  and  sells  on  the  stock 
exchange  will  have  no  knowledge  as  to 
whether  the  stock  is  subject  to  such  a  notice 
of  Intention  or  whether  it  is  in  fact  being 
stabilized.  The  short  seller  will  not  know 
that  the  stock  he  is  selling  short  is  being 
stabilized,  and  that,  therefore,  although  the 
trend  of  the  market  may  be  downward,  the 
price  of  his  stock  may  not  go  down  and  that 
he  may  not  be  able  to  cover  at  a  lower  price.®* 
Likewise,  those  associated  with  the  persons 
engaged  in  stabilizing  can  play  the  long  side 
of  the  market  with  at  least  the  assurance 
that  a  strong  group  is  stabilizing  the  stock 
and  that  the  chances  of  the  price  dropping 
are  decreased. 

The  ordinary  buyer  and  seller  in  the  over- 
the-counter  market  (not  referring  now  to 
the  distributor  and  stabilizer)  will  likewise 
have  no  notice  of  the  stabilizing.  Relatively 
few  persons  throughout  the  country  will  see 
in  the  press  a  statement  that  a  notice  of 
intention  to  stabilize  has  been  filed;  fewer 
persons  will  understand  what  it  means. 

Furthermore,  the  person  engaged  in  stabi¬ 
lizing  is  not  forbidden  to  enter  into  “stand¬ 
off”  agreements.  Indeed,  that  one  engaged 
in  stabilizing  may  negotiate  such  an  agree¬ 
ment  is  recognized  by  Form  X-9A6-1  (17 
CFR  §  240.9a6-l ) ,  which  Is  the  form  to  be 
used  to  notify  this  Commission  of  an  inten- 


®» ’The  Act  does  not  outlaw  short  selling. 
It  provides  (Section  10)  that  it  shall  be  un¬ 
lawful  to  effect  a  short  sale  of  any  registered 
security  in  contravention  of  such  rules  and 
regulations  as  the  Commission  may  prescribe. 
The  Commission  has  adopted  one  rule  limit¬ 
ing  and  regulating  but  not  forbidding  short 
sales.  See  Rule  X-lOA-1. 


tion  to  stabilize.’*  This  means  that  the 
distributor  who  artificially  maintains  the 
price  or  retards  a  price  decline  during  the 
period  of  distribution  may  obtain  options 
from  all  the  principal  holders  of  the  security 
(even  though  he, has  not  the  slightest  inten¬ 
tion  of  exercising  any  or  all  of  them)  or 
obtain  their  agreement  that  during  the 
period  of  distribution  they  will  not  offer 
their  securities  for  sale.  The  effect  is,  of 
course,  to  diminish  the  supply  w'hile  the 
distributor  is  artificially  increasing  the  de¬ 
mand  (referring  here,  of  course,  to  secondary 
distributions).  Such  a  practice  is  strikingly 
similar  to  that  which  this  Commission  and 
the  United  States  District  Court  and  the 
Sixth  Circuit  Court  of  Appeals  regarded  as 
unlawful  in  the  Otis  &  Co.  case,  discussed 
above.” 

III.  The  Commission’s  statement  of  policy. 
The  Commission’s  statement  of  policy  Is  not 
coextensive  with  the  regulation  to  which  it  is 
addressed.  The  statement  is  addressed  to 
the  general  problem  of  stabilization  and  not 
alone  to  that  restricted  phase  with  which  the 
regulation  is  concerned.  The  statement  of 
policy  states  that  stabilization  may  be 
“broadly  defined  as  the  buying  of  a  security 
for  the  limited  purpose  of  preventing  or  re¬ 
tarding  a  decline  in  its  open  market  price  in 
order  to  facilitate  its  distribution  to  the 
public.”  Implicit  in  this  definition  is  the 
admission,  which  the  Commission’s  state¬ 
ment  elsewhere  expressly  makes,  that  stabili¬ 
zation  is  one  form  of  manipulation.’*  De¬ 
fined  with  less  euphemism  it  is  a  manipula¬ 
tion  designed  to  help  induce  the  public  to 
exchange  its  money  for  a  security  which  the 
underwriter  is  selling  at  a  market  price  the 
decline  of  which,  through  his  own  acts,  he  is 
preventing  or  retarding.’* 

The  statement  agrees  that  “whatever  tech¬ 
niques  are  followed  •  •  •  stabilizing  rep¬ 

resents  a  form  of  manipulation  which  inter¬ 
feres  with  free  and  open  markets”  but  ac¬ 
cepts  the  practice  as  “an  Integral  part  of 
the  American  system  of  fixed  price  security 
distribution”.  That  a  practice  which  enables 
an  underwriter  to  shift  the  results  of  his 
mistakes  (such  as  Incorrect  pricing  and  poor 
distribution)  to  the  public  is  accepted  by  the 
majority  as  “an  Integral  part”  of  our  system 
of  security  distribution  is  discouraging. 

The  philosophy  of  the  Commission’s  state¬ 
ment  is  much  the  same  as  that  of  the  Dick¬ 
inson  Committee  whose  report  to  the  Sen- 


’*Item  4  of  Form  X-9A6-1  reads:  State 
which  of  the  persons  named  in  Item  1  has 
made  or  caused  to  be  made  any  contract  or 
arrangement  which  is  in  effect  whereby  the 
right  of  any  person  to  sell  any  securities  of 
the  issuer  of  the  securities  involved  in  the 
stabilization  (other  than  the  securities  which 
are  or  were  comprised  within  the  offering) 
was  in  any  manner  limited  or  restricted,  and 
attach  as  Exhibit  A  a  copy  of  each  such  con¬ 
tract  and  arrangement  or,  if  oral,  outline 
briefly  the  provisions  thereof. 

”  Otis  &  Co.  V.  Securities  and  Exchange 
Commission,  106  F.  (2d)  579  (C.  C.  A.  6,  1939) . 

’*  Clearly  defined,  “manipulation”  is  “a 
planned  effort  by  an  individual  or  group  of 
Individuals  to  make  the  market  price  of  a 
security  behave  in  some  manner  in  which  it 
would  not  behave  if  left  to  adjust  itself  to 
uncontrolled  or  uninspired  supply  and  de¬ 
mand”.  Twentieth  Century  Fund,  Inc.,  The 
Security  Markets  (1935)  444. 

’*A  series  of  transactions  raising  the  price 
for  the  purpose  of  inducing  buying  by  others 
violates  Section  9  (a)  (2)  of  the  Act  and 
results  in  Jail  sentences,  injunctions  and 
disbarment  of  brokers  from  exchanges.  A 
series  of  transactions  designed  to  prevent  or 
retard  a  decline  in  the  price  of  a  security  in 
order  to  facilitate  its  distribution  to  the 
public  is  quite  permissible! 
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ate  “  spoke  of  legitimate  and  Illegitimate 
pools.  That  report  said: 

“•  •  •  the  underwriters  support  the  mar¬ 
ket  by  trading  in  the  securities  on  the 
exchange  until  the  distribution  is  completed. 
This  has  been  criticized  on  the  ground  that 
the  public  could  have  bought  at  a  lower  level 
if  the  underwriters  did  not  support  the  mar¬ 
ket.  If  the  security  is  properly  priced,  how¬ 
ever,  this  transaction  is  not  properly  subject 
to  criticism,  since  otherwise  no  undewriter 
could  distribute  at  the  public  offering  price, 
and  if  he  could  not,  he  could  not  have  af¬ 
forded  to  enter  into  a  firm  commitment  to 
pay  to  the  corporation  the  money  and  the 
latter,  if  it  had  no  underwriting  and  had  not 
completed  its  sales  or  securities  before  its 
maturity,  might  default.  Naturally,  such 
transactions  may  be  perverted  from  their 
normal  uses  by  ’rigged’  quotations  on  the 
exchange  so  that  when  the  syndicate  steps 
trading,  that  is  ‘pulls  the  plug’,  the  price 
sags  and  the  public  has  a  security  which  is 
selling  several  points  below  the  public  offer¬ 
ing  price.  Such  a  sag  in  price,  how’ever,  may 
In  bonie  cases  be  due  to  poor  distribution 
cf  the  security,  i.  e..  It  was  sold  to  too  many 
market  traders  rather  than  investors,  so  that 
the  sales  exceed  the  demand  rather  than  to 
any  intrinsic  defect  in  the  security.” 

I  find  myself  in  accord  with  but  little  of 
this  reasoning.  The  report  says  for  example, 
”If  the  security  Is  properly  priced  •  •  • 

this  transaction  is  not  properly  subject  to 
criticism”.  If  this  statement  is  sound  the 
converse  thereof  should  be  equally  sound, 
1.  e..  if  the  security  is  not  properly  priced, 
the  transaction  is  properly  subject  to  criti¬ 
cism.  When  is  a  security  properly  priced? 
What  is  a  proper  price  if  It  is  not  one  estab¬ 
lished  by  market  based  on  supply  and  demand 
unaffected  by  unnatural  restraints  and  stim¬ 
ulation?  The  stabilizing  rule  puts  a  pre¬ 
mium  on  improper  pricing  in  that  the  bur¬ 
den  thereof  may  be  passed  to  the  public.  It 
removes  the  one  standard  by  which  some 
sort  of  intelligent  judgment  can  be  formed 
as  to  whether  the  security  was  properly  priced. 
It  will  make  for  a  poor  and  Inexpert  corps 
of  underwriters.  But  the  Dickinson  Report 
continues  as  an  answer  to  possible  criticism, 
’■otherwise  no  di.stributor  could  distribute  at 
the  offering  price”.  This  is  about  equivalent 
to  saying  the  distributor  cannot  induce  the 
public  to  buy  unless  he  is  allowed  to  fool 
the  public.  The  reasoning  employed  would 
almost  justify  taking  the  public’s  money  by 
force  if  the  corporation  needing  it  had  a 
maturity  to  meet.  If  an  underwriter  cannot 
distribute  at  the  offering  price  without  resort 
to  artificially  maintaining  the  price,  he 
should  not  distribute  at  that  price. 

The  Dickinson  Report  speaks  of  the  pos¬ 
sibility  of  the  price  sagging  when  the  ’‘plug 
is  pulled”  (i.  e.,  where  the  stabilizing  activ¬ 
ities  end)  and  ascribes  this  to  rigging.  ’There 
Is  no  doubt  that  when  the  ’’plug  is  pulled” 
the  price  usually  sags.  It  is  a  form  of  rigging, 
albeit  a  mild  form.  Tlie  price  has  often 
sagged  when  “the  plug  was  pulled”  merely 
because  the  supply  has  been  Increased  at  a 
rate  out  of  proportion  to  the  existing  demand 
for  the  security.  In  such  cases  the  price 
ought  to  sag.  However,  the  report  says: 
‘‘Such  a  sag  in  price  •  •  •  may  be  due 

to  poor  distribution”.  There  Is  no  doubt 
that  many  sags  have  been  due  to  poor  dis¬ 
tribution.  but  under  this  rule  a  premium  is 
put  on  poor  distribution.  ’The  distribution 
may  be  poor  but  If  the  stabilizing  is  effective 
the  natural  results  of  poor  distribution  will 
be  postponed  until  after  the  distributor  had 
made  his  profit. 

In  striking  contrast  to  the  Dickinson  Re¬ 
port  is  the  Pecora  Report.’*  This  report. 


“  Stock  Market  Regulation,  73d  Cong.,  2d 
8ess.  (1934). 

>»  At  pp.  13-14. 

’“Report  of  the  Senate  Committee  on 
Banking  and  Cuirency  pursuant  to  S.  Res. 


happily,  recognizes  that  there  is  no  litmus 
to  test  the  ’’good”  and  "bad”  practices;  It 
acknowledges  the  evils  inherent  in  stabiliza¬ 
tion  and  does  not  seek  to  apologize  for  its 
conclusions. 

In  Section  3  of  Chapter  II  of  the  latter 
report.  Investment  banking  methods  are  dis¬ 
cussed.  It  is  recognized  that  little  true  un¬ 
derwriting  goes  on  (p.  93).  With  respect  to 
pegging  and  stabilizing.  It  is  said  (p.  95) : 

“Obviously,  the  primary  motive  for  arti¬ 
ficially  supporting  the  retail  price  Is  to  af¬ 
ford  the  members  of  the  selling  group  a  pe¬ 
riod  of  time  within  W'hlch  to  induce  the 
investing  public  to  absorb  the  issue.  Were 
the  price  to  drop  before  all  the  bonds  were 
sold,  the  bankers  might  be  unsuccessful  in 
disposing  of  the  entire  issue.  The  investor, 
relying  upon  the  artificial  price,  is  influenced 
to  purchase  the  bonds  by  the  apparent  sta¬ 
bility  of  the  issue.” 

Instances  are  cited  where  the  motive  be¬ 
hind  the  pegging  was  merely  to  protect  the 
interests  of  an  Individual  who  dominated  the 
affairs  of  the  corporation. 

The  report  states  further  (p.  97): 

’■'The  pegging  process  operates  to  deceive 
the  prospective  Investor,  There  is  an  arti¬ 
ficial  manipulation  of  price  with  a  conse¬ 
quent  misrepresentaton  of  the  true  market 
for  the  securities  offered.” 

'Tlie  conclusion  supported  by  recitals  of 
concrete  instances.  Is  “as  soon  as  the  bank¬ 
ers  ’pull  the  plug’.  1.  e.,  withdraw  their  sup¬ 
port  at  the  expiration  of  the  period  of  pri¬ 
mary  distribution,  there  is  a  concomitant 
decline  In  the  price  of  the  bonds”.  Again 
the  report: 

’‘Thus  the  benefits  accruing  to  the  ulti¬ 
mate  investor  from  this  artificial  price 
maintenance  are  negligible.  Hence,  the  long 
term  investor  receives  no  lasting  benefit 
from  the  stabilizing  process.” 

Again  (p.  99) : 

“No  matter  how  the  operation  is  char¬ 
acterized,  its  effect  is  the  same — it  creates 
the  appearance  of  a  stable  market  where 
public  demand  Is  maintaining  the  price, 
w'hereas  in  fact  the  stability  is  an  illusion 
created  by  the  manipulative  practices  of  the 
barkei-s.” 

The  history  of  “stabilizing”  is  accom¬ 
panied  by  an  impressive  line  of  case-law 
holding  that  practice  and  substantially  simi¬ 
lar  practices  to  'oe  in  effect  “manipulation” 
and  against  the  public  policy  and  denying 
recovery  under  so-called  stabilization  agree¬ 
ments.”  And  this  Commission  has  recog¬ 
nized  that  stabilizing  possesses  elements  of 
harm  against  which  the  public  was  to  be 
protected.  In  the  promulgation  of  rules 
with  respect  to  over-the-counter  transactions 
the  Commission  promulgated  a  rule — Rule 
X-15C1-8  (17  CFR,  210,  15C1-8)— which 

provides: 

“The  term  ’manipulative,  deceptive,  or 
other  fraudulent  device  or  contrivance’,  as 
used  in  section  15  (c)  (1)  of  the  Act.  Is 
hereby  defined  to  include  any  representa¬ 
tion  made  to  a  customer  by  a  broker  or 
dealer  who  is  participating  or  otherw’ise 
financialy  interested  in  the  primary  or  sec¬ 
ondary  distribution  of  any  security  which 
Is  not  admitted  to  trading  on  a  national 


84  (72d  Cong.)  and  S.  Res.  56  and  S.  Res.  97 
(73d  Cong.),  S.  Rep.  No.  1455,  73d  Cong..  2d 
Sess.  (1934).  For  a  historian’s  comment  on 
this  report  see.  Beard  and  Beard,  America  in 
Midpassage  (1939)  162-5. 

’’Harper  v.  Crenshaw.  82  F.  (2d)  845  (D.  C. 
App.  1936),  cert.  den.  298  U.  S.  685.  See  also 
United  States  v.  Brown.  5  P.  Supp.  81  (S.  D. 
N.  Y.  1933),  aff’d.  79  F.  (2d)  321  (C.  C.  A.  2. 
1935),  cert.  den.  296  U.  S.  250;  Sanderson  dr 
Levi  V.  British  Westrallan  Mines  and  Shares 
Corporation.  Ltd.,  Queens  Bench  Division, 
cited  in  United  States  v.  Brown,  supra;  Scott 
v.  Brown,  L.  R.  (1892)  2  Q.  B.  D.  724;  Berle, 
Liability  for  Stock  Market  Manipulation,  31 
col.  L.  Rev.  264  (1931), 


securities  exchange  that  such  security  is 
being  offered  to  such  customer  ‘at  the  mar¬ 
ket’  or  at  a  price  related  to  the  market  price 
unless  such  broker  or  dealer  knows  or  has 
reasonable  grounds  to  believe  that  a  market 
for  such  security  exists  other  than  that 
made,  created,  or  controlled  by  him,  or  by 
any  person  for  whom  he  Is  acting  or  w'lih 
whom  he  is  associated  in  such  distribution, 
or  by  any  person  controlled  by.  controlling 
or  under  common  control  with  him.” 

A  practice  which  is  deleterious  on  the  over- 
the-counter  market  does  not  acquire  p-o- 
priety  when  practiced  on  an  exchange! 

The  Commission’s  statement  states  tliat 
the  “stabilising  can  be  apprized  in  the  light 
not  only  of  the  needs  of  industry  for  capital, 
but  of  the  prevailing  methods  of  security  dis- 
trlbutlwii”.  What  need  be  pointed  out  is 
that  stabilizing  operations  are  not  necessary 
in  the  marketing  of  good  issues  properly 
priced  and  well  distributed.  Stabilizing  be¬ 
comes  necessary  only  where  the  security  is 
such  that  the  underwriter  must  “make  a 
market”.  In  such  a  case  it  becomes  the 
underwriter’s  weapon  to  defy  normal  market 
trends  and  to  enable  him  to  dispose  of  the 
securities  at  a  price  vhlch  he  determines. 
At  the  same  time  it  will  give  a  fictitious  ap¬ 
pearance  of  strength  to  issues  and  attract 
investor’s  fun^s. 

It  is  sometimes  sought  to  Justify  stabilizing 
by  pointing  out  that  the  process  maintains  a 
market  for  those  investors  who  want  to  sell 
before  completlton  of  the  distribution.  This 
claim  is  not  to  be  denied,  nor  need  it  be,  for 
the  real  question  is  whether  the  process  of 
maintaining  the  market  for  the  benefit  of  a 
few  who  decide  to  sell  encourages  others  to 
buy  at  prices  which  cannot  be  maintained 
once  the  support  is  withdrawn.  If  the  an¬ 
swer  is  yes,  the  few  who  sell  during  such  pe¬ 
riod  and  the  distributor  are  benefitting  at  the 
expense  of  the  many  who  sell  after  the  break 
As  between  the  two  groups,  our  duty  is  to 
protect  the  genuine  investor. 

There  is  unanimity  of  agreement  that  sta¬ 
bilizing  encourages  the  overpricing  of  secu- 
ritieis.”  By  giving  a  pretense  of  tivading  ac¬ 
tivity  and  stability  of  price  it  Invites  buyers 
into  the  market.  Thus  the  demand  for  the 
security  is  Increa.sed  although  the  price  is 
“cut  of  line”. 

The  Commission’s  statement  slates:  “Some 
proportion  of  an  issue  offered  to  the  public, 
even  though  it  may  be  initially  sold  out  by 
the  underwriters  to  the  selling  group  dealers, 
w'ill  find  its  way  back  into  the  open  mar¬ 
ket.  •  •  •  If  these  rcofferings  are  not 

ab.sorbed  by  public  buying  in  the  open  mar¬ 
ket,  their  pressure  will  tend  to  force  the 
market  price  below  the  original  offering 
price.”  At  another  place  in  the  statement 
reference  Is  made  to  the  argument  that  “sta¬ 
bilization  is  W’arranted  in  order  to  offset  the 
market  ‘abnormalities’  which  result  from  th^ 
very  fact  of  offering.”  I  do  not  believe  that 
an  “abnormality”  exists  where  supply  ex¬ 
ceeds  demand.  If  supply  is  out  of  litre  with 
demand  the  price  ought  to  fall  and  the  un¬ 
derwriter  ought  not  to  be  permitted,  for  the 
sake  of  his  own  purse,  through  the  process  of 
stabilizing  td  step  the  fall  long  enough  to 
permit  him  to  pass  the  loss  to  the  public.  If 
the  condition  posed  in  the  statement  quoted 
above  exists  and  if  stabilizing  is  permitted 
the  public  will  take  the  loss  as  soon  as  the 
"plug  is  pulled”  and  pay  for  the  underwrit¬ 
er’s  error  of  judgment.  The  underwriter  and 
not  the  public  should  pay  for  the  former’s 
mistakes.  However,  If  the  force  of  the  argu¬ 
ment  be  recognized,  then  those  advancing 
it  sltould  also  recognize  that  the  permission 
to  stabilize  is  not  confined  to  cases  where 
the  threat  to  prices  Is  due  to  the  offering 
itself.  The  permission  in  fact  takes  no  ac¬ 
count  of  the  cause  of  the  decline.  It  may 
be  due  to  a  dozen  other  causes,  such  as  gen- 


’•This  fact  is  also  acknowledged  in  the 
Commission’s  statement. 
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cral  trends,  disaster,  et  cetera.  Still  the  sta¬ 
bilizing  may  continue — to  the  profit  of  the 
underwriter  and  to  the  detriment  of  the  in¬ 
vestor. 

The  Commission’s  statement  frankly 
acknowledges  that  “stabilizing  cannot  as  a 
practical  matter  be  used  to  stem  a  market  or 
economic  trend  of  any  real  significance.” 
This  is  certainly  true.  What  need  be  added 
is  that  those  who  are  induced  to  purchase 
securities  during  that  brief  period  when  the 
stabilizers  are  attempting  to  prevent  the  ap¬ 
plication  to  these  normal  trends  and  before 
their  inability  to  do  so  for  a  substantial 
period  is  realized  by  them,  will  bear  the  bur¬ 
den  of  the  attempt. 

The  Commission's  statement  makes  refer¬ 
ence  to  the  results  of  an  examination  of 
stabilizing  operations  undertaken  to  facili¬ 
tate  the  distribution  of  nineteen  new  bond 
Issues.  It  appears  that  the  average  drop 
from  original  offering  prices  (after  adjust¬ 
ment  for  market  changes)  was  about  1.4% 
during  the  third  month  following  their 
offering  dates.  These  figures  are  of  telling 
importance:  particularly  so  when  it  is  re¬ 
called  that  these  nineteen  issues  were  high- 
grade  bonds  and  that  they  were  offered  during 
what  was  for  the  most  part  a  “seller’s  mar¬ 
ket.”  These  figures — taken  from  actual  and 
not  hypothetical  experiences — make  it  abun¬ 
dantly  clear  that  the  genuine  market  begins 
when  stabilization  ends.'* 

The  Commission’s  statement  accepts  the 
premise  advanced  by  underwriters  that  they 
must  always  dispose  of  an  issue  within  a  few 
hours  after  the  offering.  That  a  speedy  dis¬ 
tribution  is  of  value  to  the  underwriter  is  not 
to  be  questioned  in  view  of  the  restricted 
amounts  of  capital  which  the  underwriters 
have  and  the  very  large  amounts  of  partici¬ 
pations  which  they  accept. 

I  do  not  for  one  moment  question  the 
value  of  stabilizing  to  the  underwriter.  Some 
of  them  distribute  nothing  but  high-grade 
first  mortgage  bonds  w’here  the  underwriter’s 
risk  is  at  a  minimum.  Even  in  these  cases 
the  underwriting  contract  is  completed  by 
filling  in  the  price  and  spread  and  amending 
the  registration  statement  just  a  few  hours 
before  the  public  offering.  In  these  cases 
the  so-called  underwriter  often  has  informal 
assurance  that  every  dollar  of  the  issue  will 
be  sold  almost  at  once.  The  underwriter 
naturally  desires  to  eliminate  from  his 
undertaking  every  risk  that  he  can  eliminate. 
The  fewer  risks,  the  fewer  his  losses  and  the 
greater  his  profits.  This  is  especially  under¬ 
standable  in  an  underwriting  system  where 
the  underwriter  has  little  capital  and  accepts 
participations  every  year  which  exceed  his 
total  capital  many  times  over.  The  tabula¬ 
tion  set  forth  below  is  most  revealing.^®  In 
such  a  system  of  underwriting  the  so-called 
underwriter  tends  to  become  a  mere  dis¬ 
tributing  agent  or  merchant. 

In  England,  unlike  the  practice  In  the 
United  States,  the  underwriters  who  take  up 
an  unsubscribed  portion  of  an  issue  generally 
feel  no  haste  in  disposing  of  those  securities. 
They  realize  that  eventually  a  buyer  will  be 
found  at  the  issue  price  or  at  a  slight  con- 
ecssion."'  The  haste  of  the  American  under¬ 
writers — admittedly  a  haste  made  necessary 
by  their  lack  of  capital — has  often  given  rise 
to  unnecessary  losses.  Underwriters  have 


'"Steiner  and  Lasdon,  The  Market  Action 
of  New  Issues — A  Test  of  Syndicate  Price 
Pegging,  12  Harv.  Bus.  Rev.  339  (1934).  This 
article  reports  the  results  of  a  study  of  288 
issues  and  concludes  that,  “Of  the  288  issues 
studied,  227,  or  78.7%  broke  their  offering 
prices  within  the  six-month  period.  •  •  • 

Deducting  convertible  obligations  •  •  • 

it  was  found  that  203  out  of  256  nonconverti¬ 
ble  obligations,  or  79.3%,  broke  their  offering 
prices  within  the  stipulated  period.  Con¬ 
sidering  amounts  instead  of  number  of  Issues, 
86,327,700,000,  or  75.1%,  of  the  sum  total  of 
88,427,900,000  worth  of  i^ues  studied  broke 
their  offering  prices.  When  the  adjustment 
Was  made  for  convertible  obligations,  $5,467,- 


complained  «bout  the  “failures”  of  certain 
issues.  Though  the  claim  is  made  that  the 
underwriters  were  required  to  take  substan¬ 
tial  losses  on  such  issues,  the  fact  is  that  in 
some,  though  not  all  instances,  if  the  under¬ 
writers  had  held  the  securities  for  a  period 
they  w’ould  have  been  able  to  sell  the  securi¬ 
ties  at  a  price  above  the  original  offering 
price  and  in  the  interim  would  have  received 
the  interest  or  dividends.  The  tabulation 
below  is  revealing.^ 

The  self-interest  of  underwriters  is  hu¬ 
man.  We  must  not  forget,  however,  that  it 
is  other  people’s  money  which  they  are  seek¬ 
ing  and  that  the  savings  of  the  public  must 
not  be  taken  from  it  by  any  method  which 
is  not  strictly  honest."*  He  who  solicits  from 
the  owner  of  a  large  number  of  shares  an 
option  from  which  he  then  distributes  over- 
the-counter  with  the  aid  of  the  tape  print 
which  he  maintains  through  stabilizing  op¬ 
erations,  does  not  deserve  to  be  called  “un- 
derwTiter.”  Such  a  course  does  not  conform 
to  the  best  standards  of  the  market  place. 

Against  the  principle  that  underwriters 
should  not  be  permitted  to  take  the  public’s 
money  by  any  means  other  than  those  strictly 
honest,  no  considerations  of  the  paucity  of 
underwriting  capital  or  the  needs  of  indus¬ 
try  for  capital  should  be  permitted  to  pre¬ 
vail.  I  for  one  am  convinced  that  all  the 
needs  of  legitimate  industry  for  capital  can 
be  met  without  resort  to  deception.  To  con¬ 
tend  otherwise  is  no  compliment  to  our 
industries. 

I  think  our  primary  consideration  must 
be  the  interests  of  investors  for  if  the  in¬ 
vestor  is  driven  from  the  market  by  un- 


600,000,  or  77.5%,  out  of  a  total  of  $7,057,- 
000,000  declined  below  the  original  price. 

Ratio  of  average  participations  to  average 
capital,  1934-39: 

|In  Inillio^^  of  dollars! 
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117 
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12. 57 

Kuhn,  Loeh  A  Co . 

16 
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8.99 

First  Boston  Corporation . 

It 

142 

12.84 

Dillon,  Bead  &  Co . 

f. 

.’)2 

9.18 

Blyth  A  Co . 

4 

ti;i 

23. 83 

llarrinian,  Ripley  A  Co . 

7 

141 

19.  ,58 

Mellon  Securities  Corp . 

12 

£0 

4.  11 

•Excludes  municipal  securities. 

Twentieth  Century  Fund,  Inc.,  The  Se¬ 
curity  Markets  (1935)  pp.  79-84. 

The  table  below  does  not  purport  to  in¬ 
clude  all  issues  since  1936  which  were  not 
successful.  Complete  Information  is  not 
available  to  the  w'riter. 
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Shell  Union  Oil  1951. 

Northern  States  Power 

3/10/36 

97 

7/’9/36 

1022332 

$5  p’fd . . 

2/11/37 

10014 

11/19/38 
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Pure  Oil  6%  cum.  p’fd... 
Bethlehem  Steel  3Hs 

8/23/37 
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[  week 

7814 

] 

1952 . 

Central  Illinois  Public 

8/30/37 

98 

\  of 

1  11/5/38 
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Service  3?4s  1968 . 

12/8/38 

98H 

1/5/39 
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Shell  Union  214s  1954.... 

7/19/39 

9614 

9514 

Southern  Bell  3s  1979.... 
Ohio  Public  Service  4s 

7/20/39 

106 

105 

1962 . 

8/'26,'39 

100^6 

2/23/39 

109 

*•  Cf.  Brandels,  Other  People’^  Money 
(1914). 


ethical  practices  our  whole  system  will 
collapse.  Moreover,  the  Investor  is  not  the 
only  one  who  is  immediately  affected  by  sta¬ 
bilizing.  During  the  stabilizing  period  bank 
loans  which  are  collateralled  by  the  securi¬ 
ties  being  stabilized  will  be  effected,"*  and 
margin  calculations  will  be  based  upon  arti¬ 
ficial  prices.  So  too,  the  proper  appraisal 
of  the  value  of  securities  necessary  for  a  fair 
calculation  of  taxes  ow'ed  federal  and  state 
governments  w'ill  be  hindered."* 

Only  by  giving  controlling  consideration  to 
the  Interests  of  underwriters  can  it  be  said 
that  stabilizing  is  in  the  public  Interest.  The 
statute  throughout  speaks  of  public  interest 
and  the  protection  of  investors  as  one  and 
the  same  thing  and  I  am  convinced  they 
are.  In  my  opinion  stabilizing  is  not  in  the 
interest  of  investors  and  thereby  is  against 
the  public  interest. 

IV.  The  Commission’s  statement,  using  as 
an  example  an  instance  where  an  underwriter 
has  entered  into  a  firm  commitment  to  dis¬ 
tribute  securities  at  a  fixed  price,  refers  to 
stabilizing  as  a  practice  which  enables  the 
Issuing  corporation  to  obtain  from  the  un¬ 
derwriter  a  fixed  sum  of  money  at  a  fixed 
date.  This  example  has  little  application 
to  Regulation  X-9A6-1  which  has  been 
adopted.  This  regulation  is  concerned  with 
stabilizing  o^nly  where  the  distribution  is  “at 
the  market.”  In  such  case  the  market  price 
is  the  offering  price  and  there  is  no  assur¬ 
ance  to  the  issuing  corporation  that  it  will 
receive  a  fixed  sum  or  a  fixed’  price.  Fur¬ 
thermore,  the  regulation  is  not  limited  to 
instances  where  firm  commitments  by  un¬ 
derwriters  have  been  executed.  It  applies 
equally  to  instances  where  the  underwriter’s 
obligation  is  that  of  merely  exercising  his 
best  efforts  to  dispose  of  the  securities.  Here 
again  the  issuing  corporation  has  no  assur¬ 
ance  of  receiving  a  certain  sum  for  there  is 
no  assurance  that  the  entire  issue  will  be 
sold. 

[Securities  Exchange  Act  Release  No. 
2446,  March  18,  1940J 

§  241.2637  Statement  of  the  Commis¬ 
sion  respecting  distinctions  between  the 
reporting  requirements  of  Section  16  ia) 
of  the  Securities  Exchange  Act^of  1934 
and  Section  30  (/)  of  the  Investment 
Company  Act  of  1940. 

It  should  be  noted  that  two  marked  differ¬ 
ences  exist  between  the  requirements  of  Sec¬ 
tion  30  (f)  of  the  Investment  Company  Act 
and  Section  16  (a)  of  the  Securities  Exchange 
Act: 

(1)  The  Investment  Company  Act  requires 
reports  not  only  from^lhose  classes  of  persons 
who  are  required  to  report  under  the  Securi¬ 
ties  Exchange  Act,  but  also  from  certain  ad¬ 
ditional  classes  of  persons.  The  classes  of 
persons  who  must  file  on  Forms  N-30F-1 
(17  CFR,  274.202)  and  N-30F-2  (17  CFR, 
274.203)  are  the  following:  officers,  directors 
members  of  advisory  boards,  investments 
advisers  and  their  affiliates,  and  persons  who 
own  beneficially  more  than  10%  cf  any  class 
of  outstanding  securities  (other  than  short¬ 
term  paper).  Those  who  are  affiliates  of 
Investment  advisers  solely  because  they  are 
employees  are  not  required  to  report. 

(2)  Under  the  Investment  Company  Act, 
the  reports  relate  to  all  classes  of  securities 
other  than  short-term  paper.  The  reports 
under  the  Securities  Exchange  Act  relate  only 
to  equity  securities. 

In  regard  to  the  classes  of  persons  required 
to  report  on  the  new  forms,  definitions  of 
all  the  classes  named  except  “officers”  may 
be  found  in  section  2  (a)  of  the  Investment 
Company  Act.  “Officer”  is  defined  in  the 


**  Securities  Elxchange  Act,  sections  2  (2) 
and  2  (3);  American  Sumatra  Tobacco  Corp. 
V.  Securities  and  Exchange  Commission,  de¬ 
cided  January  2,  1940,  Court  of  Appeals  for 
the  District  of  Columbia. 

*  This  point  is  recognized  in  the  Act.  See 
section  2  (3). 
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Instructions  to  the  forms  to  mean  president, 
vice  president,  treasurer,  secretary,  comp¬ 
troller,  and  any  other  person  who  performs 
for  an  issuer,  whether  Incorporated  or  un¬ 
incorporated,  functions  corresponding  to 
those  performed  by  the  foregoing  ofllcers. 
It  is  the  opinion  of  the  General  Counsel  of 
the  Commission  that  an  assistant  would  be 
an  “officer”  if  his  chief  is  so  Inactive  that 
the  assistant  is  really  performing  his  chief’s 
functions.  However,  an  assistant,  although 
performing  some  functions  which  might  be 
those  of  his  chief,  would  not  be  an  "officer” 
so  long  as  these  duties  were  tmder  the  super¬ 
vision  of  his  chief.  Temporary  absence  or 
brief  vacation  of  an  officer  during  which  an 
assistant  performs  the  officer’s  duties  would 
not  constitute  the  assistant  an  “officer.” 
Subject  to  the  foregoing,  assistant  treasurers, 
assistant  secretaries,  and  assistant  comp¬ 
trollers,  for  example,  are  not  to  be  considered 
“officers”  for  the  purposes  of  this  definition. 

[Securities  Exchange  Act  Release  No. 
2687.  November  16.  1940] 

§  241.2690  Siatement  of  the  Commis¬ 
sion  issued  in  connection  with  the  adop¬ 
tion  of  Rules  X-SC-1  (17  CFR,  240. SC-1) 
and  X-15C2-1  (17  CFR,  240.15C2-1) 
under  the  Securities  Exchange  Act  of 
1934  relating  to  the  hypothecation  of 
customers’  securities  by  jnejnhers  of  na¬ 
tional  securities  exchanges  and  other 
brokers  and  dealers. 

Application  of  rules — (a)  Rule  X-8C-1  (17 
CFR,  240.8C-1 ) .  This  rule  applies  to  all  mem¬ 
bers  of  national  securities  exchanges,  and  to 
all  brokers  and  dealers  who  transact  a  busi¬ 
ness  in  securities  through  the  medium  of 
any  such  member. 

(b)  Rule  X-15C2-1  (17  CFR,  240.15C2-1). 
This  rule  applies  to  all  brokers  or  dealers 
regardless  of  whether  they  are  members  of  a 
national  securities  exchange  or  do  a  business 
in  securities  through  the  medium  of  such  a 
member.  The  rule  defines  as  a  “manipula¬ 
tive,  deceptive  or  other  fraudulent  device  or 
contrivance”  any  hypothecation  of  customer's’ 
securities  except  under  the  same  circum¬ 
stances  as<i^e  specified  by  Rule  X-8C-1. 

Prohibitions  of  the  rules.  Since  the  two 
rules,  in  effect,  are  Identical  in  scope  and 
text  they  will  be  discussed  and  explained 
together.  Throughout  this  summary  the 
term  “broker”  will  be  used  to  mean  a  mem¬ 
ber,  broker  or  dealer.  The  rules  contain  three 
simple  prohibitions  which,  generally  srjreak- 
ing,  coincide  with  the  three  clauses  of  Sec¬ 
tion  8  (c)  of  the  Securities  Exchange  Act  of 
1934. 

In  effect,  paragraph  (a)  of  the  rules  pro¬ 
vides  that: 

(1)  A  broker  may  not  hj-pothecatc  securi¬ 
ties  carried  for  the  account  of  his  customers 
in  such  a  way  as  a  permit  ^uch  securities  to 
be  commingled  with  securities  of  other  cus¬ 
tomers  unless  he  first  obtains  the  written 
consent  of  each  such  customer: 

(2)  A  broker  may  not  hypothecate  .securi¬ 
ties  carried  for  the  account  of  his  customers 
under  a  lien  for  a  loan  made  to  the  broker  in 
such  a  way  as  will  permit  such  securities  to 
be  commingled  with  securities  of  any  person 
other  than  a  bona  fide  customer;  and 

(3)  A  broker  may  not  hypothecate  securi¬ 
ties  carried  for  the  account  of  his  customers 
in  such  a  way  as  to  permit  the  liens  of 
pledgees  thereon  to  exceed  the  aggregate  in¬ 
debtedness  of  all  of  such  broker’s  customers 
in  respect  of  securities  carried  for  their 
accounts. 

Definitions.  For  the  purposes  of  these  rules 
the  term  “customer”  does  not  include  gen¬ 
eral  or  special  partners  or  directors  or  officers 
of  the  broker,  as  the  case  may  be,  but  does 
Include  other  members,  brokers  or  dealers. 
By  excluding  from  the  term  “customer”  any 
participant  as  such  in  any  Joint,  group  or 
syndicate  account  with  a  broker  or  any  part¬ 
ner,  officer  or  director  of  the  broker,  the  rule 


permits  the  broker  or  any  partner,  director  or 
officer  thereof  to  participate  with  others  In 
such  accounts. 

The  term  “securities  carried  for  the  ac¬ 
count  of  customers”  is  defined  by  the  rules 
to  mean  (1)  securities  received  for  the  ac¬ 
count  of  a  customer;  (2)  securities  sold,  and 
earmarked  or  otherwise  appropriated,  to  a 
customer;  and  (3)  securities  sold,  but  not 
appropriated,  by  a  dealer  to  a  customer  who 
has  made  any  payment  on  account,  to  the 
extent  that  the  dealer  owns  and  has  received 
like  securities.  However,  where  securities  are 
sold  to  a  customer  on  a  dealer  basis,  and 
where  the  securities  are  subject  to  a  lien,  they 
do  not  become  “securities  carried  for  the 
account  of  a  customer”  pending  their  release 
from  such  lien  as  promptly  as  practicable. 
Securities  which  are  not  “carried  for  the 
account  of  customers”,  of  course,  are  not 
sxibject  to  the  rules. 

The  rules  provide  that  “aggregate  indebted¬ 
ness”  of  a  broker’s  customers  shall  not  be 
deemed  to  be  reduced  by  reason  of  uncol¬ 
lected  items.  Thus,  if  the  broker  receives  a 
check,  part  or  all  of  the  proceeds  of  which 
are  to  be  credited  to  a  customer,  the  “aggre¬ 
gate  Indebtedness”  of  customers  is  not  re¬ 
duced  by  the  amount  of  the  check  until  it 
has  cleared.  In  the  usual  case,  customers’ 
debits  are  reduced  or  paid  off  by  checks. 
Consequently,  before  such  reductions  in  the 
“aggregate  Indebtedness”  of  customers  ac¬ 
tually  occur,  the  broker  will  normally  have  a 
reasonable  period  of  time  between  receipt  of 
checks  and  their  clearance  in  which  he  can 
reduce  loans  collateralized  by  customers’ 
securities  in  order  to  prevent  a  violation  of 
paragraph  (a)  (3)  of  the  rules. 

In  computing  the  “aggregate  Indebtedness” 
of  two  accounts,  one  of  which  guarantees  the 
other,  they  are  to  be  treated  as  a  single 
account  and  are  to  be  considered  on  a  con¬ 
solidated  basis.  Furthermore,  in  the  case  of 
accouirts  in  which  both  long  and  short  posi¬ 
tions  are  carried,  the  “aggregate  Indebted¬ 
ness”  of  customers  Includes  an  amount  equal 
to  the  market  value  of  securities  short  in 
such  accounts. 

The  rules  also  provide  that  in  computing 
the  total  amount  of  the  liens  to  which  cus¬ 
tomers’  securities  are  subject,  a  broker  or 
dealer  may  disregard  any  rehypothecation 
thereof  by  another  broker  who  is  also  subject 
either  to  Rule  X-8C-1  (17  CFR.  240.8C-1)  or 
Rule  X-15C2-1  (17  CFR.  240.15C2-  1). 

Exemptions.  Generally  speaking,  brokers 
should  have  no  difficulty  in  complying  with 
the  requirement  of  paragraph  (a)  (3)  that  a 
broker  must  not  pledge  his  customers’  secu¬ 
rities  for  a  sum  which,  in  the  aggregate.  Is 
greater  than  the  total  amount  that  his  cus¬ 
tomers  owe  to  him  on  securities  carried  for 
their  accounts.  Good  brokerage  practice 
alone  would  make  it  desirable  for  a  broker  to 
borrow  substantially  less  on  customers’  secu¬ 
rities  than  customers  owe  him.  ’There  should 
thus  be  a  “cushion”  of  his  own  capital  be¬ 
tween  the  amount  of  customers’  debits  and 
the  amount  of  the  broker’s  bank  loans  on 
customers’  securities.  ’This  “cushion”  should 
be  sufficient  in  size  to  absorb  any  reasonably 
anticipated  reductions  in  customers’  indebt¬ 
edness. 

Nevertheless,  in  order  to  take  care  of  the 
exceptional  situation  where  customers’  in¬ 
debtedness  Is  paid  off  in  so  great  an  amount 
as  to  use  up  this  “cushion”  and  thus  to  re¬ 
duce  the  total  of  customers’  debit  balances 
below  the  broker’s  current  borrowings  on 
customers’  securities,  this  paragraph  coiitains 
an  exemption.  The  exemption  provides  that 
paragraph  (a)  (3)  shall  not  be  deemed  to  be 
violated  if,  as  a  result  of  reductions  In  the 
aggregate  Indebtedness  of  customers  on  any 
day,  the  amount  of  the  liens  to  which  cus¬ 
tomers’  securities  are  subject  during  that  day 
exceeds  the  total  indebtedness  of  customers 
In  respect  of  securities  carried  for  their  ac¬ 
counts.  A  payment  by  a  customer  on  any 
day  which  reduces  the  amount  which  the 
customer  would  owe  the  broker  on  that  day 


had  the  payment  not  been  made  is  regarded 
as  a  reduction  of  indebtedness  on  that  day 
within  the  meaning  of  the  rules. 

This  exception  is  a  limited  one  and  is  ap¬ 
plicable  only  if  funds  [or  securities]  >  suffi¬ 
cient  to  reduce  the  liens  to  which  customers’ 
seexurities  are  subject  are  paid  or  placed  in 
transfer  to  pledgees  so  as  to  eliminate  any 
temporarily  exempted  excess  as  promptly  a.s 
practicable  after  the  reduction  occurs.  The 
phrase  “as  promptly  as  practicable”,  as  used 
In  this  exemption  and  in  paragraph  (b)  (2) 
of  the  rules,  meaixs  as  soon  as  possible  in  the 
light  of  all  the  surrounding  facts  and  cir¬ 
cumstances,  such  as  the  size  of  the  firm  and 
its  staff,  the  scope  of  its  operations,  the  vol- 
xune  of  business  and  the  physical,  practical 
and  geographical  limitations.  * 

However,  if  it  is  not  practicable  to  elimi¬ 
nate  such  an  excess  of  liens  over  customers’ 
Indebtedness  on  the  day  upon  which  it  arises, 
the  rules  require  that  funds  sxifficient  to  elim¬ 
inate  the  excess  must  be  paid  or  placed  in 
transfer  to  pledgees  either  before  one  half 
hour  after  the  commencement  of  banking 
hours  on  the  next  banking  day  at  the  place 
where  the  broker  carries  his  largest  principal 
amount  of  loans  or  before  the  broker  obtains 
or  Increases  any  bank  loan  collateralized  by 
customers’  securities,  whichever  is  earlier. 

Exemption  for  cash  accounts.  Paragraph 
(c)  of  the  rules  affords  a  limited  exemption 
from  the  requirement  of  paragraph  (a)  (1) 
that  customers’  secxirities  may  not  be  com¬ 
mingled  under  a  loan  unless  all  of  the  cus¬ 
tomers  concerned  have  consented'^  to  such 
commingling.  ’Tlxls  exemption  is  applicable 
only  to  securities  which  are  carried  for  a 
customer  in  a  special  cash  account  within 
the  meaning  of  Section  4  (c)  of  Regulation  T 
of  the  Board  of  Governors  of  the  Federal 
Reserve  System. 

Generally  speaking,  such  a  special  cash  ac¬ 
count  is  one  in  which  the  member,  broker 
or  dealer  purchases  securities  for,  or  sells 
securities  to,  a  customer  only  If  funds  suffi¬ 
cient  for  the  purpose  are  already  held  in  the 
customer’s  account  or  if  the  pxurchase  or  sale 
is  effected  in  reliance  upon  an  agreement, 
accepted  in  good  faith,  that  the  customer 
will  promptly  make  full  cash  payment  for 
the  securities. 

Tlie  exemption  afforded  by  the  rules  for 
the  commingling  of  customers’  securities 
without  their  consent,  where  the  securities 
are  carried  in  such  a  special  cash  account, 
is  subject  to  the  condition  that  at  or  before 
the  completion  of  the  transaction  of  pur¬ 
chase  of  such  securities  for,  or  of  sale  of  such 
securities  to,  the  cxistomer  w’rltten  notice  is 
given  or- sent  to  him  disclosing  that  the  se¬ 
curities  are  or  may  be  hypothecated  under 
circumstances  that  will  permit  the  com¬ 
mingling  thereof  v;ith  securities  of  other 
customers.  The  term  “the  completion  of  the 
transaction”  has  the  same  meaning  as  i.« 
given  to  that  term  by  Rule  X-15C1-1  (b) 
(17  CFR,  240.15C1-1). 

Exemption  for  clearing  house  liens.  Para¬ 
graph  (d)  of  the  rules  exempts  from  the 
operation  of  paragraphs  (a)  (2),  (a)  (3)  and 
certain  other  provisions  any  lien  of  a  clear¬ 
ing  corporation  or  similar  department  or  as¬ 
sociation  of  a  national  securities  exchange  for 
a  loan  made  and  to  be  repaid  on  the  .came 
calendar  day,  if  it  is  incidental  to  the  clear¬ 
ing  either  of  securities  or  of  loans  througli 
the  clearing  house,'  Thus,  for  all  practical 
purposes,  tlie  broker,  in  operating  under 
paragraphs  (a)  (2)  and  (a)  (3)  of  the  rules, 
can  disregard  his  pledges  of  customers’  secu¬ 
rities  under  clearing  house  liens.  However, 
in  computing  “aggregate  Indebtedness”  the 
broker  must  also  disregard  any  indebtedness 
in  respect  of  any  securities  which  are  sub¬ 
ject  to  a  clearing  house  lien  exempted  by  this 
paragraph. 


*  The  phrase  “or  securities”  was  added  to 
the  text  here  summarized  by  an  amendment 
of  the  rules  effective  March  28,  1941. 
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Ezemption  for  certain  liens  on  securities 
of  noncustomers.  Paragraph  (e)  permit* 
pledgees,  whether  banks  or  others,  to  have 
what  may  be  referred  to  as  a  “one-way  lien” 
against  the  broker’s  own  securities.  In  dis¬ 
cussing  this  exemption,  brief  reference  must 
first  be  made  to  existing  'oanking  practices  in 
the  handling  of  brokers’  loans.  The  usual 
type  of  loan  agreement  entered  into  between 
banks  and  borrowing  brokers  is  designed  to 
give  the  pledgee  bank  a  lien  upon  all  secu¬ 
rities  which  the  broker  may  place  in  the 
possession  of  the  bank,  for  the  full  amount  of 
all  credit  extended  to  the  broker,  even 
though  some  of  such  securities  may  be  secu¬ 
rities  which  the  borrowing  broker  is  carrying 
for  the  account  of  his  customers.  A  broker’s 
pledge  of  customers’  securities  under  such 
circumstances  to  a  bank,  broker  or  other 
lender  from  which  he  is  also  borrowing  funds 
collateralized  by  his  own  securities  would,  of 
course,  violate  paragraph  (a)  (2)  because 

Becuritles  of  customers  would  thus  be  com¬ 
mingled  under  a  common  lien  with  securi¬ 
ties  of  persons  other  than  bona  fide  cus¬ 
tomers.  Paragraph  (a)  (3)  might  also  be 
violated  because  customers’  securities  would 
thus  be  subjected  to  liens  for  a  total  amount 
equal  to  the  sum  of  the  broker’s  borrowings 
on  customers’  securities  and  his  borrowings 
on  his  own  securities,  which  total  might,  of 
course,  exceed  the  aggregate  Indebtedness  of 
all  customers  to  the  broker. 

The  type  of  loan  agreement  heretofore  in 
force  between  banks  and  borrowing  brokers 
in  some  cases  also  provides  that  the  bank 
may  rehypothecate  any  collateral  deposited 
by  the  broker,  alone  or  with  other  property, 
for  an  amount  greater  than  the  broker’s  bor- 
rewings  from  the  bank.  The  bank’s  right  to 
effect  such  a  rehypothecation  would,  of 
course,  also  Involve  a  breach  of  paragraph 
(a)  (2)  and  paragraph  (a)  (3)  of  the  rules. 
Furthermore,  any  right  of  rehypothecation 
by  a  bank  which  would  permit  the  com¬ 
mingling  of  the  broker’s  own  securities  with 
those  of  his  customers  would,  In  any  event, 
violate  paragraph  (a)  (2). 

Similarly,  under  the  "day  loan”  agreements 
which  have  been  In  general  use,  the  lending 
banks  have  obtained  a  lien  upon  all  securities 
bought  or  otherwise  acquired  with  the  pro¬ 
ceeds  of  the  day  loan.  Under  such  an  agree¬ 
ment,  where  a  firm  uses  the  proceeds  of  a 
day  loan  to  take  up  securities  for  its  own 
account  as  well  as  for  the  account  of  custo¬ 
mers.  it  would  be  hypothecating  their  securi¬ 
ties  and  his  ow’n  securities  under  a  single 
lien. 

Tne  same  situation  normally  exists  where 
a  broker  is  carrying  an  account  of  his  own 
and  aj  omnibus  account  for  his  customers 
with  a  second  broker.  Any  lien  which  the 
eecond  broker  carrying  the  accounts  may 
have  against  customers’  securities  in  the 
omnibus  account  to  secure  the  first  broker’s 
debit  balance  in  his  own  account  would  like¬ 
wise  Involve  a  violation  by  the  first  broker 
of  paragraph  (al  (2)  and,  in  some  cases,  of 
paragraph  (a)  (3)  of  the  rules. 

In  order  to  avoid  such  violations  of  Rules 
X-8C-1  (17  CFR,  240.8C-1)  and  X-15C2-1  (17 
CFR.  240.15c2-l),  brokers  who  pledge  custo¬ 
mers’  securities  with  any  pledgee  from  whom 
they  are  also  borrowing  on  their  own  securi¬ 
ties  must  see  to  it  that  the  pledgee,  whether 
it  be  a  bank,  another  broker  or  any  other 
lender,  does  not  obtain  a  general  or  so-called 
“cross-lien”  on  customers’  securities  as  addi¬ 
tional  collateral  for  other  loans  which  it  has 
made  to  the  broker  on  his  own  securities  or 
those  of  his  partners  on  other  non-customers. 
In  other  words,  where  a  broker  pledges  cus¬ 
tomers’  securities  as  well  as  his  own  securities 
with  a  single  pledgee  to  secure  several  loans, 
one  or  more  of  which  are  made  against  the 
broker’s  own  securities,  it  will  be  necessary 
that  the  pledgee  does  not  have  a  lien  upon 
customers’  securities  for  any  loan  except 
other  loans  also  made  against  securities  car¬ 


ried  for  the  account  of  customers  of  the  same 
broker. 

It  will  also  be  necessary  to  see  that  the 
pledgee,  unless  he  is  a  broker  or  dealer  sub¬ 
ject  to  Rule  X-8C-1  (17  CFR,  240.8C-1)  or 
Rule  X-15C2-1  (17  CFR,  240.15C2-1),  does 
not  have  a  right  to  rehypothecate  customers’ 
securities  commingled  wdth  those  of  the 
broker  or  to  rehypothecate  customers’  securi¬ 
ties  for  a  sum  greater  than  the  loans  against 
those  securities. 

Furthermore,  in  situations  where  the 
broker  will  use  the  proceeds  of  a  “day  loan” 
to  take  up  or  otherwise  acquire  securities  for 
his  own  account  as  well  as  for  the  account 
of  customers,  it  will  be  necessary  that,  at  any 
particular  time,  the  lien  of  the  pledgee  under 
“day  loans”  upon  securities  of  customers 
shall  be  no  greater  than  that  amount  of  the 
j)roceeds  of  the  “day  loans”  as  is  then  actually 
in  use  to  acquire  customers’  securities,  plus 
the  amount  of  other  loans  (i.  e.,  not  “day 
loans”)  collateralized  in  whole  or  in  part  by 
customers’  securities.  Such  a  limitation  on 
the  lien  of  the  “day  loan”  would  prevent  not 
only  the  violation  of  paragraph  (a)  (2)  which 
would  otherwise  result  from  commingling 
customers’  securities  with  the  firm’s  own 
securities  under  such  a  loan,  but  also  possi¬ 
ble  violations  of  paragraph  (a)  (3)  which 
might  so  result. 

’The  Commission  understands  that  a  sub¬ 
stantial  time  before  the  rules  become  effec¬ 
tive,  banks  which  customarily  do  a  loan 
business  with  brokers  and  dealers  will  have 
made  appropriate  revisions  in  their  general 
loan  agreements  as  well  as  in  their  “day 
loan”  agreements  designed  to  permit  brokers 
to  meet  the  requirements  of  paragraphs  (a) 
(2)  and  (a)  (3)  of  the  rules.  • 

Although  paragraph  (a)  (3)  of  the  rules 
does  prevent  a  pledgee  from  having  a  lien  on 
customers’  securities 'for  loans  made  against 
the  brokers’  own  securities,  paragraph  (e)  of 
the  rules  permits  the  converse.  That  is,  it 
permits  what  might  be  called  a  “one-way 
lien”  against  the  broker’s  own  securities  as 
additional  collateral  for  loans  made  against 
customers’  securities.  To  this  end  the  rules 
provide  that  the  broker  may  use  his  own 
securities  as  additional  collateral  for  day 
loans  and  for  loans  which  are  “made  against 
securities  carried  for  the  account  of  cus¬ 
tomers.”  For  the  purposes  of  this  exemption, 
such  a  loan  is  defined  as  a  loan  which  is  ob¬ 
tained  or  lncrea.>ed  only  on  the  basis  of  secur¬ 
ities  carried  for  the  account  of  cus¬ 
tomers.  •  •  •  *  The  exception  does  not 
permit  the  broker  to  deposit  his  own  securi¬ 
ties  as  collateral  in  substitution  for  cus¬ 
tomers’  securities. 

Notice  requirements.  Finally,  paragraph 
(f)  of  Rule  X-8C-1  (17  CFR.  240.8C-1)  pro¬ 
vides  that  no  person  subject  to  Its  provisions 
shall  hypothecate  any  securities  of  a  cus¬ 
tomer  unless  at  or  prior  to  the  hypothecation 
he  gives  WTltten  notice  to  the  pledgee  that 
the  security  pledged  is  carried  for  the  ac¬ 
count  of  a  customer  and  that  the  hypotheca¬ 
tion  does  not  contravene  the  rule.  However, 
in  the  case  of  an  omnibus  account,  where 
written  notice  to  the  broker  carrying  the  ac¬ 
count  may  not  be  practicable  before  each 
transaction  which  results  in  a  pledging  of 
the  securities  bought  for  the  account,  the 
member,  broker  or  dealer  for  whom  the  ac¬ 
count  is  carried  need  only  furnish  a  signed 
statement  to  the  broker  carrying  the  omnibus 
account  that  all  securities  in  such  account 
will  be  customers’  securities  and  that  the 
hypothecations  will  not  contravene  the  rule. 
Day  loans  which  are  made  and  to  be  repaid 
on  the  same  calendar  day  are  exempted  from 
these  requirements  for  the  giving  of  notice  to 
pledgee. 

[Securities  Exchange  Act  Release  No. 
2690,  November  15,  1940] 


*  The  deleted  material  was  rendered  inap¬ 
plicable  by  subsequent  amendment  of  the 
rules. 


§  241.2822  Opinion  of  General  Coun¬ 
sel,  relating  to  paragraph  (b)  (2)  (ii)  of 
Rules  X-8C-1  (17  CFR.  §  240.SC-1)  and 
X-15C2-1  (17  CFR.  §  240.15C2-1)  under 
the  Securities  Act.  concerning  the  hy¬ 
pothecation  of  customers’  securities. 

Your  first  question  assumes  a  situation 
in  which  a  dealer  sells  securities  to  an  out- 
of-town  customer.  The  customer  instiuets 
the  dealer  to  deliver  the  securities  to  the 
X  National  Bank  for  his  account  against  full 
payment  of  the  purchase  price  to  be  made 
by  the  X  National  Bank.  As  soon  as  the 
dealer  is  in  a  position  to  make  delivery  he 
puts  the  securities  into  an  envelope  addressed 
to  the  X  National  Bank  for  the  account  of 
the  out-of-town  customer.  At  the  same 
time,  a  bookkeeping  entry  is  made  showing 
the  certificate  numbers  of  the  certificates 
which  are  to  be  delivered  to  the  X  National 
Bank  in  accordance  with  the  customer’s  in¬ 
structions.  The  dealer’s  messenger  tenders 
the  security  to  the  X  National  Bank.  How¬ 
ever,  the  X  National  Bank  for  some  reason 
refuses  to  accept  delivery  and  to  pay  the 
purchase  price.  You  ask  whether  such  secu¬ 
rities  by  reason  of  this  act  of  identification 
have  become  “securities  carried  for  the  ac¬ 
count  of”  the  out-of-town  customer  under 
paragraph  (b)  (2)  (ii)  of  Rules  X-8C-1  (17 
CFR,  240.8C-1)  and  X-15C2-1  (17  CFR, 

240.15C2-1 ) . 

It  is  my  opinion  that  under  these  circum¬ 
stances  the  securities  in  question  have  not 
been  “appropriated”  by  the  dealer  to  the 
customer  within  the  meaning  of  that  para¬ 
graph  of  the  Rules  and  therefore  are  not 
“securities  carried  for  the  account”  of  the 
customer.  Such  identification  as  has  been 
made  by  the  dealer  is  merely  incidental  to 
the  mechanics  of  the  delivery  which  is  re¬ 
quired  to  fulfill  the  sale.  In  my  opinion,  in 
situations  where  the  terms  of  the  sale,  call 
for  delivery  to  the  buyer  or  to  an  agent  of 
the  buyer  against  full  payment  of  the  pur¬ 
chase  price,  “appropriation”  within  the 
meaning  of  the  Rules  normally  would  occur 
only  when  delivery  is  made  to  the  purchaser 
or  the  purchaser’s  agent  and  accepted  by 
him. 

As  a  second  question,  you  ask  when  “ap¬ 
propriation”  occurs  if  the  out-of-town  buyer 
instructs  the  dealer  to  ship  the  securities  to 
him  under  a  sight  draft  to  which  the  secu¬ 
rities  are  attached.  I  understand  that  in 
such  a  case  the  dealer  gives  the  draft  and 
the  securities  to  a  bank  for  transmittal  and 
collection  and  that  ordinarily  such  bank  is 
considered  the  sole  agent  of  the  forwarding 
dealer  for  the  purposes  of  transmission  and 
collection.  Here  again,  it  }a  my  view  that 
the  securities  are  not  “appropriated”  to  the 
customer  under  the  rules  until  they  are  de¬ 
livered  to  the  buyer  or  the  buyer’s  agent  and 
the  draft  has  been  honored.  Whether  the 
dealer  gives  the  securities  and  the  draft  to 
the  bank  for  “collection  only”  or  obtains 
immediate  credit  from  the  bank  on  the  draft 
by  discounting  it  or  otherwise  is  in  my  opin¬ 
ion  immaterial. 

Of  course,  this  opinion  as  to  when  “appro¬ 
priation”  occurs  In  such  a  case  is  predicated 
upon  what  I  understand  to  be  the  customary 
practice  in  the  business.  It  is  possible  that 
special  arrangements  may  be  made  betv/een 
the  parties  as  a  result  of  which  “appro¬ 
priation”  may  take  place  before  the  delivery 
of  the  securities  and  the  honoring  of  the 
draft.  This  opinion  does  not  purport  to  pass 
upon  such  special  cases. 

Finally,  you  inquire  when  “appropriation” 
under  the  Rules  takes  place  in  dealers’  trans¬ 
actions  in  which  there  is  no  agreement  as 
to  the  time,  method  and  place  of  delivery, 
or  in  which  for  other  reasons  prompt  delivery 
of  the  securities  sold  is  not  contemplated. 
In  those  situations  the  securities  would  be 
considered  to  have  been  “appropriated”  when 
the  dealer  segregates,  identifies  or  otherwise 
earmarks  the  securities  sold  either  by  tagging 
them,  by  placing  them  in  an  envelope  for  the 
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customer  or  by  Identifying  them  by  some 
other  means,  such  as  a  bookkeeping  entry. 
In  the  customer’s  account,  of  the  certificate 
numbers  of  the  securities  sold  to  him.  Prom 
that  time  on  the  securities  are  “securities 
carried  for  the  account  of”  customers  and, 
subject  to  the  temporary  exception  for  exist¬ 
ing  liens  which  paragraph  (b)  (2)  (11)  of 
the  Rules  Itself  provides,  any  pledge  of  the 
securities  would  have  to  meet  the  require¬ 
ments  of  the  Rules. 

[Securities  Exchange  Act  Release  No. 
2822,  March  17,  1941] 

§  241.3040  Partial  text  of  letter  sent 
by  the  Director  of  the  Trading  and  Ex¬ 
change  Division  to  certain  securities 
dealers  who  had  failed  to  keep  records 
of  the  times  of  their  securities  transac¬ 
tions.  as  required  by  Rules  X-17A~3  (17 
CFR.  240.17a-3)  and  X-17A-4  (17  CFR, 
240.17a-4)  under  the  Securities  Ex¬ 
change  Act. 

I  wish  to  emphasize  that  paragraph  (a) 
(7)  of  Rule  X-17A-3  (17  CFR,  240.17a-3) 
specifically  requires  that  “a  memorandum  of 
each  purchase  and  sale  of  securities”  for  the 
account  of  your  firm  be  kept  which  must 
show  "the  price  and,  to  the  extent  feasible, 
the  time  of  execution”  of  each  transaction. 
The  phrase  “to  the  extent  feasible”  was  in¬ 
tended  to  be  applicable  only  in  exceptional 
circumstances  where  it  might  be  actually  im¬ 
possible  to  determine  the  exact  time  of  execu¬ 
tion.  In  this  connection,  I  wish  to  point 
out  that  our  experience  has  demonstrated 
that  It  is  In  fact  feasible  to  keep  the  times  of 
so-caUed  “trading  transactions”.  I  might 
also  add  that  a  transaction  is  “executed” 
within  the  meaning  of  the  rule  when  the 
contract  to  sell  or  purchase,  as  the  case  may 
be.  Is  entered  Into  by  the  trader  or  other 
person  authorized  to  effect  transactions  for 
the  account  of  the  firm. 

I  therefore  suggest  that  your  firm  take 
prompt  steps  to  Insure  the  recording  of  the 
times  of  all  transactions  executed  by  your 
trading  department  as  well  as  of  all  other 
transactions.  Even  in  unusual  situations 
where  It  may  be  physically  Impossible  to 
determine  the  precise  time  when  the  trans¬ 
action  was  executed,  the  rule  requires  that 
at  least  the  approximate  time  be  noted. 

[Securities  Exchange  Act  Release  No. 
3040,  October  13,  19411 

§  241.3056  Opinion  of  General  Coun¬ 
sel,  relating  to  the  anti- manipulation 
provisions  of  section  9  (a)  (2),  10  (b) 
and  15  (c)  (1)  of  the  Securities  Exchange 
Act  of  1934,  as  well  as  section  17  (a)  of 
the  Securities  Act  of  1933. 

You  have  asked  me  for  my  opinion  as  to 
the  legality  of  certain  transactions  which  you 
propose  to  effect  In  stock  of  the  X  Corpora¬ 
tion,  a  security  listed  on  a  national  securities 
exchange  and  registered  under  the  Securities 
Exchange  Act  of  1934.  As  I  understand  the 
situation  from  your  letter,  you  have  made  a 
study  of  the  condition  of  the  X  Corporation, 
and  have  satisfied  yourself  that,  at  the  cur¬ 
rent  market  quotation,  the  stock  is  under- 
priced.  You  have  recently  acquired  a  sub¬ 
stantial  block  of  the  stock  in  a  privately  ne¬ 
gotiated  transaction,  and  contemplate  mak¬ 
ing  a  public  distribution  of  the  block  so 
acquired.  In  order  to  increase  the  size  of 
the  proposed  redistribution  you  wish  to  pur¬ 
chase  additional  shares  in  the  open  market. 
Your  letter  indicates  that  you  expect  that 
your  purchases  of  additional  shares  will  have 
the  effect  of  raising  the  market  price  of  the 
stock  to  a  figure  somewhat  closer  to  what  you 
consider  to  be  Its  true  value.  Your  proposed 
redistribution  would  be  at  that  increased 
figure. 

In  entering  upon  any  such  program,  it  is 
essential  to  keep  In  mind  the  provisions  of 


section  9  (a)  (2)  of  the  Securities  Exchange 
Act,  which  makes  it  unlawful,  directly  or 
indirectly,  “to  effect  •  •  •  a  series  of 

transactions  in  any  security  registered  on  a 
national  securities  exchange  creating  actual 
or  apparent  active  trading  in  such  security  or 
raising  or  depressing  the  price  of  such  secur¬ 
ity,  for  the  purpose  of  inducing  the  purchase 
or  sale  of  such  security  by  others.  (The  Ital¬ 
ics  are  mine.) 

Your  letter  shows  that  a  vital  part  of  your 
program  will  be  the  expected  rise  In  price 
which  will  enable  you  to  make  the  profit 
w’lthout  which  you  would  naturally  be  un¬ 
willing  to  go  into  the  operation.  As  you 
point  out,  any  substantial  buying  on  your 
part  would  naturally  advance  the  price. 
Bringing  about  a  price  rise  by  extensive  pur¬ 
chases  is  not  unlav/ful  in  Itsself;  this  was 
recognized  by  the  Senate  Committee  on 
Banking  and  Currency,  which,  in  its  repMsrt 
on  the  Act  prior  to  its  passage,  said: 

“To  manipulate  the  price  of  a  security  by 
any  series  of  transactions  with  the  specific 
intent  of  raising  or  depressing  the  price,  is 
prohibited  by  paragraph  (3)  [the  present 
paragraph  (2)|.  Any  extensive  purchases 
or  sales  are  bound  to  cause  changes  in  the 
market  price  of  the  security,  but  mere  knowl¬ 
edge  on  the  part  of  the  purchaser  or  seller 
that  his  transactions  will  have  this  effect 
is  not  sufficient  to  bring  him  within  the 
scope  of  this  provision.  Thus,  if  a  person 
is  merely  trying  to  acquire  a  large  block  of 
stock  for  investment,  or  tlesires  to  dispose 
of  a  big  holding,  his  knowledge  that  in  doing 
so  he  will  affect  the  market  price  does  not 
suffice  to  make  his  actions  unlawful,”  Sen. 
Rep.  No.  792,  p.  17,  73d  Cong.,  2d  sess. 

The  purpose  of  Section  9  (a)  (2)  is  thus 
not  to  prohibit  purchasing  which  may  ad¬ 
vance  the  market,  or  selling  which  may  de- 
pres  it.  However,  when  purchasing  is  done 
under  such  circumstances  that  it  must  be 
expected  to,  and  does,  raise  the  price,  and 
where  the  purpose  of  such  purchasing  is  to 
induce  others  to  purchase — presumably  at 
the  higher  levels  thus  created — the  statutory 
elements  are  present,  and  a  violation  of  the 
Act  is  Involved.  The  Act  makes  unlawrful 
any  series  of  purchases  made  for  such  a  pur¬ 
pose,  whether  or  not  the  purpose  is  achieved, 
1.  e.,  whether  or  not  any  other  persons  do 
in  fact  purchase  at  the  higher  levels.  And 
furthermore,  it  is  immaterial  that  the  pro¬ 
gram  is  undertaken  in  a  bona  fide  belief  that 
the  security  ought  for  some  reason  to  be 
selling  at  the  higher  level. 

As  the  existence  of  a  violation  of  Section 
9  (a)  (2)  is  dependent  upon  the  precise  acts 
engaged  in  during  the  course  of  an  operation 
and  the  purpose  wdth  which  they  are  entered 
into,  I  am  naturally  reluctant  to  attempt  any 
expression  of  opinion  in  advance  as  to  wheth¬ 
er  any  proposed  operation  will  be  in  viola¬ 
tion  of  the  law.  Only  an  analysis  of  the 
precise  activities  conducted  can  Justify  an 
opinion  on  such  a  question.  And,  of  course, 
questions  of  purpose  and  motive  can  ordinar¬ 
ily  be  best  determined  by  the  observer  on  the 
basis  of  the  evidentiary  weight  to  which  con¬ 
crete  facts  and  actions  are  reasonably  en¬ 
titled.  It  is  in  this  sense  that  the  timing 
of  any  selling  in  which  you  may  engage  be¬ 
comes  Important.  Let  me  illustrate  this  by 
two  hypothetical  cases: 

On  the  one  hand,  let  us  suppose  that  a 
broker,  believing  a  stock  to  be  underpriced, 
enters  into  a  buying  program  which,  in  view 
of  the  condition  of  the  market,  he  knows 
will  have  the  result  of  raising  the  price. 
Prom  time  to  time  he  disposes  of  part  of  his 
purchases,  either  over  the  exchange  or  over- 
the-counter,  to  customers  attracted  either 
by  the  rising  price  or  the  increased  activity, 
at  the  levels  which  his  buying  has  thus  cre¬ 
ated.  Or,  to  vary  the  case,  he  makes  no  sales 
until  his  purchases  have  carried  the  price  to 
what  he  considers  proper  levels,  and  then 
disposes  of  the  stock  at  those  levels,  either 
over-the-counter  to  his  customers,  or,  if  he 
believes  the  market  by  reason  of  the  in¬ 
creased  activity  he  has  generated  will  take 


the  selling  without  breaking,  by  means  of 
sales  over  the  exchange. 

In  either  case,  the  broker  will  have  ef¬ 
fected  a  series  of  purchases  creating  acti\e 
trading  and  raising  the  price  of  the  security, 
and  it  will  be  difficult  to  avoid  the  inference 
that  his  transactions  were  effected  for  the 
illegal  purpose  of  inducing  others  to  buy. 
The  fact  that  the  broker  may  have  believed 
bona  fide  that  the  stock  at  higher  levels 
would  still  be  a  good  buy  for  his  customers 
is  immaterial;  tampering  with  a  market, 
manipulating  it,  cannot  be  excused  even  by 
an  honest  belief  that  it  would  be  of  benefit 
to  others  to  have  it  tampered  with.  And 
in  the  picture  I  have  drawn,  the  relevance 
of  the  sales  is  not  that  thev  are  an  indis¬ 
pensable  element  of  the  offense,  but  that 
they  are  of  great  evidentiary  weight  in  de¬ 
termining  the  purpose  with  which  the  buy¬ 
ing  was  undertaken.  Consequently,  under 
the  circumstances  stated,  I  should  be  of  the 
opinion  that  the  broker  in  question  was 
guilty  not  only  of  violating  section  9  (a) 
(2)  of  the  Securities  Exchange  Act.  but  also 
of  violating  the  general  fraud  provisions  of 
the  Securities  Act  and  the  Securities  Ex¬ 
change  Act.  In  this  connection  I  direct  your 
attention  to  the  Commission's  opinion  In 
the  Matter  of  Barrett  &  Co.,  Securities  Ex¬ 
change  Act  Release  No.  2901.- 

On  the  other  hand,  let  us  suppose  the  case 
of  a  broker  who  enters  into  a  similar  buying 
program  with  the  same  faith  in  the  value 
of  a  stock,  and  the  same  belief  that  at  higher 
levels  it  will  still  be  a  good  buy  for  his  cus¬ 
tomers,  This  broker  likewise  knows  that  his 
buying  will  affect  the  price  of  the  stock, 
either  through  increased  activity  or  rising 
prices.  He  does  not  buy,  however,  for  the 
purpose  of  inducing  others  to  purchase,  but 
rather  for  the  purpose  of  acquiring  a  supply 
which  he  can  dispose  of  at  a  profit  If  an  ex¬ 
pected  Increase  in  market  price  does  ma¬ 
terialize  from  other  causes  than  his  buying 
activity.  Consequently,  this  broker,  before 
making  any  sales,  whether  on  the  exchange 
or  over-the-counter,  takes  care  to  permit  a 
sufficient  period  of  time  to  elapse  from  time 
'of  his  last  purchase  to  make  sure  that  the 
effect  of  his  purchases  on  the  market  will 
have  been  dissipated,  and  the  market  will 
have  found  a  level  (whether  above,  below,  or 
at,  his  last  purchase  price)  which  is  its  own 
independent  level,  created  by  outside  factors 
of  supply  and  demand  and  vinaffected  by  his 
own  activities.  The  length  of  time  he  waits 
will  be  dependent  upon  the  character  of  the 
market,  and  the  length  of  time  which  the 
market  takes  to  lose  the  effect  of  his  buying. 

Of  course,  other  factors  discernible  in  con¬ 
nection  with  the  operation  might  be  of  evi¬ 
dentiary  value  in  establishing  the  existence 
of  a  manipulative  purpose  even  though  re¬ 
sales  were  not  undertaken  in  proximity  to 
the  purchasing.  Such  factors  might  Include 
the  pattern  of  the  broker’s  purchasing — that 
Is,  whether  his  purchases  were  made  in  a 
manner  particularly  calculated  to,  raise  mar¬ 
ket  prices,  whether  he  accompanied  his  buy¬ 
ing  by  efforts  to  induce  others  to  buy  in  the 
market  at  the  same  time,  whether  he  was 
being  pressed  to  repay  or  reduce  bank  loans 
for  which  securities  of  the  same  issues  were 
held  as  collateral.  The  presence  of  these  or 
other  similar  factors  might  well  lead,  as  a 
matter  of  evidence,  to  the  conclusion  that 
the  broker  was  motivated  by  a  manipulative 
purpose. 

However,  In  the  absence  of  such  other  com¬ 
plicating  factors,  it  would  seem  that  in  the 
case  I  have  last  described  any  inference  of 
Illegality  which  might  have  arisen  merely 
from  the  fact  that  the  broker’s  buying  had 
raised  the  market  price  would  be  rebutted 
by  the  fact  that  he  had  avoided  resales  until 
the  effect  of  his  buying  on  the  market  had 
been  dissipated  and  the  market  price  had 
become  a  price  uninfluenced  by  his  buying 
program, 

I  appreciate  that  in  the  two  cases  I  have 
described  the  brokers  may  claim  to  have  been 
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motivated  by  equally  genuine  desires  to  as¬ 
sist  their  customers  into  good  and  fairly 
priced  Investments.  But  the  facts  of  the 
second  case,  as  I  have  stated  them,  do  not 
seem  to  me  to  raise  any  Inference  of  manipu¬ 
lation,  whereas  I  believe  that  from  the  facts 
of  the  first  case  a  manipulation  may  fairly  be 
Inferred.  And  the  program  presented  by 
your  letter  seems  to  me  to  fall  within  the  first 
rather  than  the  second  of  my  two  hypotheti¬ 
cal  cases.  The  act  is  designed  to  prevent 
manipulative  activities,  and  does  not  excuse 
them  merely  because  they  may  be  in  part 
benevolently  Inspired. 

[Securities  Exchange  Act  Release  No. 
3056,  October  27,  1941] 

§  241.3069  Opinion  of  the  Chief  Coun¬ 
sel  to  the  Corporation  Finance  Division 
relating  to  when-issued  trading  of  se¬ 
curities  the  issuance  of  which  has 
already  been  approved  by  a  federal  dis¬ 
trict  court  under  Chapter  X  of  the  Bank¬ 
ruptcy  Act.  This  is  the  same  as  Trust 
Indenture  Act  Release  No.  31  (17  CFR 
261.31).  [Securities  Exchange  Act  Re¬ 
lease  No.  3069,  January  4,  19451 

§  241.3085  Statement  of  Commission 
policy  with  respect  to  the  acceleration 
of  the  effective  date  of  a  registration 
statement. 

Section  12  (d)  of  the  Securities  Exchange 
Act  of  1934  confers  upon  the  Securities  and 
Exchange  Commission  discretionary  author¬ 
ity  to  accelerate  the  effective  date  of  regis¬ 
tration  of  securities  for  which  applications 
for  registration  are  filed  under  Section  12 

(b)  and  (c).  The  Commission’s  general 
policy  regarding  requests  for  acceleration 
will  be  as  follows: 

The  Commission  will  consider  requests  for 
acceleration  of  the  effective  date  of  regis¬ 
tration  of  securities  in  cases  where,  in  its 
opinion,  adequate  and  reasonably  current 
information  concerning  the  issuer  has  pre¬ 
viously  been  filed  and  made  available  to  the 
general  public  under  any  Act  administered 
by  the  Commission.  However,  in  passing 
upon  requests  for  acceleration  the  Commis¬ 
sion  will  also  consider  the  following  addi¬ 
tional  factors: 

(a)  The  adequacy  of  disclosure  in  the  ap¬ 
plication  for  registration  and  its  general 
compliance  with  the  requirements  of  the 
Act  and  the  rules  and  regulations  there¬ 
under; 

(b)  The  distribution  of  the  securities  be¬ 
ing  registered  or  the  distribution  of  other 
securities  related  thereto; 

(c)  'Fhe  operation  of  the  exchange’s  trad¬ 
ing  mechanism  in  relation  to  the  date  on 
which  effective  registration  is  requested: 

(d)  Compliance  with  the  registration  re¬ 
quirements  of  the  Securities  Act  of  1933: 

(e)  Any  other  factors  pertinent  to  the  par¬ 
ticular  case,  such  as  required  stockholder  ap¬ 
proval;  ouallfication  under  applicable  State 
”Blue-sky”  laws;  authorization  by  appropri¬ 
ate  State  and  Federal  Agencies  having  Juris¬ 
diction;  Court  proceedings:  and  similar  mat¬ 
ters  connected  with  the  securities  being  reg¬ 
istered  or  with  other  securities  related 
thereto. 

Requests  for  acceleration  of  the  effective 
date  of  registration  of  securities  may  be  made 
either  by  the  registrant  or  its  authorized  rep¬ 
resentatives  or  by  the  exchange  on  which 
registration  Is  sought.  Every  request  should 
be  in  writing  and  should  state  the  grounds 
hpon  which  it  is  based  and  the  approximate 
date  on  which  effective  registration  is  desired. 

While  the  Commission  will  cooperate  with 
registrants  and  w’ith  exchanges  by  acting 
hpon  requests  for  acceleration  as  promptly 
as  possible,  consistent  with  the  public  inter¬ 
est  and  the  protection  of  investors,  applica¬ 
tions  for  registration  should  be  filed  early 
enough  to  allow  at  least  ten  days  for  exami¬ 


nation  of  the  application  and  consideration 
of  the  request  for  acceleration  by  the  Com¬ 
mission. 

Wherever  applications  can  be  filed  sufla- 
clently  in  advance  to  permit  registration  to 
become  effective  in  the  ordinary  course,  re¬ 
quests  for  acceleration  should  not  be  made. 

[Securities  Exchange  Act  Release  No. 
3085,  December  6,  1941] 

§  241.3380  Letter  of  the  Director  of  the 
Corporation  Finance  Division  relating  to 
sections  14  and  18. 

Tlie  rules  in  Regulation  X-14  (17  CFR, 
240.14)  provide  in  effect  that  no  proxy  solici¬ 
tation  relating  to  a  meeting  of  security  hold¬ 
ers  at  which  the  election  of  directors  is  an 
item  of  business  shall  be  made  by  the  man¬ 
agement  of  the  issuer  unless  each  person 
solicited  is  concurrently  furnished  or  has 
previously  been  furnished  with  an  annual 
report  to  security  holders  containing  such 
financial  statements  for  the  last  fiscal  year 
as  will,  in  the  opinion  of  the  mant^ement, 
adequately  reflect  the  position  and  oi>erations 
of  the  issuer.  The  rules  further  require  that 
copies  of  the  annual  report  to  stockholders 
must  be  mailed  to  the  Commission  in  order 
that  it  may  check  compliance  with  the  rule. 
You  inquire  whether  the  reports  thus  mailed 
are  considered  by  the  Commission  to  be  ma¬ 
terial  “filed”  with  the  Commission  within  the 
meaning  of  Section  18  of  the  Act  and  there¬ 
fore  to  be  subject  to  the  liabilities  imposed 
by  that  section. 

We  do  not  regard  the  copies  of  annual 
reix)rts  so  mailed  to  the  Commission  to  be 
proxy  solicitation  material  “filed”  with  the 
Commission  or  subject  to  the  proxy  rules 
or  to  the  liabilities  of  Section  18  of  the  Act 
except  in  cases  in  which  the  issuer  sp)ecifically 
requests  that  it  be  treated  as  part  of  the 
proxy  soliciting  material  or  in  cases  in  which 
it  is  Incorporated  in  the  proxy  statement 
by  reference.  This  is  so  whether  the  annual 
report  is  sent  to  the  persons  solicited  and 
to  the  Commission  in  advance  of  the  proxy 
statement  or  concurrently  with  it. 

[Securities  Exchange  Act  Release  No. 
3380,  February  2,  1943] 

§  241.3385  Excerpts  from  letters  of 
the  Director  of  the  Corporation  Finance 
Division  relating  to  section  14  and 
Schedule  14 A  under  Regulation  X-14 
(17  CFR,  240.14).  The  first  excerpt  re¬ 
fers  to  paragraph  (H)  of  item  5  of 
Schedule  14A  which  reads  as  follows: 

Describe  briefly  any  interest,  direct  or  in¬ 
direct,  of  each  person  who  has  acted  as  a 
director  of  the  Issuer  during  the  past  year 
and  each  person  nominated  for  election  as  a 
director  and  any  associates  of  such  director 
or  nominee  in  any  transaction  during  the 
past  year  or  in  any  proposed  transaction  to 
which  the  issuer  or  any  subsidiary  was  or  is 
to  be  a  party.  No  reference  need  be  made  to 
immaterial  and  insignificant  transactions. 
If  the  interest  was  or  is  to  he  in  the  pur¬ 
chase  or  sale,  other  than  in  the  ordinary 
course  of  business,  of  property  by  the  issuer 
or  a  subsidiary,  include  a  statement  of  the 
cost  of  the  property  to  the  Issuer  or  sub¬ 
sidiary  and  a  statement  of  the  cost  to  the 
purchaser  or  vendor. 

The  definition  of  the  term  “associate” 
in  Rule  X-14A-9  (17  CFR,  240.14A-9), 
which  is  referred  to  in  the  Director’s  let¬ 
ter,  reads  as  follows: 

The  term  “associate”,  used  to  indicate  a 
relationship  with  any  persons,  means  (1) 
any  corporation  or  organization  (other  than 
the  issuer  or  a  majority  owned  subsidiary  of 
the  issuer)  of  which  such  person  is  an  ofiBcer 
or  partner  or  is,  directly  or  Indirectly,  the 
beneficial  owner  of  10%  or  more  of  any  class 
of  equity  securities,  (2)  any  trust  or  other 


estate  in  which  such  person  has  a  substan¬ 
tial  beneficial  interest  or  as  to  which  such 
person  serves  as  trustee  or  in  a  similar 
fiduciary  capacity,  and  (3)  any  relative  or 
spouse  of  such  person  having  the  same  home 
as  such  person. 

The  Director’s  comment  on  this  item 
follows : 

In  general,  the  following  principles  should 
be  observed  in  preparing  the  information 
called  for  by  paragraph  (H)  of  item  6. 

’The  word  “iiiterest”  means  a  material  in¬ 
terest.  In  determining  the  materiality  of  a 
person’s  interest,  the  scope  of  the  definition 
of  the  word  “associate”  in  Rule  X-14A-9 
(17  CFR,  240.14a-9)  may' be  considered  as 
Indicating  the  type  of  interest  in  respect  of 
which  information  should  be  furnished.  For 
example,  the  fact  that  a  director  of  the  issuer 
is  also  a  director  of  another  company  is  not 
enough  of  Itself  to  establish  the  materiality 
of  his  interest  in  transactions  between  the 
two  companies.  On  the  other  hand,  if  the 
director  of  the  issuer  were  an  officer  or  holder 
of  10%  or  more  of  the  stock  of  the  other 
company,  his  interest  in  transactions  between 
the  two  companies  should  be  disclosed  unless 
the  transactions  were  immaterial  and  insig¬ 
nificant. 

Your  letter  sets  out  a  list  of  transactions 
between  your  company  and  other  companies 
or  firms  in  which  a  director  of  your  company 
is  a  director  or  partner  of  the  other  party  to 
the  transaction.  If  the  director’s  Interest  In 
the  transaction  arises  merely  from  the  fact 
that  he  is  a  director  of  the  other  company, 
it  appears  in  the  light  of  the  principles  stated 
above  that  no  mention  of  the  transaction 
need  be  made.  However,  in  commenting  on 
your  questions  I  shall  assume  that  your  di¬ 
rector  is  an  officer,  partner  or  10%  stock¬ 
holder  of  the  other  party  to  the  transaction. 
Your  list  is  as  follows: 

1.  A  bank  which  makes  commercial  loans 
to  the  company  at  the  going  rate  of  interest 
and  also  issues  Letters  of  Credit,  etc.  at  the 
going  rate. 

2.  An  insurance  company  which  issues 
policies  of  Marine  Insurance  in  the  usual 
form  and  at  the  usual  rates. 

3.  An  industrial  company  from  which  the 
Company  makes  purchases  of  machinery, 
equipment  or  supplies. 

4.  A  law  firm  which  is  employed  on  an 
annual  basis  to  handle  various  legal  matters. 

5.  A  tenant  at  a  substantial  rent  of  part  of 
an  office  building  owned  by  a  subsidiary  of 
this  company. 

6.  A  railroad  over  which  this  Company 
ships  most  of  its  products. 

7.  A  telegraph  company. 

8.  A  telephone  company. 

9.  An  electric  light  company. 

10.  A  sales  agent  for  one  particular  line  of 
fabrics  in  one  city. 

I  believe  that  a  director’s  Interest  in  trans¬ 
actions  with  the  companies  referred  to  in  7, 
8  and  9  need  not  be  referred  to  under  para¬ 
graph  H  if  the  transactions  Involved  the 
ordinary  services  rendered  by  such  companies 
and  the  services  were  rendered  at  the  usual 
and  regular  rates.  If  the  transactions  in¬ 
volved  extraordinary,  unusual  or  special  serv¬ 
ices  and  were  not  immaterial  and  insignifi¬ 
cant,  the  interest  of  directors  in  them  should 
be  disclosed. 

Directors’  or  their  associates*  interest  in 
transactions  with  the  companies  referred  to 
in  1  to  5,  inclusive,  and  in  10  should  be  dis¬ 
closed  unless  the  transactions  were  imma¬ 
terial  and  insignificant. 

If  a  choice  between  two  or  more  carriers 
is  available  to  the  company  in  determining 
the  route  over  which  its  products  should  be 
shipped,  I  should  consider  that  the  director’s 
interest  in  the  transactions  referred  to  in 
6  should  be  disclosed  unless  the  transactions 
were  immaterial  and  insignificant. 

The  description  of  the  transaction  and  of 
the  director’s  interest  in  it  should  be  brief. 
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Details  such  as  the  dollar  amount  Involved 
and  the  precise  terms  of  the  arrangements 
need  not  be  stated. 

To  another  inquiry  regarding  the  same 
provision  of  the  rule,  the  Director  wrote 
as  follows: 

You  state  that  a  director  of  the  Issuer  is 
an  oiScer  of  a  banking  Institution  with  which 
the  company  may  have  funds  on  deposit,  or 
which  may  act  as  trustee  under  a  mortgage 
or  other  indenture,  or  as  transfer  agent  of 
stock,  or  as  registrar  with  respect  to  out¬ 
standing  stocks  or  bonds.  You  ask  whether 
the  director’s  Interest  in  these  transactions 
should  be  disclosed  under  item  5  (H). 

Where  a  director  of  the  issuer  is  an  officer 
of  a  banking  institution  which  during  the 
period  covered  by  the  statement  has  rendered 
services  as  trustee  under  a  mortgage  or  other 
Indenture,  the  existence  of  such  relationship 
should  be  disclosed  unless  the  whole  matter 
is  immaterial  and  Insignificant.  Directors' 
interests  in  the  other  transactions  mentioned 
In  this  item  need  not  be  disclosed. 

Another  excerpt  refers  to  the  para¬ 
graph  (I)  (3)  of  item  5  which  requires 
in  respect  of  each  director,  nominee,  or 
person  who  has  acted  as  an  officer  but 
not  as  a  director  and  who  has  received 
remuneration  in  excess  of  $20,000  during 
the  fiscal  year,  a  statement  of : 

'The  amount  paid  or  set  aside  by  the  is¬ 
suer  and  its  subsidiaries  primarily  for  the 
benefit  of  such  director,  officer  or  nominee, 
pursuant  to  each  pension  or  retirement  plan 
of  the  Issuer  and  its  subsidiaries  or  other 
similar  arrangement,  and  the  amount  of  the 
annual  benefits  estimated  to  be  payable  to 
such  director,  officer  or  nominee  in  the  event 
of  retirement. 

The  Director’s  comment  on  this  para¬ 
graph  follows: 

You  state  that  your  employees’  retirement 
plant  provides  for  contributions  to  the  re¬ 
tirement  fund  both  by  the  employees  and 
by  the  company.  The  amount  of  retirement 
benefits,  if  any,  which  a  particular  officer  or 
director  will  receive  will  depend  upon  his 
continuance  in  the  company’s  employ  until 
he  reaches  retirement  age  and  upon  the 
amount  of  his  salary  in  future  as  well  as 
past  years.  In  view  of  these  uncertainties 
and  of  the  fact  that  his  retirement  benefits 
will  result  in  part  from  his  own  contributions, 
you  suggest  that  you  should  not  include  in 
the  tabulation  called  for  by  item  5  (I)  the 
estimate  of  annual  retirement  benefits 
specified  in  paragraph  (3)  thereof. 

I  think  you  should  Include  the  required 
estimate  in  the  tabulation,  computing  It 
upon  the  assumption  that  an  employee  will 
continue  in  the  employ  until  normal  retire¬ 
ment  age  at  his  present  salary  and  explain  in 
a  footnote  the  assumptions  upon  which  the 
estimate  is  based.  The  footnote  may  also  in¬ 
clude  a  statement  to  the  effect  that  part  of 
the  sum  is  attributable  to  the  employee's  own 
contributions. 

The  following  excerpt  refers  to  para¬ 
graph  (L)  of  item  5  which  calls  for  the 
name  of  each  person  other  than  a  direc¬ 
tor,  officer  or  employee  of  the  issuer 
whose  aggregate  remuneration  from  the 
issuer  exceeded  $20,000,  the  amount  re¬ 
ceived  by  each  such  person  and  the  ca¬ 
pacity  in  which  it  was  received. 

You  point  out  that  paragraph  5  (L)  of 
Item  5  of  Schedule  14A  is  substantially  the 
same  as  item  11  of  Form  10-K,  the  form  on 
which  the  company  files  its  annual  report 
with  the  Exchange  and  with  the  Commission 
under  the  Securities'  Exchange  Act  of  1934. 
You  ask  whether  the  instructions  as  to  Item 
11  of  the  Instruction  Book  for  Form  10-K 
may  be  used  as  a  guide  in  determining  what 


disclosure  should  be  made  In  the  proxy  state¬ 
ment  under  Item  5  (L) . 

Item  5  (L)  is  Intended  to  elicit  information 
similar  to  that  required  to  be  given  under 
item  11  of  Form  10-K  and  the  Instructions  as 
to  that  item  may  properly  be  used  as  a  guide 
in  the  preparation  of  that  part  of  the  proxy 
statement. 

[Securities  Exchange  Act  Release  No. 
3385,  February  17,  19431 

§  241.3505  Opinion  of  the  Director  of 
the  Trading  and  Exchange  Division  re¬ 
lating  to  the  anti-manipulation  provi¬ 
sions  of  sections  9  (a)  (2),  10  (b),  15' (c) 
(1)  of  the  Securities  Exchnge  Act  of  1934, 
and  17  (a)  of  the  Securities  Act  of  1933. 

You  have  asked  me  for  an  opinion  as  to  the 
legality  of  certain  transactions  you  propose  to 
effect  in  the  debentures  of  “X”  Corporation 
which  are  being  publicly  offered  at  a  fixed 
price  by  an  underwriting  group  of  which  you 
are  a  member. 

I  understand  that  the  debentures  became 
effectively  registered  under  the  Securities  Act 
of  1933  several  days  ago,  and  that  the  offering 
was  made  on  the  day  following  the  effective 
date.  I  also  understand  that  since  the  com¬ 
mencement  of  the  offering  one  of  the  under¬ 
writers,  acting  as  manager  of  the  group  and 
as  the  agent  for  all  of  the  underwriters,  has 
been  effecting  purchases  of  the  debentures 
for  the  purpose  of  facilitating  the  distribu¬ 
tion.  You  have  not  yet  disposed  of  some  of 
the  debentures  which,  as  an  underwriter,  you 
purchased  from  the  Issuer,  and  as  a  member 
of  the  sellfng  group  have  purchased  additional 
debentures  from  the  manager.  You  have 
been  selling  the  debentures  at  retail  at  the 
fixed  public  offering  price. 

You  state  that,  in  addition  to  distributing 
the  debentures  through  your  retail  depart¬ 
ment  at  the  fixed  public  offering  price,  you 
would  like  to  buy  and  sell  the  debentures, 
through  your  trading  department,  at  prices 
which  may  exceed  the  price  at  which  your  re¬ 
tail  department  has  been  making  sales.  You 
ask  whether  such  “trading”^  transactions,  if 
effected  prior  to  the  completion  of  the  dis¬ 
tribution,  would  violate  any  of  the  anti- 
manipulative  provisions  of  law. 

I  believe  that  discussion  of  the  problems 
will  be  facilitated  by  considering  initially  the 
legality  of  purchases  made  at  prices  varying 
from  the  offering  price  when  such  purchases 
are  made  by  the  manager. 

Since  the  debentures  are  not  registered  on 
a  national  securities  exchange.  Section  9  (a) 
(2)  of  the  Securities  Exchange  Act  of  1934  is 
not  by  its  terms  directly  applicable.  How¬ 
ever,  the  Commission  has  consistently  ex¬ 
pressed  the  view  that  transactions  which 
would  violate  Section  9  (a)  (2) ,  if  effected  in 
a  registered  security,  would  be  in  violation  of 
Section  15  of  the  Securities  Exchange  Act 
and  Section  17  (a)  of  the  Securities  Act  of 
1933,  if  effected  in  a  security  which  is  not  so 
registered.  In  this  connection,  I  refer  you  to 
In  the  Matter  of  Barrett  &  Company  (Provi¬ 
dence,  Rhode  Island)  et  al.,  9  S.  E.  C.  319 
(1941),  Securities  Exchange  Act  Release  No. 
2901,  p.  9,  et.  seq.  Therefore,  the  provisions  of 
Section  9  (a)  (2)  are  pertinent  in  determin¬ 
ing  whether  the  general  fraud  provisions  of 
Section  15  of  the  Securities  Exchange  Act  and 
of  Section  17  of  the  Securities  Act  have  been 
violated. 

Section  9  (a)  (2)  of  the  Exchange  Act 
makes  it  unlawful,  directly  or  indirectly,  "to 
effect,  alone  or  wfth  one  or  more  other  per¬ 
sons,  a  series  of  transactions  in  any  security 
registered  on  a  national  securities  exchange 
creating  actual  or  apparent  active  trading 
In  such  security  or  raising  or  depressing  the 
price  of  such  security,  for  the  purpose  of  in¬ 
ducing  the  purchase  or  sale  of  such  security 
by  others.’"  [The  Italics  are  mine.] 

In  determining  the  application  of  these 
provisions  to  purchases  made  by  the  man¬ 
ager.  consideration  must  also  be  given  to 


whether  they  constitute  lawful  "stabilixing” 
transactions,  in  which  event  they  would  not 
be  subject  to  the  anti-manipulative  provi¬ 
sions  of  the  type  described  in  Section  9  (a) 
(2) .  The  Commission  has  stated  that  it  con¬ 
siders  "stabilization”  to  facilitate  the  dis¬ 
tribution  of  a  secvirity  to  be  “the  buying  of 
a  security  for  the  limited  purpose  of  prevent¬ 
ing  or  retarding  a  decline  in  its  open  market 
price  *  •  •”  Securities  Exchange  Act  Re¬ 

lease  No.  2446,  March  18,  1940,  p.  3.  (17  CFR 
§  241.2446) 

Obviously,  lawful  "stabilization”  does  not 
encompass  transactions  which  raise  the  price 
of  the  security  or  which  create  actual  or  ap¬ 
parent  trading  greater  than  that  necessary 
to  prevent  or  retard  a  decline  in  the  price. 
When  a  block  of  an  unregistered  security  is 
being  publicly  offered  and  transactions  in 
that  security  admittedly  are  being  effected 
for  the  purpose  of  facilitating  the  distribu¬ 
tion,  it  is  clear  that  the  distributors  have  the 
purpose  of  inducing  the  purchase  of  the  of¬ 
fered  security  by  others.  It  also  follows,  in 
my  opinion,  that  under  such  circumstances 
transactions  by  the  stabilizers  ^raising  the 
price  of  the  security  or  creating  greater  trad¬ 
ing  activity  than  is  necessary  to  prevent  or 
retard  a  decline  in  such  price  clearly  would 
be  in  violation  of  the  general  fraud  provisions 
of  the  two  Acts. 

Thus,  in  the  situation  described  in  your 
letter,  if  the  manager  effected  transactions 
in  the  debentures  which  raised  their  price 
or  created-  more  trading  therein  than  was 
necessary  to  stabilize  effectively  the  price  of 
the  debentures,  in  my  opinion  such  trans¬ 
actions  wotild  be  in  violation  of  Section  15 
of  the  Securities  Exchange  Act  and  Section 
17  of  the  Securities  Act.  In  this  connection. 

I  would  like  to  point  out  that  purchases 
above  the  offering  price,  while  the  distribu¬ 
tion  is  going  on,  would  be  unlawful,  in  my 
opinion,  even  though  Independent  quota¬ 
tions  and  transactions  at  a  higher  price  may 
be  found.  Such  transactions  are  obviously 
not  necessary  to  facilitate  the  distribution 
and  would  be  considered  as  creating  exces¬ 
sive  trading. 

Moreover,  if  the  manager  of  an  under¬ 
writing  group  who  has  authority  to  pur¬ 
chase  securities  on  behalf  of  the  syndicate 
effects  unlawful  transactions,  the  Individual 
members  of  the  underwriting  group  are,  as 
a  matter  of  law,  likewise  responsible  for  the 
unlawful  acts,  since  the  manager  of  a  syn¬ 
dicate  is  no  more  than  an  agent  for  the 
members  of  the  group.  'The  individual  mem¬ 
bers  of  the  group  are  liable  as  principals 
for  such  unlawful  transactions. 

Since  the  members  of  the  group  would  be 
liable  if  the  manager  effected  the  transac¬ 
tions,  it  appears  obvious  that  any  member 
would  be  in  violation  of  Sections  15  and  17 
were  he  to  effect  similar  transactions  di¬ 
rectly.  When  an  underwriter  is  engaged  in 
the  distribution  of  a  security  he  obviously 
has  the  purpose  of  inducing  the  purchase  cf 
that  security  by  others,  with  the  result  that 
when  he  concurrently  effects  trading  trans¬ 
actions  which  raise  the  price  of  the  security, 
or  create  trading  activity  beyond  that  nec¬ 
essary  for  stabilizing,  it  is  difficult,  if  not 
impossible,  to  give  credence  to  the  view  that 
the  trading  transactions  were  not  also  con¬ 
ducted,  at  least  in  part,  for  the  purpose  of 
Inducing  the  purchase  of  the  security  by 
others. 

The  foregoing  is  true,  in  my  opinion,  even 
though  the  underwriter  may  have  sold  all 
of  the  securities  retained  by  or  allotted  to 
him  in  the  distribution,  as  long  as  the  man¬ 
ager  is  still  stabilizing  to  facilitate  the  offer¬ 
ing.  While  this  situation  prevails,  the  man¬ 
ager  is  still  inducing  the  purchase  of  the  se¬ 
curity  by  others,  and  the  underwriter,  as 
one  of  the  manager’s  principals,  is  to  be 
presumed  to  have  the  same  purpKJse.  In 
general,  as  long  as  the  syndicate  agreement 
is  in  existence  and  the  manager  is  vested 
with  the  power  of  acquisition  and  resale  of 
securities  customarily  conferred  upon  him 
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by  such  agreements,  all  members  of  the  syn¬ 
dicate,  whatever  their  individual  positions 
may  be,  should  be  on  notice  that  the  dis¬ 
tribution  is  or  may  be  in  process  and  that 
they  are  or  may  still  be  participants  therein. 

The  fact  that  the  transactions  effected  by 
the  trading  department  of  the  underwriter 
are  labelled  as  “trading”  transactions  and 
that  it  may  be  asserted  that  they  are  effected 
without  knowledge  by,  or  consultation  with, 
its  retail  distributing  organization,  does  not 
affect  my  conclusion.  Although  the  argu¬ 
ment  has  frequently  been  made  that  the 
trading  department  of  a  firm  which  is  a 
member  of  an  underwriting  group  operates 
independently  of  the  retail  division  of  the 
same  firm,  the  fact  remains  that  the  firm  is  a 
single  business  organization  and  that  the 
act  of  the  trading  department  is  legally  the 
act  of  the  distributor. 

Accordingy,  I  am  of  the  opinion  that  pur¬ 
chases  effected  under  such  circumstances  by 
any  department  of  your  firm  raising  the 
price  of  the  security  or  creating  excessive 
trading  therein  would  violate  Section  15  of 
the  Securities  Exchange  Act  and  Section  17 
(a)  of  the  Securities  Act. 

Thus  far  this  discussion  has  been  confined 
to  the  situation  in  which  the  manager  of  an 
underwriting  group  is  stabilizing,  on  behalf 
of  the  members  of  that  group,  to  facilitate 
an  offering.  However,  my  conclusion  that 
so-called  trading  transactions  which  raise 
prices  or  which  create  excessive  trading 
activity  during  the  course  of  the  distribu¬ 
tion  are  in  violation  of  law  does  not  depend 
upon  the  existence  of  a  stabilizing  operation. 
When  an  underwriter  or  selling-group  mem¬ 
ber  is  still  engaged  in  offering  the  security 
he  is  inducing  the  purchase  of  that  security 
by  others.  Transactions  by  the  underwriter 
at  that  time  which  create  excessive  trading 
activities  in  the  security  or  which  raise  the 
price  thereof,  are  illegal,  regardless  of 
whether  they  are  characterized  as  “trading" 
or  “stabilizing”  transactions. 

[Securities  Exchange  Act  Release  No. 
3505,  November  16,  1943] 

§  241.3506  Opinion  of  the  Director  of 
the  Trading  and  Exchange  Division  re¬ 
lating  to  the  anti-manipulation  provi¬ 
sions  of  sections  9  (a)  12),  10  (b) ,  15  (c) 
(1)  of  the  Securities  Exchange  Act  of 
1934,  and  17  (a)  of  the  Securities  Act  of 
1933, 

You  have  inquired  whether  transactions 
effected  by  the  manager  of  an  underwriting 
.syndicate  to  cover  an  overallotment  .short 
position  of  the  syndicate  are  subject  to  the 
antl-manipulatlve  provisions  of  the  Securi¬ 
ties  Exchange  Act  of  1934  and  the  Securities 
.<101  of  1933. 

As  I  understand  it,  you  are  the  manager 
of  a  syndicate  which  is  underwriting  an  issue 
of  shares  of  stock  of  “X  Y  Z”  Corporation. 
The  issue  is  being  publicly  offered  at  a  fixed 
price,  having  recently  become  effectively 
registered  under  the  Securities  Act  of  1933. 
I  also  understand  that  the  syndicate  account 
is  “short”  shares  in  the  amount  of  approxi¬ 
mately  8%  of  the  amount  originally  offered, 
resulting  from  overallotment.  It  also  appears 
that  the  individual  members  of  the  under¬ 
writing  group  are  “long”,  in  the  aggregate, 
approximately  17%  of  the  amount  originally 
offered,  representing  the  unsold  portioii  of 
the  original  offering.  Moreover,  the  members 
of  the  selling  group  who  are  not  underwriters 
have  an  aggregate  long  position  amounting 
to  approximately  12%  of  the  original  offering. 

In  considering  the  question  which  you  have 
raised,  we  may  start  with  the  premise  that  a 
syndicate  overallotmcnt  is  customarily  made 
lor  the  purpose  of  facilitating  the  orderly 
distribution  of  the  offered  securities  by 
creating  buying  power  which  can  be  used 
for  the  purpose  of  supporting  the  market 
price.  Thus,  it  would  appear,  in  the  absence 
of  circumstances  indicating  the  contrary, 
No.  189 - 11 


that  purchases  made  ^r  the  purpose  of 
covering  the  “short  position”  of  the  syndicate 
are  effected  for  the  purpose  of  facilitating 
the  distribution.  Moreover,  if  such  purchases 
are  effected  to  facilitate  the  offering,  it  is 
obvious  that  there  exists  the  intention  or 
purpose  of  inducing  the  purchase  of  the 
offered  security  by  others.  • 

Under  these  circumstances,  all  purchases 
which  raise  the  market  price  of  the  offered 
security  or  create  excessive  trading  activity 
would  appear  to  contravene  the  anti-manipu¬ 
lative  provisions  of  law.  In  this  connection, 
you  may  be  interested  in  examining  Securi¬ 
ties  Exchange  Act  Release  No.  3505  issued  by 
the  Commission  under  date  of  November  16, 
1943. 

However,  not  all  purchases  for  the  purpose 
of  covering  a  short  position  impel  the  con¬ 
clusion  that  the  underwriters  still  have  the 
purpose  of  facilitating  a  distribution.  There 
are  a  number  of  factors  which  must  be  con¬ 
sidered  in  determining  whether  that  purpose 
is  still  present.  Some  of  the  external  factors 
indicating  that  the  manager  no  longer  has 
the  intention  of  facilitating  an  offering,  but 
has  only  the  purpose  of  covering  the  syndi¬ 
cate  short  position,  are  as  follows: 

1.  Neither  the  underwriters  nor  the  selling- 
groUp  members  have  remaining  unsold  any 
shares  of  the  offered  security,  and  hence  are 
no  longer  engaged  in  soliciting  purchases 
thereof: 

2.  reasonable  efforts  have  been  made  by 
the  manager  to  acquire  securities  away  from 
the  market,  i.  e.,  in  privately  negotiated 
transactions,  for  the  purpose  of  covering  the 
syndicate  short  position: 

3.  the  Independently  established  market 
price  of  the  offered  security  is  above  the  fixed 
offering  price: 

4.  the  manager  has  not,  while  covering  the 
syndicate  short  position,  made  additional 
short  sales  of  the  offered  security: 

5.  a  reasonable  period  of  time  has  elapsed 
between  the  termination  of  distributive  ef¬ 
forts  on  the  part  of  participants  in  the  dis¬ 
tribution  and  commencement  of  covering  of 
the  syndicate  short  position: 

6.  the  underwriting  group  holds  no  options 
on  securities  of  the  same  class  as  those  being 
offered:  and 

7.  all  agreements  with  the  syndicate  man¬ 
ager  or  underwriters  restricting  the  right  of 
any  person  to  sell  the  securities  of  the  same 
class  as  the  offered  security  have  been  ter¬ 
minated. 

It  should  be  noted  that  the  factors  men¬ 
tioned  above  do  not  necessarily  include  all 
of  the  factors  to  be  taken  into  consideration, 
nor  is  it  necessary  for  all  of  the  factors  to  be 
present  before  the  conclusion  can  be  reached 
that  in  a  given  setting  the  purpose  of  facili¬ 
tating  an  offering  no  longer  exists. 

Applying  these  principles  to  the  facts  which 
have  been  presented  by  you.  it  is  obvious 
that  the  position  of  the  underwriting  group 
is  only  technically  short,  the  underwriters  as 
a  group  actually  having  a  net  long  position 
amounting  in  the  aggregate  to  9%  of  the 
amount  of  the  securities  originally  offered. 
Moreover,  the  selling  group  members  have 
securities  remaining  unsold  in  the  additional 
amount  of  12%.  It  is  obvious  that  partici¬ 
pants  in  the  distribution  are  still  engaged 
in  inducing  the  purchase  of  the  offered  se¬ 
curity  by  others.  Under  these  circumstances, 
purchases  of  the  stock  effected  by  the  syndi¬ 
cate  manager  as  agent  for  the  underwriting 
group  which  raise  the  price  of  the  stock  or 
which  create  excessive  trading  activity,  would 
clearly  be  unlawful,  even  though  one  of  the 
purposes  of  the  manager  in  effecting  such 
purchases  is  that  of  extinguishing  the  tech¬ 
nical  short  position  of  the  syndicate  account. 

The  statement  has  frequently  been  made 
by  managers  of  syndicates  that  they  are 
not  in  a  position  to  know  whether  the  in¬ 
dividual  underwriters  or  selling-group  mem¬ 
bers  have  securities  remaining  unsold,  and 
that  managers  have  no  means  of  requiring 
members  of  underwriting  or  selling  groups 


to  supply  them  with  the  offered  securities 
to  permit  the  extinguishment  or  reduction 
of  the  short  position. 

Considering  these  contentions  first  with 
respect  to  the  individual  underwriters,  it 
should  be  noted  that  the  manager  of  •  a 
syndicate  is  an  agent  for  the  members  of 
the  underwriting  group  and  that  the  individ¬ 
ual  members  of  the  group  are  principals  in 
any  transaction  effected  by  the  manager  as 
such.  The  failure  of  an  agent  of  an  under¬ 
writing  group  to  inform  hinaself  with  respect 
to  the  status  of  the  distribution  cannot, 
in  my  opinion,  grant  immunity  to  any  such 
agent  or  to  his  principals  from  the  anti- 
manipulative  provisions  of  law.  On  the  con¬ 
trary,  no  such  agent  should  permit  his  prin¬ 
cipal’s  act  or  refusal  to  act,  to  force  him, 
the  agent,  to  violate  the  law  in  attempting 
to  protect*  such  principal’s  interests. 

In  view  of  the  foregoing,  it  would  seem 
Incumbent  upon  the  manager  to  insure  his 
ability  to  obtain  all  necessary  information 
concerning  the  status  of  the  distribution. 
In  this  connection,  it  would  seem  appro¬ 
priate  for  the  agreement  between  under¬ 
writers  to  contain  provisions  stating,  in  ef¬ 
fect,  that  the  manager,^  upon  request,  shall 
be  informed  of  the  amount  of  the  offered 
securities  which  the  individual  underwriters 
have  remaining  unsold.  Moreover,  it  would 
also  seem  appropriate  for  the  agreement  be¬ 
tween  underwriters  to  contain  provisions  re¬ 
quiring  the  Individual  underwriters,  upon 
request  of  the  manager,  to  deliver  to  him 
unsold  securities,  at  or  below  the  offering 
price,  for  the  purpose  of  reducing  the  syndi¬ 
cate  short  position. 

While  an  agency  relationship  may  not  exist 
between  the  manager  of  the  syndicate  and 
members  of  the  selling  group,  there  is  a 
community  of  interest  between  them  and  the 
manager's  purchases  redound  to  the  benefit 
of  the  members  of  the  selling  group.  And 
since  the  relationship  between  the  selling 
group  and  the  syndicate  is  customarily  de¬ 
termined  by  contract  between  the  two,  and 
since,  in  effect,  the  members  of  the  selling 
group  are  selling  securities  for  the  manager 
and  the  syndicate  which  he  represents,  it 
\yould  likewise  seem  appropriate  for  the  con¬ 
tract  between  the  underwriting  syndicate 
and  the  selling  group  to  contain  provisions 
analogous  to  those  mentioned  above. 

[Securities  Exchange  Act  Release  No. 
3506,  November  16,  1943.] 

§  241.3572  Statement  of  the  Commis¬ 
sion  relating  to  the  anti-fraud  provisions 
of  section  17  (a)  of  the  Securities  Act 
of  1933  and  sections  10  (b)  and  15  (c) 
(1)  of  the  Securities  Exchange  Act  of 
1934. 

On  May  31,  1944,  the  Commission  ren¬ 
dered  its  findings  and  opinion  on  a  voluntary 
plan  submitted  by  Standard  Gas  and  Electric 
Company  under  Section  11  (e)  of  the  Public 
Utility  Holding  Company  Act  of  1935  (Hold¬ 
ing  Company  Act  Release  No.  5070) ,  Although 
the  Commission  did  not  approve  the  plan 
under  Section  11  (e)  in  its  present  form,  it 
stated  with  respect  to  the  fact  that  the 
plan  as  submitted  by  the  management  ex¬ 
cluded  the  outstanding  common  stock  of 
Standard  from  participation  in  the  recapital¬ 
ized  company:  “We  are  clear  that  there  is 
no  possibility  that  Standard’s  common  stock 
has  any  interest  in  the  company,  either  on  a 
comparison  of  the'  liquidation  preferences 
of  the  securities  senior  to  it  with  the  value 
of  the  enterprise  or  on  an  analysis  of  the 
foreseeable  income  to  be  available  to  the 
different  classss  of  securities  in  the  entei- 
prise.  The  plan  should,  therefore,  exclude 
Standard’s  common  stock  from  participa¬ 
tion.” 

The  Commission  is  informed  that  the  New 
York  Stock  Exchange  suspended  trading  in 
the  common  -.tock  on  May  31,  1944,  and 
that  similar  action  has  been  or  is  about  to 
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be  taken  by  the  Chicago  Stock  Exchange, 
on  which  the  common  stock  has  likewise 
been  registered,  and  by  the  Boston  and  Phila¬ 
delphia  Stock  Exchanges,  on  which  it  has 
been  admitted  to  unlisted  trading  privileges. 

It  Is  the  view  of  the  Commission  tj^at  any 
brokei  or  dealer  who  sells  or  executes  a 
purchase  order  for  Standard  common  will 
violate  the  fraud  provisions  of  the  Securities 
Act  of  1933  and  the  Securities  Exchange  Act 
of  1934  (where  use  is  mad 3  of  the  mails  or 
an  instrumentality  of  Interstate  commerce) 
unless  prior  to  the  completion  of  the  trans¬ 
action  he  Infoims  the  purchaser  of  the  ex¬ 
clusion  of  the  common  stock  from  participa¬ 
tion  under  the  plat,  and  the  Commission’s 
finding  that  the  common  stock  has  no  inter¬ 
est  in  the  company  and  r  iould  be  excluded 
from  participation.  This  applies  to  any  sale 
of  Standard  common,  whether  on 'an  agency 
or  on  a  principal  basis. 

f Securities  Exchange  Act  Release  No- 
3572,  June  1,  19441 

§  241.3633  Letter  of  the  Director  of  the 
Corporation  Finance  Division  relating  to 
section  20  and  to  Rule  X-14A-7  (17  CFR, 
240.14a-7)  under  the  Securities  Exchange 
Act  of  1934.  This  release  is  the  same  as 
Investment  Company  Act  Release  No. 
735  (17  CFR,  271.735),  fSecurities  Ex¬ 
change  Act  Release  No.  3638,  January  3, 
19451 

§  241.3639  Statement  by  Commission 
relating  to  section  3  (a)  (1).  This  is  the 
same  as  Securities  Act  Release  No.  3038 
(17  CFR,  231.3088).  [Securities  Ex¬ 
change  Act  Release  No.  3639,  January  4, 
19451 

§  241.3674  Statement  of  the  Commis¬ 
sion  in  connection  with  the  adoption  of 
certain  amendments  to  Form  3~M,  one 
of  the  forms  for  registration  of  over-the- 
counter  brokers  or  dealers  under  section 
15  (b)  of  the  Securities  Exchange  Act  of 
1934,  and  to  Rule  X-15B-2  (17  CFR. 
240.15b-2) .  the  rule  governing  the  filing 
of  supplemental  statements  to  S7ich  ap¬ 
plications. 

Form  3-M  has  in  the  past  required  each 
registrant  to  disclose  whether  the  registrant 
or  any  partner,  officer,  director,  trustee,  or 
branch  office  manager  of  the  registrant  is  a 
member  of  any  exchange  or  securities  asso¬ 
ciation,  or  has  ever  used  or  been  known  by 
any  other  name,  or  has  a  business  history 
which  Includes  u  finding  of  .certain  types  of 
illegal  or  unethical  conduct  by  a  court,  a 
state  agency,  or  a  securities  exchange.  The 
effect  of  most  of  the  amendments  to  the  form 
is  to  extend  this  requirement  to  cover  the 
business  history  of  any  salesman  or  other 
employee  of  the  registrant.  The  term  "em¬ 
ployee”  as  used  In  these  amendments  is  not 
necessarily  limited  to  persons  who  are  deemed 
employes  for  other  purposes,  such  as  social 
security  or  woikmen’s  compensation  legisla¬ 
tion;  it  may  include  so-called  "free  lance 
salesmen”  or  other  persons  whether  or  not 
they  are  deemed  employees  in  some  other 
statutory  context. 

The  remaining  amendments  to  Form  3-M 
require  information  regarding  certain  ar¬ 
rangements  with  respect  to  the  profits  of  the 
registrant  (exclusive  of  profit-sharing  or 
bonus  arrangements  with  employees). 

The  amendment  to  Rule  X-15B-2  (17  CFR, 
240.15b-2)  provides  that,  whenever  the  Com¬ 
mission  amends  Form  3-M  to  require  the 
filing  of  additional  information,  each  regis¬ 
tered  broker  or  dealer  shall  supply  such  in¬ 
formation  within  90  days  by  filing  a  supple¬ 
mental  statement  on  Form  6-M.  Accordingly, 
copies  of  this  release  (containing  the 


amended  items  of  Form  3-M),  and  of  Form 
6-M  are  being  sent  to  every  registered  broker 
or  dealer,  together  with  a  letter  stating 
that  the  answers  to  the  amended  items 
on  Form  3-M  must  be  supplied  by  filing  a 
supplemental  statement  on  Form  6-M  riot 
later  than  July  9,  1945,  even  though  the 
answers*are  all  in  the  negative.  The  broker 
or  dealer  should  have  reasonable  ground  to 
believe,  after  making  a  reasonable  investiga¬ 
tion,  that  such  answers  are  correct. 

Tlie  amended  Form  3-M  does  not  require 
a  listing  of  all  salesmen  or  other  employees, 
but  only  an  enumeration  of  those  who  are 
members  of  a  securities  exchange  or  associa¬ 
tion,  or  w'ho  have  ever  changed  their  names, 
or  who  have  business  histories  which  include 
a  conviction,  an  injunction,  a  refusal  or  revo¬ 
cation  of  registration,  a  finding  of  violation 
of  the  Securities  Act  of  1933  or  the  Securities 
Exchange  Act  of  1934,  an  expulsibn  or  sus¬ 
pension  from  or  denial  of  membership  in  a 
securities  exchange  or  a  registered  securities 
association,  or  a  past  connection  in  some 
managerial  or  controlling  capacity  with  some 
other  broker  or  dealer  who  has  been  the 
subject  of  such  a  conviction,  injunction,  re¬ 
fusal.  revocation,  expulsion  or  suspension. 

Section  15  (b)  of  the  Securities  Exch^ige 
Act  of  1934  requires  the  Commission  to  deny 
or  revoke  the  registration  of  any  brokei  or 
dealer  if  it  finds  (1)  that  such  action  is  in 
the  public  interest  and  (2)  that  such  broker 
or  dealer,  or  any  partner,  officer,  director  or 
blanch  manager,  or  any  person  controlling 
or  controlled  by  such  broker  or  dealer,  has 
been  convicted  within  ten  years  or  is  enjoined 
in  connection  with  activity  in  securities,  or 
has  willfully  .v*olated  any  provision  of  the 
Securities  Act  of  1933  or  the  Securities  Ex¬ 
change  Act  of  1934  or  any  rule  thereunder. 
Since  a  salesman  oi  other  employee  of  a 
broker  or  dealer  is  a  person  “controlled  by” 
him  within  the  m'anlng  of  this  section,  the 
CtMnmission  has  held  that,  when  a  broker 
or  dealer  employs  a  salesman  who  has  been 
BO  convicted  or  enjoined  or  who  has  com¬ 
mitted  such  a  violation,  the  broker  or  dealer 
is  subject  to  denial  or  revocation  of  his  reg¬ 
istration  if  the  Commission  finds  that  such 
action  is  in  the  public  Interest.  See  In  the 
Matter  of  Bond  &  Goodwin,  Incorporated, 

—  S.  E.  C.  — ,  Secvirities  Exchange  Act  Re¬ 
lease  No.  3543,  p.  21  (March  17.  1944);  In 
the  Matter  of  E.  H.  Rollins  &  Sons,  Inc., 

—  S.  E.  C.  — ,  Securities  Exchange  Act  Release 
No.  3661),  p.  21  (Feb.  22.  1945).  Form  3-M 
as  it  has  read  heretofore,  however,  has  not 
required  a  bioker  or  dealer  to  disclose 
whether  or  not  any  of  his  salesmen  or  other 
employees  has  been  so  convicted  or  enjoined 
or  has  been  found  to  have  committed  such  a 
violation. 

The  present  amendments  to  Form  3-M, 
Insc'ar  as  they  relate  to  past  business  his¬ 
tories.  are  designed  both  to  give  investors  the 
benefit  of  such  disclosure  and  to  facilitate 
enforcement  of  section  15  (b).  Their  adop¬ 
tion  does  not  maik  any  departure  from  the 
Commission’s  policy  of  permitting  persons 
who  have  been  convicted  or  enjoined,  or  who 
have  violated  one  of  the  Acts,  or  who  have 
had  their  own  registrations  revoked,  from 
acting  as  salesmen  for  other  registered  brok¬ 
ers  or  dealers  In  ceitaln  cases.  The  Commis¬ 
sion  will  continue  to  act  on  a  case-by-esuse 
basis,  as  It  has  in  the  past,  in  determining 
whether  or  not  denial  or  revocation  of  the 
registration  of  a  broker  or  dealer  who  retains 
such  an  employee  would  be  in  the  public 
Interest.  The  Commission  recognizes  also 
that  there  may  be  cases  wheie  it  will  not 
be  necessary  in  the  public  Interest  to  require 
a  registrant  to  disclose  publicly  that  a  sales¬ 
man  or  other  employee  has  a  business  record 
of  the  sp>ecified  types.  In  such  cases  a  reg¬ 
istrant  may  apply  to  the  Commission,  under 
section  24  (b)  of  the  Securities  Exchange 
Act  of  1934  and  the  Commission’s  rules  there¬ 


under,  foi  confidential  treatment  of  the  re¬ 
quired  information. 

[Securities  Exchange  Act  Release  No. 
3674,  April  9,  19451 

§  241.3803  Statement  by  Commission 
relating  to  the  adoption  of  Rule  X-13A- 
6B  (17  CFR.  240.13a-6b) .  Prior  to  adop¬ 
tion,  comments  upon  drafts  of  the  pro¬ 
posed  new  rule  and  of  the  amended  Item 
11  of  Form  8-K  (17  CFR,  249.308)  were 
obtained  from  technical  and  professional 
associations,  governmental  agencies,  na¬ 
tional  securities  exchanges,  individual 
companies,  attorneys,  and  many  other 
interested  persons.  Effect  has  been  given 
in  the  new  rules  to  a  number  of  the  sug¬ 
gestions  received.  A  minority  of  those 
commenting  on  the  proposed  rule,  how¬ 
ever,  expressed  varying  degrees  of  doubt 
as  to  the  desirability  and  feasibility  of 
the  proposed  reporting  program.  For 
this  reason  it  has  been  decided  to  make 
public  the  following  statement  by  the 
Commission  outlining  briefly  the  more 
important  objections  raised  by  those  op¬ 
posed  to  the  program  and  the  reasons 
for  adopting  the  new  rule: 

Section  13  (a)  (2)  of  the  Securities  Ex¬ 
change  Act  of  1934  requires  every  Issuer  <;f 
a  security  registered  on  a  national  securities 
exchange  to  file  "such  annual  reports,  •  •  • 
and  such  quarterly  reports,  as  the  Commis¬ 
sion  may  prescribe.”  Pursuant  to  this  sufc- 
secticn  rules  calling  for  the  filing  of  annual 
reports  were  adopted  shortly  after  the  effec¬ 
tive  date  of  the  Act.  Rules  were  later  adopted 
calling  for  current  reports  on  Form  8-K 
whenever  any  of  certain  special  events  oc¬ 
curred  during  the  year.  Since  that  time  the 
problems  Involved  in  the  requiring  of  regu¬ 
lar  quarterly  operating  reports  have  been  un¬ 
der  study  from  the  point  of  view  of  both  the 
usefulness  of  such  reports  to  investors  and 
their  feasibility  in  the  light  of  contemporary 
business  and  accounting  practices. 

We  have  now  concluded  to  initiate  a  reg¬ 
ular  quarterly  reporting  program  applicable 
to  most  issuers  having  securities  listed  on  a 
national  securities  exchange.  Under  the  new 
rule,  a  company  Is  required  to  furnish  quar¬ 
terly  Information  as  to  the  sales  or  other 
gross  revenues  derived  from  its  operations. 
However,  companies  wnich  regularly  publish 
or  distribute  to  stockholders  quarterly  fi¬ 
nancial  statements  or  reports  containing  at 
least  the  above  information  may  comply  with 
the  rule  merely  by  filing  copies  of  such 
published  reports  as  an  exhibit  to  Form  8-K, 
The  information  called  for  is  not  required 
to  be  certified  by  independent  public  ac¬ 
countants. 

As  a  result  of  extendt-d  study  of  the  prob¬ 
lem  and  of  the  comments  received  from  tha«e 
to  v;hom  preliminary  drafts  of  the  program 
were  sent,  we  are  of  the  opinion  that  com¬ 
panies  should  furnish  Investors  and  the  pub¬ 
lic  with  regular  Interim  Information  as  to 
their  operations.  We  are  inclined  to  believe, 
moreover,  that  it  would  be  desirable  to  obtain 
at  quarterly  intervals  a  condensed  income 
statement  showing  not  only  gross  revenues 
but  also  net  Income  before  and  after  Federal 
Income  taxes  together  with  any  non-recur¬ 
ring  items  of  income  or  costs  and  losses  of  an 
unusual  size  even  though  certain  of  the  items 
could  only  be  arrived  at  by  the  use  of  reason¬ 
able  estimates  or  on  the  basis  of  certain  as¬ 
sumptions.  It  appears,  however,  that  a  sub¬ 
stantial  numner  of  listed  companies  do  not 
now  have  their  accounting  and  reporting 
practices  so  organized  as  to  be  in  a  position 
to  make  the  determinations  necessary  to  fur¬ 
nish  reasonably  reliable  data  of  this  character 
on  a  quarterly  basis.  Accordingly,  we  have 
determined  for  the  present  merely  to  require 
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Information  as  to  sales  or  other  gross  reve¬ 
nues.  On  the  other  hand,  companies  custom¬ 
arily  preparing  more  detailed  information 
will  be  able  to  satisfy  the  requirements  of  the 
rule  by  filing  copies  of  their  regular  quarterly 
statements  or  reports. 

Objection  to  the  program  has  been  made 
on  the  ground  that  the  required  information 
as  to  sales  or  other  gross  revenues  may  be 
uninformative  or  misleading  due  to  the  sea¬ 
sonal  nature  of  a  business  'or  to  unusual 
events  of  the  quarter.  Somewhat  similarly 
it  is  claimed  that  the  information  called  for 
is  useless  since  changes  in  sales  volume  may 
not  be  accompanied  by  a  comparable  change 
in  gross  or  net  profits,  particularly  for  short 
periods  or  during  periods  when  business  con¬ 
ditions  are  unsettled.  Although  such  diffi¬ 
culties  clearly  exist  in  vailing  degrees  de¬ 
pending  upon  the  type  of  company,  we  feel, 
to  the  contrary,  that  reports  of  sales  volume 
when  taken  in  conjunction  with  other  known 
information  as  to  the  business  and  as  to  busi¬ 
ness  generally  will  be  of  substantial  useful¬ 
ness.  Among  other  things,  for  example,  the 
information  being  required  should  at  the 
present  time  provide  an  index  of  the  extent 
to  which  a  company  has  been  able  to  reenter 
civilian  markets  or  to  maintain  in  the  post¬ 
war  period  its  wartime  volume  of  civilian 
business.  It  is  also  our  view  that  such  in¬ 
formation  will  aid  in  the  formation  and  ex¬ 
ercise  of  an  informed  investment  judgment 
based  on  other  available  information  as  to 
the  general  nature  of  the  operations  of  the 
company,  its  plans  and  prospects  for  the  fu¬ 
ture,  its  position  with  respect  to  other  com¬ 
panies  in  the  same  industry,  and  many  other 
factors  which  affect  the  financial  success  of 
a  business. 

Where  in  a  particular  case  an  issuer  feels 
that  its  report  as  to  sales  or  other  gross  reve¬ 
nues  may  not  be  representative  because  of 
the  seasonal  nature  of  the  business  or  for 
other  reasons,  there  are,  of  course,  a  number 
of  possible  procedures  that  may  be  utilized. 
In  the  case  of  a  seasonal  business,  an  appro¬ 
priate  statement  of  the  nature  of  the  business 
could  be  given.  In  addition,  it  would  be  ap¬ 
propriate  and  desirable  to  furnish  along  with 
the  report  for  the  particular  quarter  compar¬ 
able  figures  for  the  same  quarter  of  the  pre¬ 
vious  year  or  for  the  12  months  period  end¬ 
ing  with  the  current  quarter.  Likewise,  if  in 
a  particu’ar  case  it  is  felt  that  sales  or  other 
gross  revenues  standing  alone  are  Inadequate 
because  not  indicative  of  the  trend  in  grcss 
or  net  profits,  the  report  could  include  an 
appropriate  explanation  of  the  special  cir¬ 
cumstances,  or  there  could  be  substituted  a 
more  complete  though  still  condensed  form 
of  income  statement  such  as  in  now  regu¬ 
larly  being  published  or  sent  to  stockholders 
by  many  issuers. 

The  other  principal  objection  was  that  the 
program  imposed  an  unreasonable  burden  on 
repcriing  companies.  As  to  the  very  large 
numbers  of  issuers  now  regularly  issuing 
quarterly  statements,  we  do  not  believe  that 
the  furnishing  of  the  required  information, 
either  directly  or  by  means  of  copies  of  the 
regular  reports.  Involves  any  substantial  bur- 
oen.  As  to  other  companies,  we  feel  that  any 
added  burden  involved  in  compiling  the  nec¬ 
essary  information  as  to  sales  or  other  gross 
revenues  is  more  than  outweighed  by  the 
benefit  to  investors  and  the  public  of  Interim 
data  as  to  a  listed  company’s  operations. 
Finally,  if  under  the  circumstances  of  an 
unusual  case  it  is  impracticable  to  furnish 
the  necessary  information  within  the  pre- 
Ecribed  time,  or  if  the  required  information 
is  neither  known  nor  available  to  the  Issuer, 
attention  is  directed  to  paragraphs  6  and  7 
of  the  general  instructions  to  Form  8-K  (17 
CFR,  249.308),  which  provide  for  special  pro¬ 
cedures  in  such  cases. 

I  Securities  Exchange  Act  Release  No. 
3803,  March  28,  1946] 


Part  261 — Interpretative  Releases  Re¬ 
lating  TO  THE  Trust  Indenture  Act  of 
1939  and  General  Rules  and  Regula¬ 
tions  Thereunder  ^ 

Sec. 

261.16  Opinion  of  the  General  Counsel  re¬ 
lating  to  application  of  Section  310 
(b)  where  trustee  undergone  in¬ 
denture  is  trustee  under  another 
indenture  for  securities  of  an  aflhl- 
iate  of  the  obligor. 

2ri  30  Opinion  of  the  Chief  Counsel  to  the 
Corporation  Finance  Division  re¬ 
lating  to  when-issued  trading  of 
securities  the  issuance  of  which  is 
subject  to  approval  by  a  federal 
district  court  under  Chapter  X  of 
the  Bankruptcy  Act. 

261.31  Opinion  of  the  Chief  Counsel  to  the 
Corporation  Finance  Division  re¬ 
lating  to  when-issued  trading  of 
securities  the  issuance  of  which  has 
already  been  approved  by  a  federal 
district  court  under  Chapter  X  of 
the  Bankruptcy  Act. 

§  261.16  Opinion  of  the  General  Coun¬ 
sel  relating  to  application  of  section  310 
(b)  where  trustee  under  one  indenture  is 
trustee  under  another  indenture  for  se¬ 
curities  of  an  affiliate  of  the  obligor. 

Some  registration  statements  recently  filed 
under  the  Securities  Act  of  1933  indicate  that 
prospective  indenture  trustees  are  presently 
acting  as  trustees  under  indentures  covering 
outstanding  securities  of  affiliates  of  the  reg¬ 
istrants.  In  some  cases,  the  affiliate  is  the 
parent  of  the  registrant.  In  others,  it  may 
be  a  subsidiary  of  a  common  parent  or  a  sub¬ 
sidiary  of  the  registrant.  I  have  been  asked 
whether  the  dual  capacity  in  which  a  pros¬ 
pective  Indenture  trustee  proposes  to  act 
would  in  such  cases,  result  in  a  conflict  of 
interest  which  would  disqualify  it  under  the 
Trust  Indenture  Act  of  1939. 

Section  302  (a)  (3)  of  the  Act  states  that 
the  national  public  interest  and  the  interest 
of  investors  in  debt  securities  are  adversely 
affected  when  a  trustee  “•  *  •  has  any 

relationship  to  or  connection  with  the  obli¬ 
gor  •  •  *  v.hich  •  •  *  involves  a  ma¬ 

terial  conflict  with  the  interests  of  such 
investors.”  Clearly,  conflicting  interests  may 
arise  in  instances  where  one  company  is  trus¬ 
tee  under  indentures  of  both  an  obligor  and 
the  obligor’s  affiliate.  The  conflict  might 
arise  in  drafting  the  indentures,  during  the 
lives  of  the  indentures,  or  upon  a  default. 
In  view  of  the  Congressional  statement  above 
quoted  the  Congress  might  well  have  seen  fit 
to  include  such  conflicts  within  the  prohibi¬ 
tions  of  the  Act.  However,  it  is  apparent 
from  the  language  of  the  Act  and  its  legis¬ 
lative  history  that  it  was  not  intended  to 
cover  every  possible  conflict  of  interest.  On 


>  The  interpretative  opinions  included 
herein  are  opinions  issued  in  the  past  for 
the  guidance  of  the  public  by  members  of 
the  Commission’s  staff  (or  in  a  few  instances 
by  the  Commission)  and  heretofore  made 
public  pursuant  to  Commission  authoriza¬ 
tion.  The  opinions  are  to  be  read  as  of  the 
date  of  original  publication  and  in  the  con¬ 
text  of  the  rules,  statutes  and  circumstances 
then  existing.  However,  opinions  or  por¬ 
tions  of  opinions  which  are  clearly  obsolete 
have  been  omitted.  While  it  is  not  clear 
that  publication  of  Interpretative  opinions 
of  this  kind  in  the  Federal  Register  is  re¬ 
quired,  it  is  believed  that  such  publication 
may  be  helpful  to  the  public  and  that  it 
falls  within  the  spirit  of  the  Administrative 
Procedure  Act. 

Where  rules  referring  to  an  opinion  have 
been  renumbered  since  the  issuance  of  the 
opinion,  the  new  designations  are  indicated 
in  brackets. 


the  contrary,  the  Congress,  after  weighing 
the  difficulties  Involved  in  such  an  effort.  Con¬ 
cluded  that  the  wise  course  would  be  to  es¬ 
tablish  “rules  of  thumb”  prohibiting  certain 
specific  t3rpes  of  conflicting  interests  which 
have  resulted  in  the  greatest  injury  to  inves¬ 
tors.  These  types  of  conflicting  Interests 
are  enumerated  in  section  310  (b)  of  the 
Act.  This 'Section  requires  that  indentures 
shall  contain  provisions  disqualifying  an  in¬ 
denture  trustee  v;ho  has  “any  conflicting  in¬ 
terest  as  hereinafter  defined.”  It  provides 
further  that,  for  the  purposes  of  the  section, 
“an  indenture  trustee  shall  be  deemed  to 
have  a  conflicting  interest  if  *  •  •  he 

has  any  one  or  more  of  nine  specified  rela¬ 
tionships.  In  my  opinion,  the  relationships 
specified  in  section  310  (b)  were  intended 
to  be  exclusive. 

Subsection  (1)  is  the  only  portion  of  sec¬ 
tion  310  (b)  which  is  of  possible  relevance 
to  the  type  of  dual  trusteeship  under  con¬ 
sideration.  That  subsection  provides  that 
an  indenture  trustee  shall  be  deemed  to  have 
a  conflicting  interest  if  “such  trustee  is 
trustee  under  another  indenture  under 
which  any  other  securities  •  •  *  of  an 

obligor  upon  the  indenture  securities  are 
outstanding.”  Section  303  (12)  provides 

that  the  term  “obligor”,  “when  used  with 
respect  to  any  .  .  .  indenture  security, 
means  every  person  who  is  liable  thereon.” 
In  view  of  this  definition  and  the  exclusive 
terms  of  section  310  (b),  I  am  of  the  opin¬ 
ion  that  a. person  not  liable  on  the  indenture 
securities  is  not  an  obligor  within  the  mean¬ 
ing  of  section  310  (b)  (1)  and.  consequently, 
does  not  come  within  the  prohibition  of  that 
subsection. 

There  are  Instances,  of  coifrse,  in  which 
a  parent,  subsidiary,  or  sister  company  of 
the  obligor  may  also  be  an  obligor  within 
the  meaning  of  section  310  (b)  (1).  For 
example,  it  may  be  such  if  it  guarantees  the 
securities  of  the  obligor  or,  as  the  Supreme 
Court  said  in  Consolidated  Rock  Products 
Co.  V.  du  Bois,  312  U.  S.  510  (1941), 

“Where  a  holding  company  directly  inter¬ 
venes  in  the  management  of  its  subsidiaries 
so  as  to  treat  them  as  mere  departments  of 
its  own  enterprise,  it  is  responsible  for  the 
obligations  of  those  subsidiaries  incurred  or 
arising  during  its  management.” 

However,  apart  from  such  instances  and 
others  in  which  the  affiliate  may  properly  be 
regarded  as  an  obligor,  it  is  my  conclusion 
that  an  indenture  trustee  is  not  to  be 
deemed  to  have  u  conflicting  interest  within 
the  meaning  of  section  310  (b)  (1)  merely 
because  it  is  trustee  under  another  inden¬ 
ture  under  which  are  are  outstanding  securi¬ 
ties  of  an  affiliate  of  the  obligor. 

This  opinion  is,  of  course,  confined  to  the 
propriety  of  dual  trusteeship  under  the 
terms  of  the  Trust  Indenture  Act  of  1939. 
No  opinion  is  intended  to  be  expressed  con¬ 
cerning  the  possible  application  of  other 
federal  or  state  statutes,  or  of  general  prin¬ 
ciples  of  equity,  which  may  forbid  such 
trusteeship,  in  instances  not  prohibited  by 
the  Act. 

[Trust  Indenture  Act  Release  No.  16, 
November  14,  1941] 

§  261  30  Opinion  of  the  Chief  Counsel 
to  the  Corporation  Finance  Division  re¬ 
lating  to  when-issued  trading  of  securi¬ 
ties  the  issuance  of  ivhich  is  subject  to 
approval  by  a  federal  district  court  un¬ 
der  Chapter  X  of  the  Bankruptcy  Act. 

Note:  Because  the  name  of  the  company 
Involved  is  not  deemed  material  at  this  time, 
it  has  been  deleted  from  the  opinion. 

You  have  requested  my  opinion  as  to  the 
legality  of  trading  on  a  when-issued  basis 
in  the  new  debentures  and  common  stock 
contemplated  by  the  plan  of  reorganization 
of  •  *  •  and  •  •  •  approved  by  the 

United  States  District  Court  for  the  Southern 
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District  of  New  York  on  August  26.  1944,  pur¬ 
suant  to  section  174  of  Chapter  X  of  the 
Bankruptcy  Art.  It  is  my  understanding  that 
the  plan  has  not  yet  been  finally  confirmed 
by  the  court  pursuant  to  section  221  of 
Chapter  X.  Before  a  confirmation  order  can 
be  entered,  it  will,  of  course,  be  necessary 
for  the  plan  to  be  accepted  in  writing  by  two- 
thirds  of  each  class  of  creditors  of  each  cor¬ 
poration  participating  in  the  plan. 

I  shall  speak  only  of  when-issued  trading 
over  the  counter,  because  when-issued  trad¬ 
ing  on  a  national  securities  exchange  is  sub¬ 
ject  to  the  Commission's  Regulation  X-12D3 
under  the  Securities  Exchange  Act  of  1934. 
Under  that  Act  and  Regulation  registration 
of  a  security  for  when-issued  trading  on  an 
exchange  is  subject  to  various  conditions  in 
addition  to  compliance  with  the  Securities 
Act  of  1933  and,  in  the  case  of  a  debt  se¬ 
curity,  the  Trust  Indenture  Act  of  1939. 

It  is  my  opinion  that  any  sales  or  offers  of 
sale  of  the  new  debentures  or  common  stock 
made  through  the  mails  or  in  interstate 
commerce  prior  to  final  confii-mation  of  a 
plan  under  section  221  of  Chapter  X  would 
violate  the  registration  and  prospectus  provi¬ 
sions  of  section  5  of  the  Securities  Act  of 
1933.  It  is  my  opinion  further  that  any  sales 
or  offers  of  sale  of  the  new  debentvires  made 
through  the  malls  or  in  Interstate  commerce 
prior  to  qualification  of  an  indenture  with 
this  Commission  would  violate  the  provisions 
of  Section  306  of  the  Trust  Indenture  Act  of 
1939. 

Sectloii  5  of  the  Securities  Act  of  1933  pro¬ 
vides  in  substance  that  no  person  shall  sell 
or  offer  any  security  through  the  mails  or  in 
Interstate  commerce  unless  a  registration 
statement  as  to  that  security  is  in  effect 
with  this  Commission  and  a  specified  form  of 
prospectus  is  used.  Section  306  of  the  In¬ 
denture  Act  of  1939  provides  in  substance 
that  no  person  shall  sell  or  offer  to  sell  any 
bond  or  debenture  or  other  debt  security 
through  the  mails  or  in  interstate  commerce 
unless  that  security  has  been  or  is  to  be 
Issued  under  a  specified  form  of  Indenture 
which  has  been  efleclively  qualified  with  this 
Commission. 

Section  264  of  Chapter  X  of  the  Bankruptcy 
Act  exempts  from  the  registration  and  pros¬ 
pectus  provisions  of  Section  5  of  the  Secu¬ 
rities  Act  of  1933  "any  transaction  in  any 
security  Issued  pursuant  to  a  plan  in  ex¬ 
change  for  securities  of  or  claims  against  the 
debtor  or  partly  in  such  exchange  and  partly 
for  cash  and  /or  property  •  *  * Section 

3  (a)  (10)  of  the  Securities  Act  of  1933  ex¬ 
empts  from  the  registration  and  prospectus 
provisions  of  Section  5  of  that  .^ct:  “Any 
security  which  is  issued  in  exchange  for  one 
or  more  bona  fide  outstanding  securities, 
claims  or  property  Interests,  or  partly  in  such 
exchange  and  partly  for  cash,  where  the 
terms  and  conditions  of  such  issuance  and 
exchange  are  approved,  after  a  hearing  upon 
the  fairness  of  such  terms  and  conditions  at 
which  all  persons  to  w'hom  it  is  proposed  to 
issue  securities  in  such  exchange  shall  have 
the  right  to  appear,  by  any  court,  or  by  any 
offleial  or  agency  of  the  United  States,  or  by 
any  State  or  Territorial  banking  or  insurance 
commission  or  other  governmental  authority 
expressly  authorized  by  law  to  grant  such 
approval.” 

Neither  of  these  exemptions  applies  to 
the  provisions  of  Section  306  of  the  Trust 
Indenture  Act  of  1939  requiring  the  quali- 
fic.-ition  of  an  Indenture  in  respect  of  any 
debt  security. 

S-3  far  as  the  new  common  stock  contem¬ 
plated  by  the  plan  is  concerned,  it  is  my 
opinion  that  there  will  be  no  exemption 
under  either  section  264  of  Chapter  X  of  the 
Bankruptcy  Act  or  section  3  (a)  (10)  of  the 
Securities  Act  of  1933  until  final  confirmation 
of  a  plan  pursuant  to  Section  221  of  Chapter 
X.  It  seems  clear  that  no  security  can  be 
Issued  "pursuant  to  a  plan,”  as  required  by 
section  264,  prior  to  its  confirmation  under 
section  221.  It  seems  clear  also  that  the 


terms  and  conditions  of  the  Issuance  and  ex¬ 
change  of  the  new  common  stock  cannot  be 
said  to  have  been  ‘“approved,"  as  required  by 
section  3  (a)  (10),  until  entry  of  an  order 
of  confirmation  by  the  court.  As  I  have 
stated  in  an  earlier  opinion  (Securities  Act 
Release  No.  3000),  in  which  1  considered  the 
similar  problem  of  the  applicability  of  sec¬ 
tion  3  (a)  (10)  to  a  plan  approved  by  this 
Commisslbn  pursuant  to  section  11  (e)  of 
the  Public  Utility  Holding  Company  Act  of 
1935  but  not  yet  approved  or  enforced  by  a 
District  Court,  it  is  my  opinion  that  the  ap¬ 
proval  contemplated  by  section  3  (a)  (10)  is 
the  total  process  of  approval  which  is  re¬ 
quired  by  the  particular  statute  relied  upon 
to  grant  an  exemption  under  that  section. 
In  the  case  of  a  reorganization  under  Chapter 
X  of  the  Bankruptcy  Act,  the  total  process  of 
approval  required  for  the  Issuance  of  any 
security  pursuant  to  a  plan  is  final  confirma¬ 
tion  by  the  court  under  section  221.  Neither 
approval  of  a  plan  by  the  court  under  sec¬ 
tion  174  nor  preliminary  appproval  of  a  plan 
by  this  Commission  under  section  11  (f)  of 
the  Public  Utility  Holding  Company  Act  of 
1935  where  a  public  utility  holding  company 
is  Involved,  as  in  the  present  case  completes 
the  total  process  of  approval  required. 

What  I  have  said  thus  far  applies  to  the 
new  debentures  as  well  as  the  new  stock. 
In  addition,  since  the  new  debentures  are 
subject  to  the  Trust  Indenture  Act  of  1939 
as  well  as  the  Securities  Act  of  1933.  and 
since  neither  the  exemption  in  section  264 
of  Chapter  X  nor  the  exemption  in  section  3 
(a)  (10)  of  the  Securities  Act  of  1933  applies 
to  the  Trust  Indenture  Act  of  1939,  a  trust 
Indenture  for  the  new  debentures  will  have 
to  be  effectively  qualified  with  this  Commis¬ 
sion  before  there  can  be  any  when-issued 
trading  in  the  new  debentures. 

Consequently,  any  dealer  who  makes  use  of 
the  malls  or  any  means  of  interstate  com¬ 
merce  to  sell  or  offer  to  sell  new  debentures 
or  common  stock  on  a  when-issued  basis 
prior  to  confirmation  of  a  plan  by  the  court 
will  violate  section  5  of  the  Securities  Act  of 
1933  and  section  306  of  the  Trust  Indenture 
Act  of  1939, "^and  any  dealer  who  makes  use 
of  the  malls  or  any  means  of  interstate  com¬ 
merce  to  sell  or  offer  to  sell  new  debentures 
on  a  when-issued  basis  piior  to  qualification 
of  an  indenture  will  violate  section  306  of  the 
Trust  Indenture  Act  of  1939.  This  applies 
also  to  any  broker  who,  as  a  result  of  a  solic¬ 
itation  of  a  customer’s  order,  sells  or  offers 
to  sell  "when  issued”  on  an  agency  basis. 

I  might  add  that  in  my  opinion  the  taking 
of  an  appeal  from  an  ultimate  District  Court 
order  of  confirmation  would  have  no  effect 
upon  any  of  the  opinions  here  expressed 
unless  the  order  of  the  lower  court  were 
stayed  pending  the  appeal. 

rTru.st  Indenture  Act  Release  No.  30, 
August  28,  1S44] 

§  261  31  Opinion  of  the  Chief  Counsel 
to  the  Corporation  Finance  Division  re¬ 
lating  to  when-issued  trading  of  securi¬ 
ties  the  issuance  of  which  has  already 
been  approved  by  a  federal  district  court 
under  Chapter  X  of  the  Bankruptcy  Act. 

Note:  Because  the  name  of  the  company 
involved  is  not  deemed  material  at  this  time, 
it  has  been  deleted  from  the  opinion. 

It  has  come  to  the  attention  of  the  Com¬ 
mission  that  a  number  of  brokers  and  deal¬ 
ers  are  engaging  or  preparing  to  engage  in 
when-issued  trading  in  securities  of  .  .  . 
which  are  to  be  issued  pursuant  to  a  plan  of 
reorganization  confirmed  by  the  United 
States  District  Court  for  the  Eastern  District 
of  Pennsylvania  under  Chapter  X  of  the 
Bankruptcy  Act.  The  securities  in  question 
are  General  Mortgage  Income  Bonds  with 
common  stock  attached. 

Althougn  the  court’s  confirmation  of  the 
plan  exempts  both  bonds  and  stock  from 
registration  under  the  Securities  Act  of  1933, 


the  bonds  are  not  exempt  from  the  necessity 
of  qualifying  an  Indenture  xmder  the  Trust 
Indenture  Act  of  1939.  No  application  for 
qiialification  of  the  indenture  for  these  bonds 
has  as  yet  been  filed  with  the  Commission. 

For  the  reasons  stated  in  Securities  Act 
Release  No.  3011  (August  28,  1944),  it  is  the 
view  of  the  Commission  that  when-issued 
trading  in  these  bonds  cannot  legally  be  un¬ 
dertaken  until  an  application  for  qualifica¬ 
tion  of  the  indenture  has  become  effeciive 
under  the  Act.  Moreover,  written  offers  cf 
bonds  will  be  legal  thereafter  only  if  nisde 
by  or  accompanied  or  preceded  by  a  written 
statement  containing  an  analysis  of  certain 
of  the  Indenture  provisions  as  required  by 
section  305  (c)  of  the  Trust  Indenture  Act. 

Sales  made  in  violation  of  the  Trust  In¬ 
denture  Act  will  subject  brokers  or  dealers 
to  injunctive  proceedings,  criminal  prosecu¬ 
tion  and  other  penalties  imposed  by  law. 

(Trust  Indenture  Act  Relea.se  No.  31. 
January  4,  19451 


Part  271 — Interpretative  Releases  Re¬ 
lating  TO  THE  Investment  Company 
Act  of  1940  and  General  Rules  and 
Regul.ations  Thereunder.* 

Sec. 

271.12  Statement  of  the  Commission  re¬ 
specting  distinctions  between  the 
reporting  requirements  of  section 
16  (a)  of  the  Securities  Exchance 
Act  of  1934  and  section  30  (f)  of 
the  Investment  Company  Act  of 
1940, 

271.69  Letter  of  General  Counsel  relating 
to  sections  7  (b)  and  26  (c). 

271  71  Letter  of  the  Director  of  the  Invest¬ 
ment  Company  Division  relating 
to  section  19  and  Rule  10-19-1. 

271.78  Statement  by  the  Commission  re¬ 
lating  to  section  23  (c)  (3)  and 
Rule  N-23C-1. 

271.87  Letter  of  General  Counsel  relating 
to  section  22  (d). 

271. E9  Letter  of  General  Counsel  relating 
to  section  22  (d). 

271.150  Letter  of  General  Counsel  relating 
to  section  24  (b). 

271.167  Opinion  of  General  Counsel  relating 
to  sections  8  (b)  (1)  and  13  (a). 

271.214  Letter  of  General  Counsel  relating 
to  section  10  (a) . 

271.446  Extract  f»om  letter  of  the  Director 
of  the  Corporation  Finance  Divi¬ 
sion  to  sections  20  and  34  (b) . 

271  448  E.xcerpts  from  letters  of  the  Director 
of  the  Corporation  Finance  Divi¬ 
sion  relating  to  section  14  and 
Schedule  14.A  under  Regulation 
X-14. 

271.735  Letter  of  the  Director  of  the  Corpo- 
.  ration  Finance  Division  relating 
to  section  20  and  to  Rule  X-14A-7 
under  the  Securities  Exchange 
Act  of  1934. 


'  The  interpretative  opinions  included 
herein  are  opinions  issued  in  the  past  for  the 
guidance  of  the  public  by  members  of  the 
Commission’s  staff  (or  in  a  few  Instances  by 
the  Commission)  and  heretofore  made  public 
pursuant  to  Commission  authorization.  The 
opinions  are  to  be  read  as  of  the  date  of 
original  publication  and  in  the  context  of  the 
rules,  statutes  and  circumstances  then  ex¬ 
isting.  However,  opinions  or  portions  of 
opinions  which  are  clearly  obsolete  have  been 
omitted.  While  it  is  not  clear  that  publica¬ 
tion  of  interpretative  opinions  of  this  kind  in 
the  Federal  Register  is  required,  it  is  be¬ 
lieved  that  such  publication  may  be  helpful 
to  the  public  and  that  it  falls  within  the 
spirit  of  the  Administrative  Procedure  Act. 

Where  rules  referring  to  an  opinion  have 
been  renumbered  since  the  issuance  cf  '  he 
opinion,  the  new  designations  are  IndicaLfd 
in  brackets. 


f 


FEDERAL  REGISTER,  Friday,  September  27,  1946 


10991 


1 

i 

J 

i 

I 

) 

i 

L 


§  271.12  Statement  of  tlie  Commis¬ 
sion  respecting  distinctions  between  the 
reporting  requirements  of  section  16  (a) 
of  the  Securities  Exchange  Act  of  1934 
and  section  30  (/)  of  the  Investment 
Company  Act  of  1940.  This  release  is 
the  same  as  Securities  Exchange  Act  Re¬ 
lease  No.  2637  (17  CFR,  241.2687).  [In¬ 
vestment  Company  Act  Release  No.  12, 
November  16,  19401 

§  271.69  Letter  of  General  Counsel 
relating  to  sections  7  (b)  and  26  (c). 

This  is  in  reply  to  your  recent  letter  in 
which  you  raise  certain  questions  with  refer¬ 
ence  to  the  registration  requirements  of  the 
Investment  Company  Act  of  1940  as  applied 
to  certain  unit  investment  trusts  which  have 
not  publicly  distributed  their  securities  for 
several  years. 

According  to  your  letter,  the  sponsors  and 
distributors  of  the  securities  of  all  of  these 
trusts,  for  various  reasons,  are  no  longer 
functioning  on  behalf  of  such  trusts.  How¬ 
ever,  by  the  terms  of  the  indentures  creating 
such  trusts  they  are  to  continue  for  a  sub¬ 
stantial  number  of  years.  The  principal 
functions  of  the  trustee  at  present  consist 
of  receiving  and  distributing  the  income  of 
the  trust  to  certificate  holders  and  redeem¬ 
ing  the  trust  certificates,  either  in  cash  or 
in  the  under-lying  securities,  in  accordance 
with  th  terms  of  the  trust  indentures.  In 
the  case  of  such  trusts  which  have  issued 
periodic  payment  plan  certificates,  the  trus¬ 
tee  also  receives  and  invests,  in  accordance 
with  the  terms  of  the  trust  indenture,  the 
periodic  payments  made  by  the  Investor. 

You  suggest  that,  at  least  in  the  case  of 
those  “inactive”  trusts  which  have  not  Issued 
periodic  payment  plan  certificates,  it  might 
be  held  that  the  present  activities  of  the 
trustee,  particularly  that  of  redeeming  the 
trust  certificates,  constitute  ‘‘transactions 
merely  incidental  to  the  dissolution  of  an 
investment  company”  which,  under  the  pro¬ 
visions  of  section  7  (b)  of  the  Act,  could  be 
performed  by  the  trustee  without  the  ne-« 
cessity  for  registration  of  the  trusts  pur¬ 
suant  to  section  8  of  the  Act.  . 

I  am  unable  to  concur  in  this  Interpreta- 
tioh.  In  my  opinion  the  transactions  re¬ 
ferred  to  in  the  quoted  clause  of  section  7 

(b)  are  those  incidental  to  a  formal  dissolu¬ 
tion  of  the  investment  company  or  trust, 
either  in  accordairce  with  the  instrument 
which  created  it  or  otherwise.  Such  a  dis¬ 
solution  must  be  of  the  type  which  termi¬ 
nates  the  entity  as  to  all  shareholders  or 
certificate  holders  in  a  manner  which  neces¬ 
sitates  the  final  distribution  of  all  the  assets 
cf  the  company  or  trust. 

The  problems  of  these  inactive  trusts, 
sometimes  called  “orphan  trusts,”  and  the 
unfortunate  situation  in  which  certificate 
holders  of  such  tAists  have  found  themselves 
in  the  past,  received  special  consideration  by 
the  Commission  in  its  study  of  unit  invest- 
nient  trusts  and  by  the  Congress  in  enacting 
the  Investment  Company  Act.  Section  26 

(c)  of  the  Act  authorizes  the  Commission  to 
institute  legal  proceedings  for  the  liquidation 
of  inactive  unit  investment  trusts  when  such 
a  step  is  in  the  best  interests  of  the  certificate 
holders.  Adequate  enforcement  of  the  Com- 
inission’s  duties  under  this  section  requires 
the  registration  of  inactive  unit  investment 
trusts.  Moreover,  unless  such  trusts  are  reg¬ 
istered  their  certificate  holders  will  be  de¬ 
prived  of  the  advantages  of  such  periodic 
financial  and  other  reports  as  the  Commis¬ 
sion  may  find  it  appropriate  to  require. 

Undoubtedly,  as  you  state  in  your  letter, 
he  instances  in  which  some  hard¬ 
ship  will  result  from  the  requirement  of  reg¬ 
istration  for  inactive  investment  trusts.  I 
am  advised  by  the  Investment  Company  Dl- 
v^ion  of  the  Commission,  however,  that  in 
he  preparation  of  forms  of  registration  for 
hvestment  companies  special  consideration 


will  be  given  to  the  difificultles  confronting 
such  trusts  and  that  care  will  be  taken  to 
prepare  a  form  which  will  require  only  the 
minimum  of  necessary  information  and 
which  can  be  answered  at  a  minimum  of  ex¬ 
pense. 

[Investment  Company  Act  Release  No. 
69,  February  19,  1941] 

§  271.71  Letter  of  the  Director  of  the 
Investment  Company  Division  relating 
to  section  19  and  Rule  N-19-1  (17  CFR, 
270.191). 

In  connection  with  Section  19  of  the  In¬ 
vestment  Company  Act  and  the  recent  Rule 
N-19-1  (17  CFR,  270.19-1)  adopted  pursuant 
to  it,  you  have  raised  some  questions  of  in¬ 
terpretation. 

Section  19  provides  in  effect  that  dividend 
payments  made  by  a  registered  investment 
company  must  be  accompanied  by  written 
statements  adequately  disclosing  the  source 
of  the  dividend  if  the  dividend  is  paid  wholly 
or  partly  from  any  source  other  than; 

(1)  such  company’s  accumulated  undis¬ 
tributed  net  income,  determined  in  accord¬ 
ance  wdth  good  accounting  practice  and  not 
including  profits  or  losses  realized  upon  the 
sale  cf  securities  or  other  properties:  or 

(2)  such  company’s  net  income  so  deter¬ 
mined  for  the  current  or  preceding  fiscal  year. 

Rule  N-19-1.  among  other  things,  provides 
in  effect  for  the  segregation  of  certain  desig¬ 
nated  sources  of  dividend  payments  for  the 
purpose  of  disclosure. 

Your  first  inquiry,  as  I  understand  it,  re¬ 
lates  to  the  problem  of  ascertaining  the 
presently  available  balances  of  the  sources 
designated  in  Section  19  and  Rule  N-19-1. 
You  point  out  that,  prior  to  the  time  the 
Investment  Company  Act  went  into  effect, 
an  investment  company  may  not  have  segre¬ 
gated  its  income  and  surplus  in  a  way  con¬ 
templated  by  that  Section  and  the  recently 
adopted  rule;  therefore,  dividend  payments  in 
the  past  may  not  have  been  allocated  accord¬ 
ing  to  the  sources  designated  therein.  You 
are  concerned  as  to  the  method  companies 
in  this  situation  may  use  in  determining  now 
the  sources  against  which  past  dividends  are 
to  be  charged  in  order  to  determine  the 
balances  of  “accumulated  undistributed  net 
Income”  and  other  sources  available  for  the 
purposes  of  Section  19. 

Where,  prior  to  November  1,  1940  (the  ef¬ 
fective  date  of  the  Investment  Company  Act) 
any  legal  allocation  of  dividend  payments 
has  been  made  on  the  books  or  by  resolution 
of  the  board  of  directors,  or  in  some  other 
appropriate  manner,  to  one  of  the  sources  set 
out  in  Rule  N-19-1,  in  my  opinion,  such 
allocation  need  not  be  changed.  As  to  past 
dividends  not  so  allocated,  it  is  my  opinion 
that  the  following  allocation, should  normally 
be  follow’ed;  The  total  amount  of  such  divi¬ 
dends  accrued  and  declared  in  any  fiscal  year 
should  be  charged  first  to  the  accumulated 
undistributed  net  income,  if  any,  at  the  close 
of  such  year,  and  any  excess  should  be 
charged  to  the  accumulated  net  profits  from 
the  sale  of  securities  or  other  properties,  if 
any,  at  the  close  of  such  year,  and  any  excess 
thereafter  should  be  charged  to  paid-in  sur¬ 
plus  or  other  capital  source.  The  determina¬ 
tion  of  accumulated  net  profits  from  the  sale 
of  securities  or  other  properties  should  be 
made  in  accordance  with  the  company’s 
financial  accounts  rather  than  its  tax  ac¬ 
counts. 

Your  second  inquiry  bears  on  the  same 
problem.  In  examining  the  past  to  make  the 
necessary  determination  of  available  bal¬ 
ances  now,  transactions  must  be  reviewed  in 
the  light  of  “good  accounting  practice,”  the 
standard  set  up  In  Section  19.  Your  problem 
is  whether  that  standard  is  the  good  account¬ 
ing  practice  of  the  present  day  or  that  of  the 
date  of  any  particular  transaction.  In  my 
opinion,  it  is  the  latter. 

Your  third  inquiry  is  in  regard  to  certain 
language  used  in  paragraphs  (c)  and  (e)  cf 


the  rule.  In  effect  these  provisions  state  that 
sources  of  dividends  shall  be  determined,  for 
various  purposes,  “to  the  close  of  the  period 
as  of  which  the  dividend  is  paid.”  I  believe 
your  questions  concerning  the  meaning  of 
thjs  language  can  best  be  disposed  of  in 
terms  of  examples: 

If  there  are  arrearages  In  dividends  on  pre¬ 
ferred  stock,  and  it  is  decided  to  pay  in  Jan¬ 
uary,  1941  all  or  a  portion  of  those  arrearages 
on  the  basis  of  source  balances  available  up 
to  the  close  of  the  dividend  period  ending 
December  31,  1940,  the  period  to  which  the 
quoted  language  refers  is  not  the  period  in 
which  the  dividend  accrued,  nor  is  it  the 
period  in  which  it  is  in  fact  paid;  it  is  the 
period  ending  December  31,  1940.  On  the 
other  hand,  if  a  dividend  paid  early  in  De¬ 
cember,  1940  or  in  January,  1941  is  intended 
as  the  distribution  for  the  last  quarter  of 
the  calendar  year  1940,  the  quoted  language 
refers  to  the  period  ending  December  31, 
1940. 

[Investment  Company  Act  Release  No. 
71,  February  21,  1941] 

§  271.78  Statement  by  the  Commis¬ 
sion  relating  to  section  23  (c)  (3)  and 
RuleN-23C-l  (17  CFR.270.23C-1). 

Rule  N-23C-1  (17  CFR,  270.23C-1)  permits 
a  closed-end  company  to  repurchase  its  own 
securities  oiily  in  a  limited  class  of  situations 
and  subject  to  certain  safeguards.  Further 
experience  may  show  that  it  is  feasible  to 
prescribe  a  general  rule  covering  a  broader 
class  of  situations,  but  for  the  present  it  is 
felt  that  any  repurchase  program  which  does 
not  fall  within  the  terms  of  this  rule,  or 
within  the  statutory  exceptions  provided  in 
sections  23  (c)  (1)  and  (2),  should  first  be 
submitted  to  the  Commission  in  the  form 
of  an  application,  so  that  it  can  be  consid¬ 
ered  on  its  individual  merits. 

RuleN-23C-l  (17  CFR.  270.23C-1)  contains 
four  major  limitations  upon  the  types  of  re¬ 
purchases  which  may  be  made  under  the 
rule; 

First.  The  rule  makes  no  provision  for 
the  repurchase  of  listed  securities  on  the 
over-the-counter  market.  Listed  securities 
may  generalljTbe  repurchased  on  a  securities 
exchange  pursuant  to  section  23  (c)  (1)  of 
the  Act,  if  appropriate  notice  has  been  given 
to  stockholders.  The  fact  that  repurchases 
under  section  23  (c)  (1)  are  made  on  the 
type  of  open  market  which  an  exchange  pro¬ 
vides  gives  the  investor  certain  safeguards, 
particularly  in  relation  to  price,  which  are 
not  present  when  a  transaction  Is  effected 
over  the  counter.  Accordingly  the  Commis¬ 
sion’s  present  disposition  is  to  permit  an 
over-the-counter  repurchase  of  listed  securi¬ 
ties  under  section  23  (c)  (3)  only  on  the 
basis  of  an  application  and  order. 

Second.  Rule  N-23C-1  (17  CFR.  270.23C-1) 
makes  no  provision  for  the  repurchase  of 
Junior  securities  by  companies  which  have 
senior  securities  outstanding.  The  problems 
involved  in  such  repurchases  are  pointed  out 
in  our  opinion  in  the  matter  of  Adams  Ex¬ 
press  Company  (Investment  Company  Act 
Release  No.  76)  recently  released.  Moreover, 
companies  having  listed  securities  are  in  cer¬ 
tain  Instances  subject  to  stock  exchange  re¬ 
strictions  with  respect  to  the  repurchase  of 
junior  securities,  and  section  23  (c)  certainly 
contemplates  that  over-the-counter  repur¬ 
chases  shall  be  subject  to  at  least  as  stringent 
safeguards  as  repurchases  on  a  securities 
exchange. 

Third.  Repurchases  from  affiliated  persons 
of  the  issuer  are  not  within  the  rule.  The 
abuses  which  may  flow  from  such  repur¬ 
chases,  and  the  conseepaent  advisability  of 
permitting  them  only  upon  the  basis  of  ap¬ 
plications  describing  the  individual  trans¬ 
actions,  are  apf>arent. 

Fourth.  The  rule  does  not  permit  the  re¬ 
purchase  of  more  than  1%  per  month  of  any 
class  of  the  Issuer’s  .outstanding  securities. 
It  is  believed  that  |:urchases  in  excess  of  this 
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figure  are  sufficiently  out  of  the  ordinary  to 
made  it  desirable  that  they  be  scrutinized 
individually. 

I  Investment  Company  Act  Release  No. 
78.  March  4,  19411 

§  271.87  Letter  of  General  Counsel 
relating  to  section  22  (d). 

You  have  requested  my  opinion  concern¬ 
ing  the  application  of  section  22  (d)  of  the 
Investment  Company  Act  of  1940  to  a  broker- 
dealer  executing  a  brokerage  order  for  a 
customer  in  the  redeemable  securities  of 
registered  Investment  company.  I  assume’ 
such  securities  are  being  currently  offered  to 
the  public  by  or  through  an  underwriter 
at  a  price  described  in  the  prospectus  cover¬ 
ing  such  securities. 

Section  22  (d)  of  the  Investment  Com¬ 
pany  Act  of  1940  provides  in  part  as  follows: 
“No  registered  Investment  company  shall 
sell  any  redeemable  security  issued  by  it 
to  any  person  except  either  to  or  through 
a  principal  underwriter  for  distribution  or 
at  a  current  public  offering  price  described 
in  the  prospectus,  and,  if  such  class  of  se¬ 
curity  is  being  currently  offered  to  the  public 
by  or  through  an  underwriter,  no  principal 
underwriter  of  such  security  and  no  dealer 
shall  sell  any  such  security  to  any  person 
except  a  dealer,  a  principal  underwriter  or 
the  Issuer,  except  at  a  current  public  offering 
price  described  in  the  prospectus.  •  *  •” 

In  my  opinion  the  term  “dealer,”  as  used 
in  section  22  (d),  refers  to  the  capacity  in 
which  a  broker-dealer  is  acting  in  a  particu¬ 
lar  transaction.  It  follows,  therefore,  that 
if  a  broker-dealer  in  a  particular  transaction 
is  acting  solely  in  the  capacity  of  agent  for 
a  selling  Investor,  or  for  both  a  selling  in¬ 
vestor  and  a  purchasing  investor,  the  sale 
may  be  made  at  a  price  other  than  the  cur¬ 
rent  offering  price  described  in  the  pro¬ 
spectus.  Of  course  disclosure  of  the  fact  that 
the  broker-dealer  is  acting  as  agent,  and  of 
the  amount  of  his  commission,  must  be 
made  to  his  principal  or  principals  in  ac¬ 
cordance  with  the  requirements  of  the  Rules 
and  Regulations  promulgated  by  the  Com¬ 
mission  under  section  15  (c)  (1)  of  the  Se¬ 
curities  Exchange  Act  of  1934. 

On  the  other  hand,  if  a  broker-dealer  is 
acting  for  his  own  account  in  a  transaction 
and  as  principal  sells  a  redeemable  security 
to  an  Investor,  the  public  offering  price  must 
be  maintained,  even  though  the  sale  is  made 
through  another  broker  who  acts  as  agent 
for  the  seller,  the  investor,  or  both. 

As  section  22  (d)  Itself  states,  the  offering 
price  is  not  required  to  be  maintained  in 
the  case  of  sales  in  which  both  the  buyer 
and  the  seller  are  dealers  acting  as  principals 
in  the  transaction. 

r Investment  Company  Act  Release  No. 
87,  March  14.  1941] 

§  271.89  Letter  of  General  Counsel  re¬ 
lating  to  section  22  (d). 

This  is  in  reply  to  your  request  for  an 
opinion  as  to  the  application  of  Section  22 
(d)  of  the  Investment  Company  Act 'of  1940 
to  the  selling  practices  of  an  open-end  man¬ 
agement  Investment  company. 

As  I  understand  the  facts,  the  shares  of 
the  company  are  offered  to  the  public  at  a 
current  offering  price  described  in  the  pros¬ 
pectus  as  net  asset  value  plus  a  specified 
sales  load.  However,  it  is  stated  in  the  pros¬ 
pectus  that  in  the  case  of  a  single  Investment 
of  $25,000  or  more,  this  sales'  load  may  be 
reduced  at  the  option  of  the  principal  under¬ 
writer. 

You  wish  to  know  whether  an  offering  at 
a  price  which  is  thus  variable  in  Uie  dis¬ 
cretion  of  the  principal  underwriter  in  the 
case  of  sales  of  $25,000  or  more  conflicts  with 
section  22  (d)  of  the  Act.  Speaking  gen¬ 
erally,  that  section  prohibits  the  sale  of  re¬ 
deemable  securities  to  any  person  other  than 


a  dealer  or  underwriter  except  at  a  “current 
offering  price”  described  in  the  prospectus.  , 

I  believe  it  is  permissible  to  charge  vary¬ 
ing  prices  for  varying  amounts  of  redeem¬ 
able  securities  based  on  a  uniform  scale  of 
sales  loads  for  different  amounts  purchased. 
But,  in  my  opinion,  section  22  (d)  requires 
the  “current  offering  price”  to  be  one  readily 
ascertainable  by  a  reading  of  the  prospectus. 
Therefore  I  believe  that  the  charging  of 
varying  prices  is  not  permissible  unless  the 
prospectus  deflnitely  sets  forth  the  price 
which  a  purchaser  of  any  specific  amount  of 
redeemable  securities  will  have  to  pay. 

In  your  case  the  price  which  may  be 
charged  in  the  case  of  sales  of  $25,000  or 
more  is  not  clearly  and  specifically  set  forth 
in  the  prospectus,  and  as  a  result  of  the  dis¬ 
cretion  conferred  up)on  him  the  principal  un¬ 
derwriter  is  in  a  position  in  such  cases  to 
discriminate  between  purchasers  of  like 
amounts  of  redeemable  securities.  At  least 
one  of  the  purposes  of  the  requirement  of 
disclosure  of  the  “current  offering  price”  is 
to  prevent  such  discrimination  among 
Investors. 

It  is  my  conclusion,  therefore,  that  if  the 
principal  underwriter  Is  given  the  option  to 
vary  the  sales  load  otherwise  than  in  the 
uniform  manner  specified  above,  the  re¬ 
quirements  of  section  22  (d)  are  not 

satisfied. 

[Investment  Company  Act  Release  No. 
89,  March  13.  1941] 

§  271.150  Letter  of  general  counsel  re¬ 
lating  to  section  24  (b). 

You  have  Indicated  that  a  general  outline 
of  the  scope  and  operation  of  Section  24  (b) 
of  the  Investment  Company  Act  of  1940 
might  be  helpful  to  the  members  of  your 
committee.  Such  an  outline  is  given  below. 

I  have  attempted  there  to  cover  the  points 
which  most  frequently  arise  and  which  are 
of  the  most  practical  significance  from  the 
point  of  view  of  the  companies  concerned. 

I  have  not  attempted  to  chart  the  precise 
legal  limits  of  section  24  (b)  or  to  resolve 
those  difficult  questions  of  legal  interpreta¬ 
tion  which  may  arise  in  a  few  unusual  situ¬ 
ations. 

General  scope  of  section.  Section  24  (b) 
-of  the  Investment  Company  Act  of  1940 
reads  as  follows:  “(b)  It  shall  be  unlawful 
for  any  of  the  following  companies,  or  for 
any  underwriter  for  such  a  company,  in  con¬ 
nection  with  a  public  offering  of  any  security 
of  which  such  company  is  the  Issuer,  to  make 
use  of  the  mails  or  any  means  or  instrumen¬ 
talities  of  Interstate  commerce*  to  transmit 
any  advertisement,  pamphlet,  circular,  form 
letter,  or  other  sales  literature  addressed  to 
or  Intended  for  distribution  to  prospective 
Investors  unless  three  copies  of  the  full  text 
thereof  have  been  filed  with  the  Commission 
or  are  filed  with  the  Commission  within  ten 
days  thereafter:  (1)  any  registered  open-end 
company;  (2)  any  registered  unit  Investment 
trust:  or  (3)  any  registered  face-amount  cer¬ 
tificate  company.” 

It  is  clear  from  the  context  that  the  vari¬ 
ous  terms  used  in  section  24  (b) — “adver- 
tisoment,”  “pamphlet,”  “circular,”  “form  let¬ 
ter” — are  all  Intended  to  represent  types  of 
sales  literature.  The  term  “sales  literature” 
must,  I  believe,  be  read  in  the  light  of  the 
definition  of  the  word  “sale,”  which  appears 
in  section  2  (a)  (33)  of  the  Investment  Com¬ 
pany  Act  and  which  provides,  among  other 
things,  that  every  “attempt  or  offer  to  dis¬ 
pose  of,  or  solicitation  of  an  offer  to  buy. 
a  security  or  Interest  in  a  security,  for  value” 
is  a  “sale.”  So  it  may  be  said  that  every 
written  communication  used  by  the  issuer 
or  an  underwriter  with  the  Intention  of  in¬ 
ducing  or  procuring,  or  of  facilitating  the 
inducement  or  procurement,  of  any  sale  of 
the  securities  of  any  of  the  companies  enu¬ 
merated  in  section  24  (b)  is  within  the  pur¬ 
view  of  that  section. 


It  should  be  noted  that  section  24  (b) 
does  not  require  the  filing  of  sales  literature 
if  a  sufficient  number  of  copies  have  already 
been  filed  with  the  Commission  pursuant  to 
any  other  provision  of  the  Investment  Com¬ 
pany  Act  or  pursuant  to  any  other  statute 
administered  by  the  Commission.  The  sig¬ 
nificance  of  this  point  will  be  brought  out 
more  fully  in  connection  with  the  discussion 
below  of  specific  t3tpes  of  selling  literature. 

Prospectuses,  ^ospectuses  are  of  course 
“sales  literature”  and  within  the  purview  of 
section  24  (b).  A  company  registering  under 
the  Securities  Act  of  1933,  however,  and  fully 
complying  with  the  requirements  of  that  Act, 
will  automatically  meet  the  requirements  of 
section  24  (b)  so  far  as  the  filing  of  prospec¬ 
tuses  is  concerned.  Rule  800  under  the  Se¬ 
curities  Act  of  1933  (17  CFR,  230.800)  re¬ 
quires  the  filing  of  a  number  of  copies  of  a 
prospectus  at  the  time  a  registration  state¬ 
ment  is  filed  under  that  Act;  it  also  requires 
the  filing  of  copies  of  the  prospectus  within 
five  days  after  the  commencement  of  the 
public  offering  of  the  securities  registered, 
and  whenever  thereafter  the  prospectus  is 
amended.  Compliance  with  Rule  800  (17 
CFR,  230.800)  will  automatically  make  for 
compliance  with  section  24  (b)  of  the  In¬ 
vestment  Company  Act  so  far  as  formal  of¬ 
fering  prospectuses  are  concerned. 

Of  course  the  above  remarks  apply  only  to 
material  to  which  Rule  800  (17  CFR,  230.800) 
is  applicable.  A  company  or  its  distributor 
may  choose  to  supplement  a  prospectus  in 
such  a  way  that  the  supplementary  material 
is  not  within  the  scope  of  Rule  800.  Copies 
of  supplementary  material  of  this  nature 
must  be  filed  in  order  to  comply  with  section 
24  (b). 

Reports  to  security  holders.  When  a 
stockholders’  report  is  sent  to  an  investor 
who  is  not  a  stockholder,  it  must  ordinarily 
be  regarded  as  “sales  literature.”  When  the 
report  is  sent  to  stockholders  alone,  it  may 
or  may  not  be  “sales  literature,”  depending 
upon  the  character  of  the  statements  it  con¬ 
tains  and  the  purpose  for  which  it  is  used. 
In  any  event,  four  copies  of  any  report  to 
security  holders  which  contains  financial 
statements  (as  most  reports  do)  must  be 
filed  with  the  Commission^  pursuant  to  sec¬ 
tion  30  (b)  (2)  of  the  Investment  Company 
Act  and  Rule  N-30B2-1  (17  CFR,  270.3062-1) 
thereunder,  within  10  days  after  transmittal. 
In  all  Instances  where  section  30  (b)  (2) 
applies,  therefore,  compliance  with  that  sec¬ 
tion  will  automatically  make  for  compliance 
with  section  24  (b),  so  far  as  reports  to 
security  holders  are  concerned. 

“Tombstone”  advertisements.  Such  an 
advertisement,  which  merely  “states  from 
whom  a  written  prospectus  meeting  the  re¬ 
quirements  of  section  10  [of  the  Securities 
Act)  may  be  obtained  and,  in  addition,  does 
no  more  than  Identify  the  security,  state  the 
price  thereof,  and  state  by  whom  orders  will 
be  executed”  is  excluded  from  the  definition 
of  the  term  “prospectus”  and  is  therefore  not 
ordinarily  filed  under  the  Securities  Act  of 
1933.  It  is  clear,  however,  that  such  an  ad¬ 
vertisement  is  a  kind  of  “sales  literature," 
and  three  copies  of  each  such  advertisement 
shoulc.  therefore  be  filed  pursuant  to  section 
24  (b).  It  is  not  necessary  that  Identical 
advertisements  appearing  in  different  news¬ 
papers  or  periodicals,  or  appearing  at  differ¬ 
ent  times,  be  treated  as  separate  pieces  of 
sales  literature;  It  is  sufficient  If  one  set  of 
three  copies  of  each  such  advertisement  is 
filed  regardless  of  the  number  of  publications 
in  which  It  appears.  It  will  simplify  our 
administrative  Job,  however,  if  in  filing  copies 
of  such  an  advertisement  the  company  or 
underwriter  Indicates  some  of  the  publica¬ 
tions,  or  briefly  describes  the  nature  of  the 
publications,  in  which  the  advertisement  will 
appear  and  the  frequency  with  which  it  will 
appear. 

Form  letters.  The  companies  will  presum¬ 
ably  have  no  difficulty  in  filing  copies  of  the 
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ordinary  printed  or  mimeographed  form  let¬ 
ter.  Letters  which  are  individually  written 
or  typewritten  present  a  more  troublesome 
problem.  It  would  certainly  be  contrary  to 
the  spirit  of  section  24  (b)  if  its  provisions 
could  be  evaded  by  the  device  of  individually 
typing  a  large  number  of  substantially  iden¬ 
tical  sales  letters.  On  the  other  hand,  I 
recognize  that  in  writing  individual  letters 
to  stockholders  and  prospective  Investors, 
Investment  companies  or  their  underwriters 
may  frequently  make  use  of  more  or  less 
stereotyped  explanations  and  arguments.  In 
order  to  give  effect  to  the  policy  of  section 
24  (bi  without  subjecting  the  companies 
and  their  distributors  to  unwarranted  in¬ 
convenience,  paragraph  (a)  of  Rule  N-24B-1 
(17  CFR,  276.246-1)  defines  “form  letter”  to 
include  “one  of  a  series  of  identical  sales 
letters”  and  also  "any  sales  letter  a  substan¬ 
tial  portion  of  which  consists  of  a  statement 
which  is  in  essence  identical  with  similar 
statements  in  sales  letters  sent  to  25  or  more 
persons  within  any  period  of  90  consecutive 
days.”  Only  a  single  set  of  three  copies  of 
each  form  so  used  need  be  filed  with  the 
Commission;  it  is  not  necessary  to  file  copies 
of  individual  variants  of  the  form,  and  it 
is  immaterial  whether  the  variants  are  writ¬ 
ten  during  or  after  the  90-day  period  pre¬ 
scribed  by  the  rule. 

Communications  to  Dealers  and  Salesmen. 
Ordinarily  communications  from  the  Issuer 
or  distributor  to  dealers  and  salesmen,  con¬ 
taining  information  and  instructions,  need 
not  be  filed  pursuant  to  section  24  (b).  On 
the  other  hand,  if  pamphlets  or  other  written 
sales  material  is  sent  to  dealers  or  salesmen 
to  be  physically  passed  on  to  prospective 
investors,  it  is  clear  that  copies  must  be 
filed,  since  they  constitute  “sales  litera¬ 
ture  •  •  •  intended  for  distribution  to 

prospective  Investors."  A  less  obvious  but 
equally  significant  situation  is  presented 
when  selling  arguments  are  sent  to  dealers 
or  salesmen  in  written  form,  with  the  un¬ 
derstanding  or  Intent  that  the  dealers  and 
salesmen  will  use  these  arguments  orally  in 
attempting  to  sell  securities  to  the  investing 
public.  Certain  types  of  investment  com¬ 
panies,  particularly  those  which  sell  face- 
amount  certificates  and  periodic-  payment 
plan  certificates,  rely  to  a  considerable  extent 
upon  oral  representations  to  sell  their  securi¬ 
ties.  The  Commission’s  view  is  that  the  reali¬ 
ties  of  this  situation,  when  viewed  in  the  light 
of  the  purpose  of  section  24  (b),  require  that 
selling  arguments  sent  to  dealers  or  sales¬ 
men  in  written  form,  in  order  that  they  may 
be  passed  on  to  the  investing  public  by  word 
of  mouth,  come  within  the  purview  of  Sec¬ 
tion  24  (b).  Accordingly  paragraph  (b)  of 
Rule  N-24B-1  (17  CFR,  276.246-1)  in  effect 
defines  the  term  “distribution”  to  include 
oral  distribution. 

Examination  by  Commission’s  staff.  I  am 
advised  by  the  Investment  Company  Division 
that  it  will  not  ordinarily  be  practicable  for 
the  Division’s  staff  to  give  the  companies 
filing  material  under  section  24  (b)  any  in¬ 
dication  of  the  propriety  or  impropriety  of 
the  contents  of  the  material.  It  has  never 
been  contemplated  that  such  material  would 
be  examined  with  the  regularity  and  the 
hieticulous  attention  given  such  fundamental 
documents  as  registration  statements,  annual 
reports  and  reports  to  stockholders.  Such 
registration  statements  and  reports  are  a 
primary  source  of  detailed  Information, 
Whereas  the  purpose  of  section  24  (b)  is  not 
so  much  to  provide  a  source  of  information 
8s  to  facilitate  the  enforcement  of  the  anti- 
fraud  provisions  of  the  statutes  administered 
bytheCommission, particularly  section  17  (a) 
Of  the  Securities  Act  of  1933,  section  15  (c) 
of  the  Securities  Exchange  Act  of  1934  and 
section  31  (b)  of  the  Investment  Company 
Act  of  1940.  For  this  reason,  and  because  of 
the  great  volume  of  material  filed  under  sec¬ 
tion  24  (b) ,  I  am  advised  that  no  regular  rou¬ 
tine  of  examination  or  issuance  of  deficiency 
memoranda  in  respect  of  such  material  will 


be  followed,  at  least  for  the  present.  Neither 
can  the  Commission’s  staff  ordinarily  under¬ 
take  to  pass  upon  or  give  even  tentative 
advice  concerning  material  submitted  in  ad¬ 
vance  of  its  use.  I  am  sure  you  will  appre¬ 
ciate  the  practical  administrative  consider¬ 
ations  which  make  this  course  necessary. 

In  concluding,  let  me  refer  briefly  to  Rule 
N-24B-2,  which  has  been  found  necessary 
because  of  the  tendency  of  many  companies 
to  forward  a  variety  of  documents  without 
properly  Indicating  the  purpose  for  which 
they  are  being  filed.  If  no  indication  of  the 
reason  for  filing  is  given,  it  is  sometimes 
difficult  for  the  staff  of  the  Commission  to 
know  whether  the  material  is  sent  only  for 
the  staff’s  information,  as  a  matter  of  cour¬ 
tesy,  or  whether  it  should  be  put  in  the  public 
files  which  have  been  set  up  for  material  the 
filing  of  which  is  required  by  law,  Dlfificulties 
are  also  encountered  When  the  indication  of 
the  purpose  of  filing  is  incorrect  (as  when 
cop'es  of  a  stockholders’  report  are  stated  to 
be  filed  under  section  24  (b)  of  the  Invest¬ 
ment  Company  Act,  and  no  reference  is  made 
to  section  SO  (b)  (2).  Since  these  filing 
problems  center  almost  entirely  about  Section 
24  (b),  it  is  believed  that  careful  compliance 
with  Rule  N-24B-2  (17  CFR,  270.246-2)  will 
prevent  any  substantial  difficulties  on  this 
score  in  the  future  and  will  simplify  matters 
both  for  the  companies  and  for  the  Commis¬ 
sion. 

[Investment  Company  Act  Release  No. 
150,  June  20,  1941] 

§  271,167  Opinion  of  General  Counsel 
relating  to  sections  8  (b)  (1)  and  13  (a). 

The  question  which  you  have  raised  in¬ 
volves  Sections  8  (b)  (1)  and  13  (a)  of  the 
Investment  Company  Act  of  1940  and  Items 
39  to  45  of  Form  N-8B-1  (17  CFR,  274.11) 
adopted  thereunder. 

Section  8  (b)  of  the  Investment  Company 
Act  requires  every  Investment  company 
which  has  filed  a  notification  of  registration 
pursuant  to  section  8  (a)  of  the  Act  to  file 
Bubsequently,  within  a  period  of  time  fixed 
by  Commission  rule,  a  detailed  registration 
statement  giving  certain  information  regard¬ 
ing  the  company  and  its  policies  and  opera¬ 
tions.  Among  the  items  of  information  for 
which  section  8(b)  makes  provisions  are  the 
following:  ' 

“(1)  a  recital  of  the  policy  of  the  registrant 
In  respect  of  each  of  the  following  types  of 
activities,  such  recital  consisting  in  each  case 
of  a  statement  whether  the  registrant  re¬ 
serves  freedom  of  action  to  engage  in  activi¬ 
ties  of  such  type,  and  if  such  freedom  of 
action  is  reserved,  a  statement  briefly  indi¬ 
cating,  Insofar  as  is  practicable  the  extent  to 
which  the  registrant  intends  to  engage 
therein:  (A)  the  classification  and  sub- 
classifications,  as  defined  in  sections  4  and  5, 
within  which  the  registrant  proposes  to 
operate;  (B)  borrowing  money;  (C)  the 
Issuance  of  senior  securities;  (D)  engaging 
in  the  business  of  underwriting  securities 
Issued  by  other  persons;  (E)  concentrating 
investments  in  a  particular  industry  or  group 
of  Industries;  (F)  the  purchase  and  sale  of 
real  estate  and  commodities,  or  either  of 
them;  (G)  making  loans  to  other  persons; 
and  (H)  portfolio  turn-over  (including  a 
statement  showing  the  aggregate  dollar 
amount  of  purchases  and  sale  of  portfolio 
securities,  other  than  Government  securities, 
in  each  of  the  last  three  full  fiscal  years 
preceding  the  filing  of  such  registration 
statement) ; 

(2)  a  recital  of  the  policy  of  the  regis¬ 
trant  in  respect  of  matters,  not  enumerated 
in  paragraph  (1),  which  the  registrant  deems 
matters  of  fundamental  policy  and  elects  to 
treat  as  such;” 

Section  13  (a)  of  the  Act  reads  as  follows: 

“Section  13  (a).  No  registered  Investment 
company  shall,  unless  authorized  by  the  vote 
of  a  majority  of  its  outstanding  voting  se- 
curlties— 


"(1)  change  Its  subclassification  as  de¬ 
fined  in  section  6  (a)  (1)  and  (2)  of  this 
title  or  its  subclassiflcatlon  from  a  diversi¬ 
fied  to  a  non-diversified  company; 

“(2)  borrow  money,  issue  senior  seemities, 
underwrite  secmltles  issued  by  other  per¬ 
sons,  purchase  or  sell  real  estate  or  commod¬ 
ities  or  make  loans  to  other  persons,  except 
In  each  case  in  accordance  with  the  recitals 
of  policy  contained  in  its  registration  state¬ 
ment  in  respect  thereto; 

“(3)  deviate  from  its  policy  in  respect  of 
concentration  of  investments  in  any  particu¬ 
lar  Industry  or  group  of  industries  as  recited 
in  its  registration  statement,  or  deviate  from 
any  fundamental  policy  recited  in  its  regis¬ 
tration  statement  pursuant  to  section  8  (b) 
(2);  or 

“(4)  change  the  nature  of  its  business  so 
as  to  cease  to  be  an  Investment  company.” 

Items  39  to  45  of  Form  N-8B-1  (17  CFR, 
274.11)  (which  is  the  detailed  form  of  regis¬ 
tration  statement  for  management  com¬ 
panies)  generally  follow  the  language  of  sec¬ 
tions  8  (b)  (1)  of  the  Act.  Item  39  (b), 
which  is  typical,  reads  as  follows: 

“(b)  Describe  the  policy  of  the  registrant 
with  respect  to  Issuance  of  bonds,  debentures 
and  senior  equity  securities.  (Registrant  may 
reserve  freedom  of  action  to  issue  such  secu¬ 
rities,  but  if  such  freedom  of  action  is  re¬ 
served,  a  statement  must  be  made  briefiy 
indicating  insofar  as  is  practicable,  the  ex¬ 
tent  to  which  registrant  intends  to  issue  such 
bonds,  debentures,  or  senior  equity  securi¬ 
ties.)  ’’ 

You  state  that  you  intend  to  answer  item 
39  (b)  as  follows: 

Registrant  reserves  freedom  of  action  to 
issue  bonds,  debentures  or  senior  equity  se¬ 
curities. 

Registrant  does  not  Intend  to  issue  any 
bonds,  debentures  or  senior  equity  securities. 

Your  request  confirmation  of  your  opinion 
that,  if  the  item  is  so  answered,  your  com¬ 
pany  will  not  be  guilty  of  a  violation  of  sec¬ 
tion  13  (a)  (2)  of  the  Act  if  at  some  subse¬ 
quent  date  it  Issues  senior  securities  without 
first  obtaining  a  stockholders’  vote. 

Section  13  (a)  (2)  requires  that  the  is¬ 
suance  of  senior  securities  by  a  registered 
investment  company,  unless  authorized  by  a 
vote  of  security  holders,  be  made  only  “in 
accordance  with  the  recitals  of  policy  con¬ 
tained  in  its  registration  statement  in  respect 
thereto.”  The  phrase  “recital  of  policy”  is 
not  defined  in  the  Act,  but  it  is  clear  from 
the  wording  of  section  8  (b)  (1)  that  the 
phrase  Includes  any  statement  made  in  or¬ 
der  to  comply  with  that  section,  whether  the 
statement  is  expressed  in  terms  of  policy, 
intention  or  freedom  of  action.  Moreover, 
section  8  (b)  (1)  requires  that  (to  the  extent 
practicable)  a  statement  of  the  registrant’s 
Intention  be  made  with  regard  to  engaging 
in  each  of  the  activities  enumerated  in  the 
section.  This  required  statement  of  inten¬ 
tion  is  the  element  of  tla«  “recital  of  policy” 
upon  which  section  13  (a)  (2)  has  its  impact. 
Corporate  action  cannot  be  said  to  be  “in 
accordance  with  the  recitals  of  policy”  in  a 
company’s  registration  statement,  within  the 
meaning  of  section  13  (a)  (2),  if  such  cor¬ 
porate  action  departs  in  any  respect  from 
the  registrant’s  statement  of  intention.  Or 
to  put  the  point  more  concretely,  if  your 
company  answers  Item  39  (b)  of  Form  N-8B-1 
as  you  propose,  a  stockholders’  vote  will  be 
necessary  before  the  company  may  issue 
senior  securities. 

The  general  framework  of  the  Act,  its  legis¬ 
lative  history  and  the  practical  aspects  of 
the  problem,  as  well  as  a  strict  reading  of  its 
provisions,  all  tend  to  support  this  interpre¬ 
tation.,  For  example,  there  is  a  clear  contrast 
between  sections  8  (b)  (1)  and  13  (a)  (2) 
on  the  one  hand  and  section  8  (b)  (2)  and 
the  corresponding  provision  of  section  13  (a) 
(3)  on  the  other.  It  is  clear  that  section  8 
(b)  (2)  merely  affords  the  registrant  an  op¬ 
portunity,  without  in  any  way  obliging  it,  to 
make  statements  of  fundamental  policy 
which  will  bind  the  company  in  the  absence 
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of  a  stockholders’  vote.  The  emphasis  of 
section  8  (b)  (1)  is  very  different;  it  implies 
an  obligation  on  the  part  of  the  registrant 
to  make  as  definite  a  statement  of  policy 
as  is  practicable  with  respect  to  each  of  the 
matters  enumerated  therein.  The  same  in¬ 
ference  is  to  be  drawn  from  the  following 
statement  appearing  in  the  Report  of  the 
Senate  Committee  on  Banking  and  Currency, 
which  considered  the  Investment  Company 
BiU: 

“•  •  •  In  addition,  the  registration 

statement  must  state  the  policy  of  the  com¬ 
pany  as  to  items  specifically  enumerated  in 
the  bill.”  (S.  Rep.  1775,  76th  Cong.,  3d 
sess.,  p.  13). 

The  only  possible  alternative  to  the  con¬ 
struction  of  the  statute  which  I  have  ad¬ 
vanced  is  to  say  that  it  is  only  that  portion 
of  a  recital  of  policy  which  relates  to  “free¬ 
dom  of  action”  which  in  any  way  binds  the 
registrant  for  the  purposes  of  section  13. 
Such  a  construction  would  lead  to  this  ab¬ 
surd  conclusion:  every  registrant,  with  re¬ 
spect  to  every  type  of  activity  enumerated  in 
section  8(b)  (1) ,  could  make  whatever  state¬ 
ment  of  policy  it  wished  in  the  form  of  a 
statement  of  Intention,  deriving  every  pos¬ 
sible  benefit  in  the  eyes  of  the  Investing 
public  which  it  Is  possible  to  derive  from  an 
indication  that  the  company  has  a  definite 
policy,  and  then  might  prevent  its  statement 
of  policy  from  having  any  effect  under  section 
13  by  merely  making  a  formal  recital  that  it 
reserves  “freedom  of  action.” 

If  what  I  have  said  is  correct  it  seems  to 
me  that  it  would  serve  little  purpose  for  you 
to  answer  Item  39  (b)  of  Form  N-8B-1  as  you 
propose.  Since  your  proposed  statement  of 
Intention  is  an  unqualified  negative  which 
will  bind  the  registrant  under  section  13  (a) 
(2),  the  purported  reservation  of  “freedom 
of  action”  has  little  meaning. 

Admittedly  a  registrant  may  meet  practi¬ 
cal  difficulties  in  attempting  to  recite  its 
policy  in  those  numerous  situations  in 
which  neither  an  unqualifiedly  negative 
nor  an  unqualifiedly  •  affirmative  state¬ 
ment  is  possible.  This  practical  problem  is 
recognized  in  section  8  (b)  (1)  and  in  the 
Items  of  Form  N-8B-1  adopted  thereunder 
by  providing  that  the  registrant  need  only 
briefly  indicate,  "insofar  as  is  practicable, 
the  extent  to  which  the  registrant  Intends” 
to  engage  in  the  particular  activity.  To  the 
extent  that  specification  is  practicable,  how¬ 
ever,  it  is  the  duty  of  the  company  to  fur¬ 
nish  statements  of  policy  or  intention  which 
are  specific,  precise  and  informative. 

It  is  obviously  Impossible  to  lay  down  any 
general  rule  for  determining  whether  a  par¬ 
ticular  statement  of  Intention  is  as  specific 
and  definite  as  it  is  practicable  to  make  it. 
The  definiteness  of  the  statement  will  neces¬ 
sarily  vary  with  the  nature  of  the  registrant’s 
business,  the  registrant’s  history  and  experi¬ 
ence,  and  the  nature  of  the  activity  to  which 
the  statement  relates.  For  example,  an  an¬ 
swer  which  might  be  reasonably  specific  in 
the  registration  statement  of  a  non-diversi- 
fled  closed-end  company  might  be  too  gen¬ 
eral  in  the  registration  statement  of  a  di¬ 
versified  open-end  company.  Again,  a  regis¬ 
trant  which  has  adhered  to  certain  well- 
defined  policies  in  the  past  may  in  some 
Instances  be  expected  to  describe  Its  future 
policy  with  more  particularity  than  a  regis¬ 
trant  which  is  formulating  a  policy  for  the 
first  time.  Nor  can  individual  items  be  con¬ 
sidered  in  Isolation;  a  registrant’s  answer  to 
one  item,  which  might  seem  insufficiently 
definite  considered  by  Itself,  may  neverthe¬ 
less  be  acceptable  because  Its  response  to 
other  items,  which  are  Interrelated  as  a  prac¬ 
tical  matter,  is  unusually  specific.  In  the  last 
analysis,  each  registrant  presents  special 
problems  and  will  require  an  application  of 
the  test  of  practicability  which  is  suited  to 
those  problems. 

The  Investment  Ctompany  Division  of  the 
Commission  has  advised  me  that  It  will  be 
glad  to  consider  Informally  any  company’s 


proposed  or  tentative  answers  to  Items  39  to 
45  of  Form  N-8B-1. 

[Investment  Company  Act  Release  No. 
167,  July  23,  1941] 

§271.214  Letter  of  General  Counsel- 
relating  to  section  10  (a). 

This  is  in  reply  to  your  request  for  an 
opinion  as  to  the  proper  Interpretation  of  the 
term  “employees”  as  used  in  Section  10  (a) 
of  the  Investment  Company  Act  of  1940. 

As  I  understand  the  facts,  a  registered  in¬ 
vestment  company  proposed  to  have  a  board 
of  directors  consisting  of  15  persons.  Of  the 
proposed  board,  two  directors  will  be  officers 
of  the  investment  company  and  seven  will 
be  partners  of  the  firm  which  acts  as  invest¬ 
ment  adviser.  It  is  proposed  that  X,  a  part¬ 
ner  in  the  law  firm  which  is  on  a  general  re¬ 
tainer  from  the  investment  company,  be  nom¬ 
inated  as  one  of  the  six  remaining  directors. 
You  wish  to  know  whether  X  is  an  “em¬ 
ployee”  of  the  Investment  company  within 
the  meaning  of  section  10  (a). 

Cases  involving  the  construction  of  the 
term  “employees”  indicate  that  that  term 
has  no  fixed  meaning,  but  must  be  con¬ 
strued  in  the  context  and  connection  in 
which  it  is  used.  Attorneys  have  been  held 
by  the  courts  to  be  “employees”  under  some 
statutes  and  not  under  others.  The  settled 
rules  of  statutory  construction  require  that 
the  term,  as  used  in  a  particular  section  of 
a  statute,  must  be  interpreted  in  the  light 
of  the  purpose  of  the  particular  section  and 
the  evil  sought  to  be  remedied  thereby.  The 
legislative  history  of  the  Investment  Com¬ 
pany  Act  makes  it  manifest  that  the  intent 
of  section  10  (a)  is  to  provide  that  at  least 
40%  of  the  board  shall  be  “independent”  of 
the  management,  and  shall  be  in  a  position 
to  make  an  Independent  check  upon  the 
management’s  acts.  I  believe  that  counsel 
to  an  investment  company  who  is  regularly 
and  continuously  employed  on  a  general  re¬ 
tainer  is  so  closely  related  to  the  manage¬ 
ment  that  he  cannot  be  considered  to  be  the 
“independent”  type  of  person  which  the  Act 
contemplates.  The  usual  work  of  such  coun¬ 
sel  and  the  questions  which  confront  him 
relate  to  the  management  of  the  company. 
He  provides  the  legal  advice  which  guides 
the  management  of  the  company  in  its  activi¬ 
ties.  The  purpose  of  Section  10  (a) — to  pro¬ 
vide  an  independent  check  on  management — 
can  hardly  be  accomplished  if  a  person  so 
closely  related  to  the  management  is  per¬ 
mitted  to  be  Included  in  the  minority  por¬ 
tion  of  the  board  which  is  designed  to  check 
independently  on  management  activities. 
The  same  reasoning,  of  course,  follows  as  to 
a  partner  or  associate  In  a  firm  of  attorneys 
employed  on  a  general  retainer  basis. 

My  opinion  is  strengthened  by  a  considera¬ 
tion  of  the  effects  of  adopting  a  contrary  in¬ 
terpretation.  Such  an  interpretation  would 
permit  a  company  to  choose  a  board  com¬ 
posed  exclusively  of  management  directors 
and  attorneys  on  retainer.  Under  this  view 
a  board  of  five  directors  might  be  composed 
of  three  officers  or  Investment  advisers  and 
two  partners  in  the  law  firm  employed  on 
general  retainer  by  the  company.  Clearly 
any  interpretation  which  so  completely  de¬ 
prives  stockholders  of  the  independent  check 
Congress  Intended  to  grant  them  must  be 
rejected. 

In  view  of  the  foregoing,  it  is  my  conclu¬ 
sion  that  an  attorney  on  a  general  retainer 
from  a  registered  Investment  company,  or  a 
partner  or  associate  In  a  law  firm  which  acts 
on  that  basis,  is  within  the  meaning  of  the 
term  “employees”  as  used  in  Section  10  (a). 
Consequently,  in  the  situation  presented,  this 
section  would  prohibit  X  from  acting  as  a 
director  of  the  company. 

[Investment  Company  Act  Release  No. 
214,  September  15,  1941] 

§  271.446  Extract  from  letter  of  Direc~ 
tor  of  the  Corporation  Finance  Division 


to  sections  20  and  34  (b).  The  Securi¬ 
ties  and  Exchange  Commission  today 
made  public  an  extract  from  a  letter  of 
Baldwin  B.  Bane,  Director  of  its  (jorpora- 
tion  Finance  Division,  to  an  officer  of  a 
corporation  who  had  inquired  whether 
the  Commission  considered  the  com¬ 
pany’s  annual  report  to  security  holders 
to  be  a  part  of  the  proxy  soliciting  mate¬ 
rial  which,  under  the  provisions  of  Rule 
X-14A-4  (17  CFR,  240.146-4)  of  the  Gen¬ 
eral  Rules  and  Regulations  under  the 
Securities  Exchange  Act  of  1934,  is  re¬ 
quired  to  be  filed  with  the  Commission. 
The  text  of  the  extract  from  the  Direc¬ 
tor’s  letter  follows: 

The  rules  In  Regulation  X-14  provide  in 
effect  that  no  proxy  solicitation  relating  to  a 
meeting  of  security  holders  at  which  the 
election  of  directors  is  an  item  of  business 
shall  be  made  by  the  management  of  the 
Issuer  unless  each  person  solicited  is  concur¬ 
rently  furnished  or  has  previously  been  fur¬ 
nished  with  an  annual  report  to  security 
holders  containing  such  financial  statements 
for  the  last  fiscal  year  as  will,  in  the  opinion 
of  the  management,  adequately  reflect  the 
position  and  operations  of  the  issuer.  The 
rules  further  require  that  copies  of  the  annual 
report  to  stockholders  must  be  mailed  to  the 
Commission  in  order  that  it  may  check  com¬ 
pliance  with  the  rule.  You  Inquire  whether 
the  reports  thus  mailed  are  considered  by  the 
Commission  to  be  material  "filed”  with  the 
Commission  within  the  meaning  of  Section  18 
of  the  Act  and  therefore  to  be  subject  to  the 
liabilities  imposed  by  that  section. 

We  do  not  regard  the  copies  of  annual 
reports  so  mailed  to  the  Commission  to  be 
proxy  solicitation  material  "filed”  with  the 
Commission  or  subject  to  the  proxy  rules  or 
to  the  liabilities  of  section  18  ‘  of  the  Act 
except  in  cases  in  which  the  issuer  specifically 
requests  that  it  be  treated  as  part  of  the  proxy 
soliciting  material  or  in  cases  in  which  it  is 
Incorporated  in- the  proxy  statement  by  refer¬ 
ence.  This  is  so  whether  the  annual  report 
is  sent ’to  the  persons  solicited  and  to  the 
Commission  in  advance  of  the  proxy  state¬ 
ment  or  concurrently  with  it. 

[Investment  Company  Act  Release  No. 
446,  February  5,  1943] 

§  271.448  Excerpts  from  letters  of  the 
Director  of  the  Corporation  Finance  Di¬ 
vision  relating  to  section  14  and  Sched¬ 
ule  14A  under  Regulation  X-14.  This 
release  is  the  same  as  Securities  Ex¬ 
change  Act  Release  No.  3385  (17  CFR, 
241.3385).  The  Securities  and  Exchange 
Commission  today  made  public  excerpts 
from  letters  of  *  *  *  Director  of 

the  Corporation  Finance  Division,  to 
officers  of  corporations  who  had  asked 
for  interpretation  of  certain  provisions 
of  the  amended  rules  in  Regulation 
X-14  relating  to  the  solicitation  of 
proxies.  'The  first  excerpt  refers  to  para¬ 
graph  (H)  of  item  5  of  Schedule  14A 
which  reads  as  follows: 

Describe  briefly  any  interest,  direct  or  in¬ 
direct,  of  each  person  who  has  acted  as  a 
director  of  the  Issuer  during  the  past  year 
and  each  person  nominated  for  election  as 
a  director  and  any  associates  of  such  director 
or  nominee  in  any  transaction  during  the 
past  year  or  in  any  proposed  transaction  to 
which  the  issuer  or  any  subsidiary  was  or  is 
to  be  a  party.  No  reference  need  be  made  to 
Immaterial  and  insignificant  transactions.  K 
the  Interest  was  or  is  to  be  in  the  purchase 
or  sale,  other  than  in  the  ordinary  course  of 


‘  Section  34  (b)  of  the  Investment  Company 
Act  of  1940  contains  a  provision  similar  to 
that  of  Section  18  of  the  Securities  Exchange 
Act  of  1934. 
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business,  of  property  by  the  issuer  or  a  sub¬ 
sidiary,  Include  a  statement  of  the  cost  of 
the  property  to  the  issuer  or  subsidiary  and 
a  statement _of  the  cost  to  the  purchaser  or 
vendor. 

The  definition  of  the  term  “associate” 
in  Rule  X-14A-9  (17  CFR,  ls40.14a-9), 
which  is  referred  to  in  the  Director’s 
letter,  reads  as  follows; 

The  term  “associate,”  used  to  indicate  a 
relationship  with  any  persons,  means  (1) 
any  corporation  or  organization  (other  than 
the  issuer  or  a  majority  owned  subsidiary  of 
the  issuer)  of  which  such  person  is  an  oflQcer 
or  partner  or  is,  directly  or  Indirectly,  the 
beneficial  owner  of  10%  or  more  of  any  class 
of  equity  securities,  (2)  any  trust  or  other 
estate  in  which  such  person  has  a  substantial 
beneficial  interest  or  as  to  which  such  person 
serves  as  trustee  or  in  a  similar  fiduciary 
capacity,  and  (3)  any  relative  or  spouse  of 
such  person  having  the  same  home  as  such 
person. 

The  Director’s  comment  on  this  item 
follows: 

In  general,  the  following  principles  should 
be  observed  in  preparing  the  Information 
called  for  by  paragraph  (H)  of  item  5. 

The  word  “interest”  means  a  material  in¬ 
terest.  In  determining  the  materiality  of  a 
person’s  interest,  the  scope  of  the  definition 
of  the  word  “associate”  in  Rule  X-14A-9  (17 
CFR,  240.14A-9)  may  be  considered  as  Indi¬ 
cating  the  type  of  interest  in  respect  of  which 
information  should  be  furnished.  For  ex¬ 
ample,  the  fact  that  a  director  of  the  issuer 
is  also  a  director  of  another  company  is  not 
enough  of  Itself  to  establish  the  materiality 
of  his  interest  in  transactions  between  the 
two  companies.  On  the  other  hand,  if  the 
director  of  the  issuer  were  an  officer  or  holder 
of  10%  or  more  of  the  stock  of  the  other 
company,  his  interest  in  transactions  between 
the  two  companies  should  be  disclosed  unless 
the  transactions  were  immaterial  and  insig¬ 
nificant. 

Your  letter  sets  out  a  list  of  transactions 
between  your  company  and  other  companies 
or  firms  in  which  a  director  of  your  com¬ 
pany  is  a  director  or  partner  of  the  other 
party  to  the  transaction.  If  the  director’s 
Interest  in  the  transaction  arises  merely 
from  the  fact  that  he  is  a  director  of  the 
other  company,  it  appears  in  the  light  of 
the  principles  stated  above  that  no  mention 
of  the  transaction  need  be  made.  However, 
in  commenting  on  your  questions  I  shall 
assume  that  your  director  is  an  officer, 
partner  or  10%  stockholder  of  the  other 
party  to  the  transaction. 

Your  list  is  as  follows: 

1.  A  bank  which  makes  commercial  loans 
to  the  company  at  the  going  rate  of  interest 
and  also  issues  Letters  of  Credit,  etc.  at  the 
going  rate. 

2.  An  insurance  company  which  issues 
policies  of  Marine  Insurance  in  the  usual 
form  and  at  the  usual  rates. 

3.  An  Industrial  company  from  which  the 
Company  makes  purchases  of  machinery, 
equipment  or  supplies. 

4.  A  law  firm  which  is  employed  on  an 
annual  basis  to  handle  various  legal  matters. 

5.  A  tenant  at  a  substantial  rent  of  pai-t 
of  an  office  building  owned  by  a  subsidiary 
of  this  company. 

6.  A  railroad  over  which  this  Company 
ohips  most  of  its  products. 

7.  A  telegraph  company. 

8.  A  telephone  company. 

9.  An  electric  light  company. 

10.  A  sales  agent  for  one  particular  line  of 
fabrics  in  one  city. 

I  believe  that  a  director’s  interest  in  trans¬ 
actions  with  the  companies  referred  to  in 
7.  8  and  9  need  not  be  referred  to  under 
paragraph  H  if  the  transactions  involved 
the  ordinary  services  rendered  by  such  com¬ 
panies  and  the  services  were  rendered  at  the 
usual  and  regular  rates.  If  the  transactions 
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Involved  extraordinary,  unusual  or  special 
services  and  were  not  immaterial  and  in¬ 
significant,  the  interest  of  directors  in  them 
should  be  disclosed. 

Directors’  or  their  associates’  interest  in 
transactions  with  the  companies  referred  to 
in  1  to  5,  inclusive,  and  in  10  should  be  dis¬ 
closed  unless  the  transactions  were  imma¬ 
terial  and  insignificant. 

If  a  choice  between  two  or  more  carriers 
is  available  to  the  company  in  determining 
the  route  over  which  its  products  should  be 
shipped,  I  should  consider  that  the  direc¬ 
tor’s  interest  in  the  transactions  referred  to 
in  6  should  be  disclosed  unless  the  transac¬ 
tions  were  Immaterial  and  Insignificant. 

The  description  of  the  transaction  and  of 
the  director’s  Interest  in  it  should  be  brief. 
Details  such  as  the  dollar  amount  Involved 
and  the  precise  terms  of  the  arrangements 
need  not  be  stated. 

To  another  inquiry  regarding  the  same 
provision  of  the  rule,  the  Director  wrote 
as  follows: 

You  state  that  a  director  of  the  issuer  is 
an  officer  of  a  banking  institution  with 
which  the  company  may  have  funds  on  de¬ 
posit,  or  which  may  act  as  trustee  under  a 
mortgage  or  other  indenture,  or  as  transfer 
agent  of  stock,  or  as  registrar  with  respect 
to  outstanding  stocks  or  bonds.  You  ask 
whether  the  director’s  Interest  in  these 
transactions  should  be  disclosed  under  item 
5  (H). 

Where  a  director  of  the  issuer  is  an  officer 
of  a  banking  Institution  which  during  the 
period  covered  by  the  statement  has  ren¬ 
dered  services  as  trustee  under  a  mortgage 
or  other  Indenttire,  the  existence  of  such 
relationship  should  be  disclosed  unless  the 
whole  matter  is  immaterial  and  insignifi¬ 
cant.  Directors’  Interests  in  the  other  trans¬ 
actions  mentioned  in  this  item  need  not  be 
disclosed. 

Another  excerpt  refers  to  the  para¬ 
graph  (I)  (3)  of  Item  5  which  require 
in  respect  of  each  director,  nominee,  or 
person  who  has  acted  as  an  ofiBcer  but 
not  as  a  director  and  who  has  received 
remuneration  in  excess  of  $20,000  during 
the  fiscal  year,  a  statement  of: 

the  amount  paid  or  set  aside  by  the  issuer 
and  its  subsidiaries  primarily  for  the  benefit 
of  such  director,  officer  or  nominee,  pursu¬ 
ant  to  each  pension  or  retirement  plan  of 
the  issuer  and  its  subsidiaries  or  other  simi¬ 
lar  arrangement,  and  the  amount  of  the 
annual  benefits  estimated  to  be  payable  to 
such  director,  officer  or  nominee  in  the 
event  of  retirement. 

The  Director’s  comment  on  this  para¬ 
graph  follows: 

You  state  that  your  employees’  retirement 
plan  provides  for  contributions  to  the  re¬ 
tirement  fund  both  by  the  employees  and 
by  the  company.  TTie  amount  of  retirement 
benefits,  if  any,  which  a  particular  officer 
or  director  will  receive  will  depend  upon  his 
continuance  in  the  company’s  employ  until 
he  reaches  retirement  age  and  upon  the 
amount  of  his  salary  in  future  as  well  as 
past  years.  In  view  of  these  uncertainties 
and  of  the  fact  that  his  retirement  benefits 
will  result  in  part  from  his  own  contribu¬ 
tions,  you  suggest  that  you  should  not  in¬ 
clude  in  the  tabulation  called  for  by  item 
5  (I)  the  estimate  of  annual  retirement 
benefits  specified  in  paragraph  (3)  thereof. 

I  think  you  should  include  the  required 
estimate  in  the  tabulation,  computing  it 
upon  the  assumption  that  an  employee  will 
continue  in  the  employ  until  normal  retire¬ 
ment  age  at  his  present  salary  and  explain 
in  a  footnote  the  assumptions  upon  which 
the  estimate  is  based.  The  footnote  may  also 
Include  a  statement  to  the  effect  that  part 
of  the  sum  is  attributable  to  the  employee’s 
own  contributions. 


'The  following  excerpt  refers  to  a  para¬ 
graph  (L)  of  item  5  which  calls  for  the 
name  of  each  person  other  than  a  direc¬ 
tor,  officer  or  employee  of  the  issuer 
whose  aggregate  remuneration  from  the 
issuer  exceeded  $20,000,  the  amount  re¬ 
ceived  by  each  such  person  and  the 
capacity  in  which  it  was  received. 

You  point  out  that  paragraph  5  (L)  of 
item  6  of  Schedule  14A  is  substantially  the 
same  as  item  11  of  Form  10-K  (17  CFR. 
249.310),  the  form  on  which  the  company  files 
its  annual  report  with  the  Exchange  and  with 
the  Commission  under  the  Securities  Ex¬ 
change  Act  of  1934.  You  ask  whether  the  in¬ 
structions  as  to  item  11  of  the  Instruction 
Book  for  Form  10-K  may  be  used  as  a  guide 
in  determining  what  disclosure  should  be 
made  in  the  proxy  statement  under  item 
5(L). 

Item  5  (L)  is  intended  to  elicit  information 
similar  to  that  required  to  be  given  under 
item  11  of  Form  10-K  (17  CFR,  249.310)  and 
the  instructions  as  to  that  item  may  properly 
be  used  as  a  guide  in  the  preparation  of  that 
part  of  the  proxy  statement. 

r  Investment  Company  Act  Relase  No. 
448,  February  17,  19431 

§  271.735  Letter  oj  the  Direetor  of 
the  Corporation  Finance  Divisioii  relat¬ 
ing  to  section  20  and  to  Rule  X-14A-7 
under  the.  Securities  Exchange  Act  of 
1934  (17  CFR.  240.14a-7). 

This  Is  in  reply  to  your  recent  letter  in 
which  you  inquire  whether  certain  proposals 
presented  to  you  by  a  stockholder  of  the 
compapy  for  inclusion  in  the  management 
proxy  statement  pursuant  to  the  provisions 
of  Rule  X-14A-7  of  Regulation  X-14  of  the 
General  Rules  and  Regulations  promulgated 
pursuant  to  the  provisions  of  the  Securities 
Exchange  Act  of  1934  are  proper  subjects  for 
action  by  your  company’s  security  holders  at 
its  next  annual  meeting.  The  resolutions 
presented  by  such  stockholder  propose  that 
dividends  paid  to  stockholders  shall  not  be 
subject  to  Federal  Income  Tax  where  the 
income  from  which  such  dividends  are  paid 
has  already  been  subject  to  corporate  income 
taxes;  that  the  anti-trust  laws  and  the  en¬ 
forcement  thereof  be  revised;  that  all  Federal 
legislation  hereafter  enacted  providing  for 
workers  and  farmers  to  be  represented  should 
be  made  to  apply  equally  to  investors.  Other 
resolutions  which  are  proposed  are  of  similar 
nature.  You  state  that  these  proposals  are 
obviously  of  a  political  and  economic  nature 
and  that  your  corporation  is  an  industrial 
corporation  which  is  not  empowered  to  en¬ 
gage  in  political  activity  nor  is  such  activity 
within  the  scope  of  its  business  operations. 

Speaking  generally,  it  is  the  purpose  of 
Rule  X-14A-7  (17  CFR.  240.14A-7)  to  place 
stockholders  in  a  position  to  bring  before 
their  fellow  stockholders  matters  of  concern 
to  them  as  stockholders  in  such  corporation; 
that  is,  such  matters  relating  to  the  affairs 
of  the  company  concerned  as  are  proper  sub¬ 
jects  for  stockholders’  action  under  the  laws 
of  the  state  under  which  it  is  organized.  It 
was  not  the  Intent  of  Rule  X-14A-7  to  permit 
stockholders  to  obtain  the  consensus  of  other 
stockholders  with  respect  to  matters  which 
are  of  a  general  political,  social  or  economic 
nature.  Other  forums  exist  for  the  presenta¬ 
tion  of  such  views. 

It  is  my  conclusion  that  the  proposals 
which  have  been  presented  to  you  are  not 
“proper  subjects  for  action”  by  your  com¬ 
pany’s  stockholders  within  the  meaning  of 
that  phrase  as  used  in  Rule  X-14A-7  (17 
CFR,  240.149-7) .  Consequently,  it  will  be  un¬ 
necessary  for  you  to  include  the  proposals  in 
the  management’s  proxy  statement  if  you  do 
not  wish  to  do  so. 

[Investment  Company  Act  Release  No. 
735,  January  3,  1945] 
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Part  276 — Interpretative  Releases  Re¬ 
lating  TO  THE  Investment  Advisers  Act 
or  1940  AND  General  Rules  and  Regu¬ 
lations  Thereunder.* 

Sec. 

276.2  Opinion  of  General  CX>un8el  relating 
to  section  202  (a)  (11)  (c)  of  the 
Investment  Advisers  Act  of  1940. 
276.8  Opinlorx  of  the  General  Counsel  re¬ 
lating  to  the  use  of  the  name  “In¬ 
vestment  counsel"  under  section 
208  (c)  of  the  Investment  Advisers 
Act  of  1940. 

276.40  Opinion  of  the  Director  of  the  Trad¬ 
ing  and  Exchange  Division  relat¬ 
ing  to  section  206  of  the  Invest¬ 
ment  Advisers  Act  of  1940,  section 
17  (a)  of  the  Securities  Act  of  1933, 
and  sections  10  (b)  and  15  (c)  (1) 
of  the  Securities  Exchange  Act  of 
1934. 

§  276.2  Opinion  of  General  Counsel 
relating  to  section  202  (a)  (11)  <C)  of 
the  Investment  Advisers  Act  of  1940. 

October  28,  1940. 

National  Association  of  Securities 
Dealers,  Inc., 

821  15th  Street.  NW.. 

Washington.  D.  C. 

Gentlemen  :  You  have  requested  my  opin¬ 
ion  whether  participation  by  an  over-the- 
counter  broker  or  dealer  in  transactions  of 
the  character  described  below  renders  him 
an  “investment  adviser”  within  the  meaning 
of  Section  202  (a)  (11)  of  the  Investment 
Advisers  Act  of  1940. 

In  each  of  the  situations  presented,  a  broker 
who  is  not  a  member  of  a  national  securities 
exchange  transmits  to  a  broker  who  Is  a 
member  of  such  an  exchange  an  order  for 
the  member  broker  to  purchase  or  sell  a 
security  listed  on  the  exchange  for  the  ac¬ 
count  of  a  customer  of  the  non-member 
broker.  In  each  case  the  non-member  broker 
charges  his  customer  an  “overriding  com¬ 
mission”  or  “service  charge”  In  addition  to 
the  regular  commission  which  the  member 
broker  receives  for  executing  the  transac¬ 
tion.  In  no  Instance  is  the  amount  of  the 
“overriding  commission”  or  “service  charge” 
greater  than  the  regular  commission  charged 
by  the  member  broker. 

I  understand  that  there  are  four  district 
practices  or  policies  followed  by  over-the- 
counter  brokers  in  making  such  charges: 

1.  Frequently  the  over-the-counter  broker 
charges  the  overriding  commission  or  serv¬ 
ice  charge  In  every  Instance  In  which  he 
transmits  such  an  order  to  a  member  broker, 
and  the  amount  of  such  additional  commis¬ 
sion  or  charge  Is  the  same  for  all  transac¬ 
tions  of  the  same  size,  no  matter  who  the 
customer  is  or  how  much  consultation  or 
advice  the  over-the-counter  broker  has  given 
him. 

2.  Other  over-the-counter  brokers  charge 
an  overriding  commission  or  service  charge 


‘  The  Interpretative  opinions  included 
herein  are  opinions  issued  in  the  past  for  the 
guidance  of  the  public  by  members  of  the 
Commission’s  staff  (or  in  a  few  instances  by 
the  Commission)  and  heretofore  made  public 
pursuant  to  Commission  authorization.  The 
opinions  are  to  be  read  as  of  the  date  of 
original  publication  and  in  the  context  of 
the  rules,  statutes  and  circumstances  then 
existing.  However,  opinions  or  portions  of 
opinions  which  are  clearly  obsolete  have  been 
omitted.  While  It  is  not  clear  that  publica¬ 
tion  of  interpretative  opinions  of  this  kind 
In  the  Federal  Register  Is  required.  It  Is  be¬ 
lieved  that  such  publication  may  be  helpful 
to  the  public  and  that  It  falls  within  the 
spirit  of  the  Administrative  Procedure  Act. 

Where  rules  referring  to  an  opinion  have 
been  renumbered  since  the  Issuance  of  the 
opinion,  the  new  designations  are  Indicated 
In  brackets. 


which  may  be  uniform  In  amount,  but  which 
Is  charged  only  to  those  customers  to  whom 
the  broker  has  given  advice.  In  these  cases 
the  non-member  broker  receives  no  remuner¬ 
ation  on  transactions  In  listed  securities  If 
the  customer  has  simply  asked  him  to  have 
an  order  executed,  without  seeking  or  receiv¬ 
ing  any  advice. 

3.  A  number  of  over-the-counter  houses 
charge,  on  a  uniform  basis,  an  overriding 
commission  or  service  charge  for  the  execu¬ 
tion  of  such  transactions,  except  that  they 
make  no  charge  to  certain  clients,  for  exam¬ 
ple,  clients  who  do  a  substantial  amount  of 
over-the-counter  business  through  or  with 
the  house. 

4.  Occasionally  an  over-the-counter  broker 
follows  the  practice  of  charging  an  over¬ 
riding  commission  or  service  charge  to  all 
customers  and  on  all  transactions,  but  the 
amount  of  the  charge  varies  In  relation  to 
the  amount  of  consultation  between  the 
broker  and  his  customer  regarding  the  trans¬ 
action. 

The  pertinent  provisions  of  section  202  (a) 
(11)  of  the  Investment  Advisers  Act,  under 
which  these  questions  arise,  are  the  fol¬ 
lowing: 

“  ’Investment  adviser’  means  any  person 
who,  for  compensation,  engages  In  the  busi¬ 
ness  of  advising  others  •  •  •  as  to  the 

value  of  securities  or  as  to  the  advisability 
of  investing  In,  purchasing,  or  selling  securi¬ 
ties  •  •  *;  but  does  not  Include  *  •  • 

(C)  any  broker  or  dealer  whose  performance 
of  such  services  Is  solely  Incidental  to  the 
conduct  of  his  business  as  a  broker  or  dealer 
and  who  receives  no  special  compensation 
therefor  •  •  •" 

I  shall  assume  for  the  purposes  of  this  let¬ 
ter  that,  in  every  situation  outlined  above, 
the  transaction  Is  “solely  Incidental  to  the 
conduct  •  •  •  business  as  a  broker  or 

dealer.”  The  precise  question  presented, 
therefore,  is  whether  in  each  of  these  situa¬ 
tions  the  over-the-counter  broker  In  taking 
an  overriding  commission-ls  receiving  “spe¬ 
cial  compensation  for”  advice  which  he  may 
have  given  his  customer. 

Clause  (C)  of  section  202  (a)  (11)  amounts 
to  a  recognition  that  brokers  and  dealers 
commonly  give  a  certain  amount  of  advice  to 
their  customers  in  the  course  of  their  regular 
business,  and  that  It  would  be  inappropriate 
to  bring  them  within  the  scope  of  the  Invest¬ 
ment  Advisers  Act  merely  because  of  this 
aspect  of  their  business.  On  the  other  hand, 
that  portion  of  clause  (C)  which  refers  to 
“special  compensation”  amounts  to  an 
equally  clear  recognition  that  a  broker  or 
dealer  who  is  specially  compensated  for  the 
rendition  of  advice  should  be  considered  an 
investment  adviser  and  not  be  excluded  from 
the  purview  of  the  Act  merely  because  he  is 
also  engaged  In  effecting  market  transactions 
in  securities.  It  Is  well  known  that  many 
brokers  and  dealers  have  investment  advisory 
departments  which  furnish  Investment  ad¬ 
vice  for  compensation  In  the  same  manner 
as  does  an  Investment  adviser  who  operates 
solely  in  an  advisory  capacity.  The  essential 
distinction  to  be  borne  in  ifiind  in  consider¬ 
ing  borderline  cases,  such  as  those  which 
you  have  presented,  is  the  distinction  be¬ 
tween  compensation  for  advice  itself  and 
compensation  for  services  of  another  charac¬ 
ter  to  w'hlch  advice  Is  merely  Incidental. 

Let  me  turn  now  to  the  four  specific  situa¬ 
tions  as  to  which  you  have  Inquired.  In  the 
first  situation  the  over-the-counter  broker 
charges  an  overriding  commission  or  service 
charge  for  participating  In  the  execution  of 
every  purchase  or  sale  of  listed  securities. 
While  the  time  and  expense  Involved  In  giv¬ 
ing  advice  to  customers  may  be  among  his 
motives  for  charging  the  overriding  commis¬ 
sion  or  service  charge,  they  represent  only 
one  part  of  his  general  expenses,  smd  are 
no  more  directly  related  to  the  charge,  which 
he  makes  than  is  similar  advice  given  cus¬ 
tomers  with  respect  to  over-the-counter 
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transactions  for  which  the  broker  receives  a 
regular  commission.  In  this  first  situation 
the  Imposition  of  the  overriding  commission 
or  service  charge  does  not  In  Itself  make  the 
over-the-counter  broker  an  “investment  ad¬ 
viser”  within  the  meaning  of  the  Act. 

The  second  situation  presents  a  clear  an¬ 
tithesis  to  the  first.  Here  the  charge  is  di¬ 
rectly  related  to  the  giving  of  advice.  Those 
customers  who  receive  the  advice  have  to 
pay  an  additional  charge,  while  those  who 
do  not  receive  advice  do  not. 

The  fourth  situation  Is  no  different  in 
principle  from  the  second.  Although  all  cus¬ 
tomers  must  pay  an  additional  charge,  at 
least  part  of  the  charge  to  customers  receiv¬ 
ing  advice  Is  attributable  to  such  advice,  and 
It  Is  therefore  clear  that  the  charge  Includes 
“special  compensation”  for  advice.  It  Is  my 
opinion  that  In  both  the  second  and  fourth 
situations  the  over-the-counter  broker  is 
acting  as  an  Investment  adviser. 

Prom  a  practical  point  of  view  the  third 
situation  presents  a  difficult  problem.  It  is 
true  that  if  the  broker’s  discrimination  be¬ 
tween  customers  bears  no  relation  to  the 
nature  or  amount  of  advice  which  they  re¬ 
ceive  from  him,  the  additional  charge  does 
not  in  principle  appear  to  be  “special  com¬ 
pensation."  Nevertheless,  I  am  sure  you  will 
recognize  that  difficult  questions  of  fact  are 
presented  whenever  the  additional  charge  is 
not  imposed  on  a  wholly  uniform  basis.  If 
a  broker  Is  confident  that  his  discrimination 
between  customers  follows  a  clear  and  con¬ 
sistent  policy,  bearing  no  relation  whatso¬ 
ever  to  the  rendition  of  Investment  advice 
to  his  customers,  he  may  safely  consider  him¬ 
self  excluded  from  the  definition  of  the  term 
“investment  adviser."  When  the  circum¬ 
stances  are  not  so  clear,  I  suggest  that  you 
recommend  to  your  members  that  they  call 
their  peculiar  problems  to  the  Commission's 
attention,  and  take  the  precaution  of  regis¬ 
tering  under  the  Act  pending  the  Commis¬ 
sion’s  determination  of  the  question.  If  the 
Commission  Is  of  the  opinion  that  the  broker 
is  not  an  “investment  adviser”  within  the 
meaning  of  the  Act,  he  will  be  entitled  to  . 
withdraw  his  registration  pursuant  to  sec¬ 
tion  203  (g). 

Very  truly  yours, 

Chester  T.  Lane, 

General  Counsel. 

[Investment  Advisers  Act  Release  No.  2, 
October  28,  19401 

§  276.8  Opinion  of  the  General  Coun¬ 
sel  relating  to  the  use  of  the  name  “in¬ 
vestment  counsel”  under  section  208  (c) 
of  the  Investment  Advisers  Act  of  1940. 

You  have  raised  the  question  of  a  possible 
conflict  between  the  provisions  of  Section 
208  (c)  of  the  Investment  Advisers  Act  of 
1940  and  the  provisions  of  certain  State  laws 
regulating  Investment  advisers.  These  State 
laws  require.  In  one  form  or  another,  that  a 
person  giving  advice  with  reference  to  secu¬ 
rity  Investments  obtain  a  license  to  act  as 
an  “investment  counsel”.  Under  the  In¬ 
vestment  Advisers  Act,  on  the  other  hand,  If 
such  person  Is  not  primarily  engaged  In  the 
business  of  rendering  “investment  supervis¬ 
ory  services”  (as  defined  in  Section  202  (a) 
(13) ),  It  will  be  unlawful  for  him  “to  repre¬ 
sent”  that  he  Is  an  “investment  counsel”  or 
“to  use  the  name  Investment  counsel  as  de¬ 
scriptive"  of  his  business. 

Section  208  (c)  of  the  Investment  Advisers 
Act  attempts  to  restrict  the  use  of  the  term 
“investment  counsel”  by  persons  registered 
under  the  Act  to  those  who  are  primarily  en¬ 
gaged  in  giving  continuous  advice  as  to  the 
investment  of  funds  on  the  basis  of  the  In¬ 
dividual  needs  of  their  clients.  Although  the 
state  licensing  laws  referred  to  above  use  the 
phrase  “Investment  counsel”,  the  context  In 
which  the  phrsise  is  used  Indicates  that  the 
Intent  of  the  statutes  Is  to  establish  a  gen¬ 
eral  descriptive  category  for  administrative 
purposes  rather  than  to  distinguish  between 
Investment  advisers  who  give  general  market 
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advice  and  those  who  give  individUEilized 
service.  I  believe  that  the  purposes  of  the 
Investment  Advisers  Act  and  of  the  state  stat¬ 
utes  are  not  necessarily  conflicting. 

A  person  who  Is  registered  under  the  In¬ 
vestment  Advisers  Act  but  who  is  not  an 
investment  counsel  within  the  meaning  of 
that  Act  should  in  his  general  advertisement 
and  on  his  letterhead  refer  to  himself  as  an 
investment  adviser  or  some  other  appropriate 
term  other  than  investment  counsel.  In  so 
doing  he  certainly  would  not  be  violating  the 
state  statutes  and  he  would  be  conforming 
with  the  Investment  Advisers  Act.  On  the 
other  band,  if  he  were  asked  whether  his 
company  is  licensed  under  a  state  law,  it 
would  be  entirely  proper  to  reply  that  he  is 
licensed  to  do  business  in  that  state  as  an 
Investment  counsel.  Similarly  a  certificate 
issued  by  a  state  authority  seUing  forth  that 
he  has  qualified  ifhder  the  law  as  an  in- 
vestnxent  counsel  can  properly  be  hung  on 
the  wall  of  his  office.  In  such  cases  the  in¬ 
vestment  adviser  would  simply  be  advising 
concerning  his  technical  legal  status  under 
the  state  law. 

In  a  large  measure  the  w’hole  question  is 
one  of  good  faith.  As  a  practical  matter.  If 
the  investment  adviser  confines  reference  to 
himself  as  an  "Investment  counsel"  to  those 
situations  In  which  there  Is  common-sense 
Justification  for  pointing  out  his  legal  status 
under  a  State  law,  he  will  run  no  other  risk 
of  violating  section  208  (c). 

I  Investment  Advisers  Act  Release  No.  8, 
December  12,  1940] 

§  276.40  Opinion  of  Director  of  Trad¬ 
ing  and  Exchange  Division,  relating  to 
section  206  of  the  Investment  Advisers 
Act  of  1940,  section  17  (a)  of  the  Securi¬ 
ties  Act  of  1933,  and  sections  10  (b)  and 
15  (c)  (I)  of  the  Securities  Exchange  Act 
of  1934. 

The  question  has  been  presented  whether 
it  is  permissible  for  an  investment  adviser 
to  sell  a  security  to  or  buy  a  security  from 
a  client.  You  ask  also  what  disclosure  is 
necessary  if  such  a  transaction  is  permissible. 
Section  206  of  the  Investment  Advisers  Act 
of  1940  provides: 

"It  shall  be  unlawful  for  any  investment 
adviser  registered  under  section  203,  by  use 
of  the  mails  or  any  means  or  instrumentality 
of  Interstate  commerce,  directly  or  in¬ 
directly — 

“(1 )  to  employ  any  device,  scheme,  or  arti¬ 
fice  to  defraud  any  client  or  prospective 
client; 

■'(2)  to  engage  in  any  transaction,  prac¬ 
tice,  or  course  of  business  which  operates  as 
a  fraud  or  deceit  upon  any  client  or  prospec¬ 
tive  client: 

‘‘(3)  acting  as  principal  for  his  own  ac¬ 
count,  knowingly  to  sell  any  security  to  or 
purchase  any  security  from  a  client,  or  act¬ 
ing  as  broker  for  a  person  other  than  such 
client,  knowingly  to  effect  any  sale  or  pur¬ 
chase  of  any  security  for  the  account  of  such 
client,  without  disclosing  to  such  client  in 
writing  before  the  completion  of  such  trans¬ 
action  the  capacity  in  which  he  is  acting  and 
obtaining  the  consent  of  the  client  to  such 
transaction.  The  prohibitions  of  this  para¬ 
graph  ( 3 )  shall  ,not  apply  to  any  transaction 
with  a  customer  of  a  broker  or  dealer  if  such 
broker  or  dealer  is  not  acting  as  an  Invest - 
hient  adviser  in  relation  to  such  transac¬ 
tion.” 

"An  Investment  adviser  is  a  fiduciary.  As 
such  he  is  required  by  the  common  law  to 
serve  the  interest  of  his  client  with  undi¬ 
vided  loyalty.  In  my  opinion  a  breach  of 
this  duty  may  constitute  a  fraud  within  the 
meaning  of  clauses  (1)  and  (2)  of  section 
206  of  the  Investment  Advisers  Act  (as  well 
M  the  anti-fraud  provisions  of  the  Securi¬ 
ties  Act  of  1933  and  the  Securities  Exchange 
Act  of  1934). 

It  follows  that  an  Investment  adviser  may 
hot  effect  a  transaction  as  principal  with  a 


client  unless  he  obtains  the  client's  consent 
to  the  transaction  after  fully  disclosing  any 
adverse  interest  he  may  have,  together  with 
any  other  information  in  his  possession 
which  the  client  should  possess  in  order  to 
determine  whether  he  should  enter  into  the 
transaction.  The  disclosure  should  Include, 
as  a  minimum,  (a)  the  capacity  in  which  the 
Investment  adviser  proposes  to  act,  (b)  the 
cost  to  the  adviser  of  any  security  which 
he  proposes  to  sell  to  his  client  (or,  if  he 
proposes  to  buy  a  security  from  his  client 
and  knows  or  is  reasonably  certain  of  the 
price  at  which  it  is  to  be  resold,  a  statement 
of  that  price),  and  (c)  the  best  price  at 
which  the  transaction  could  be  effected  by 
or  for  the  client  elsewhere  if  such  price  is 
more  advantageous  to  the  client  than  the 
actual  purchase  or  sale  price.  Moreover,  any 
disclosure  of  the  cost  to  the  Investment  ad¬ 
viser  (or  the  price  he  expects  to  receive  on 
resale)  should  be  so  phrased  that  its  full 
Import  is  obvious  to  the  client.  The  dis¬ 
closure  should  include  a  statement  of  the 
total  amount  of  the  cost  or  resale  price  (or 
the  total  profit)  in  dollars  and  cents;  it 
would  not  suffice,  in  my  opinion,  merely  to 
express  a  formula  by  which  those  amounts 
may  be  computed,  or  to  limit  the  disclosure 
to  a  percentage  figure  or  to  a  maximum 
number  of  points  or  dollars  per  share  or 
bond. 

What  has  been  said  thus  far  is  not  lim¬ 
ited  to  investment  advisers  who  are  regis¬ 
tered  under  the  Investment  Advisers  Act. 
Although  section  206  of  that  Act  applies  only 
to  registered  Investment  advisers,  the  over¬ 
all  effect  of  the  anti-fraud  provisions  of  the 
Securities  Act  of  1933  and  the  Securities 
Exchange  Act  of  1934  is  to  cover  any  trans¬ 
action  in  a  security  by  any  person  where  use 
is  made  of  the  mails  or  of  some  means  or 
instrumentality  of  Interstate  commerce. 
Consequently,  investment  advisers  who  are 
exempted  from  registration  by  one  of  the 
clauses  of  section  203  (b)  of  the  Investment 
Advisers  Act  are  nevertheless  subject  to  the 
anti-fraud  provisions  of  the  1933  and  1934 
Acts  when,  notwithstanding  their  fiduciary 
status,  they  seek  to  deal  with  clients  on  a 
principal  basis. 

It  is  not  essential  that  the  disclosure  of 
adverse  interest  be  in  writing  so  far  as  clauses 
(1)  and  (2)  of  section  206  of  the  Investment 
Advisers  Act,  as  well  as  the  anti-fraud  provi¬ 
sions  of  the  1933  and  1934  Acts,  are  concerned. 
However,  aside  from  the  general  requirement 
of  full  disclosure  and  consent  imposed  by 
these  provisions,  clause  (3)  of  section  206  of 
the  Investment  Advisers  Act,  which  applies 
only  to  registered  investment  advisers,  re¬ 
quires  specifically  that  the  disclosure  of  the 
capacity  in  w’hlch  the  Investment  adviser  is 
acting  be  given  in  writing  and  the  client’s 
consent  obtained  before  the  completion  of  the 
transaction.  In  my  opinion  the  require¬ 
ments  of  written  disclosure  and  of  consent 
contained  in  this  clause  must  be  satisfied 
before  the  completion  of  each  separate  trans¬ 
action.  A  blanket  disclosure  and  consent  in 
a  general  agreement  between  investment 
adviser  and  client  would  not  suflSce. 

It  will  be  noted  that  the  specific  provisions 
of  clause  (3)  of  section  206  do  not  apply  "to 
any  transaction  with  a  customer  of  a  broker  or 
dealer  if  such  broker  or  dealer  is  not  acting 
as  an  Investment  adviser  in  relation  to  such 
transaction."  ^  Whether  an  Investment  ad¬ 
viser  is  subject  to  the  duties  of  a  fiduciary 
under  clauses  (1)  and  (2)  (and  under  the 
anti-fraud  provisions  of  the  1933  and  1034 
Acts)  in  respect  of  such  a  transaction  depends 
on  all  the  facts  (including  the  type  of  general 
Investment  advice  rendered)  in  each  case. 


>In  any  event,  of  course,  section  15  (c)  (1) 
of  the  Securities  Exchange  Act  of  1934  and  the 
Commission's  Rule  X-15C1-4  (17  CFR, 

240.16C1-4)  thereunder  require  every  broker 
or  dealer  to  give  his  customer  written  notifi¬ 
cation  of  his  capacity  "at  or  before”  the 
completion  of  each  transaction. 


Everything  which  has  been  said  thus  far 
with  respect  to  a  transaiCtion  in  which  an 
Investment  adviser  buys  or  sells  for  his  own 
account  as  principal  applies  equally  to  a 
transaction  for  the  account  of  a  client  in 
which  the  investment  adviser  acts  as  a  broker 
for  some  other  person.  In  such  a  transac¬ 
tion,  of  course,  it  is  the  Investment  adviser’s 
total  commission  which  must  be  disclosed  in 
dollars  and  cents. 

Finally,  it  must  be  borne  in  mind  that  this 
opinion  is  limited  to  the  requirements  of 
federal  law.  I  can  express  no  opinion  as  to 
the  applicable -state  law.  It  is  clear,  how¬ 
ever,  that  investment  advisers,  in  addition  to 
complying  with  the  federal  law,  are  subject  to 
whatever  restrictions  or  requirements  the 
common  law  or  statutes  of  the  particular 
state  Impose  with  respect  to  dealings  between 
persons  in  a  fiduciary  relationship. 

[Investment  Advisers  Act  Release  No.  40, 
February  5,  19451 


Part  281 — Interpretative  Releases  Re¬ 
lating  TO  Corporate  Reorganizations 
Under  Chapter  X  of  the  Bankruptcy 
Act  ' 

Sec. 

281.1  Letter  of  the  Commission  with  respect 

to  transmission  to  the  Commission 
of  all  petitions,  answers,  orders,  ap¬ 
plications,  reports  and  other  papers 
filed  under  Chapter  X  of  the  Bank¬ 
ruptcy  Act. 

281.2  Statement  by  the  Commission  sum¬ 

marizing  Chapter  X  of  the  Bank¬ 
ruptcy  Act. 

§  281.1  Letter  of  the  Commission  with 
respect  to  transmission  to  the  Commis¬ 
sion  of  all  petitions,  answers,  orders,  ap¬ 
plications,  reports  and  other  papers  filed 
under  Chapter  X  of  the  Bankruptcy  Act. 
The  Securities  and  Exchange  Commission 
today  made  public  a  letter  that  it  was 
transmitting  to  each  of  the  94  Federal 
District  Court  Clerks  with  reference  to 
the  provisions  of  Chapter  X  of  the  Chan¬ 
dler  Act  relating  to  the  transmission  to 
the  Commission  of  the  various  papers 
and  documents  filed  in  reorganization 
proceedings  under  that  Chapter. 

•  *  •  «  * 

As  you  know,  at  the  last  session  of  Con¬ 
gress  a  statute  was  enacted  extensively  re¬ 
vising  the  National  Bankruptcy  Act.  This 
revision,  known  as  the  Chandler  Act,  was  ap¬ 
proved  by  the  President  on  June  22,  1938; 
and  as  a  general  matter  the  Act  is  to  take 
effect  and  be  In  force  on  and  after  three 
months  from  the  date  of  its  approval. 

Section  77B  of  the  National  Bankruptcy 
Act.  relating  to  Corporate  Reorganizations, 
is  to  be  superseded  by  Chapter  X  of  the 
Chandler  Act.  Chapter  confers  upon  the 


• 

>  Tire  interpretative  opinions  included 
herein  are  opinions  issued  in  the  past  for 
the  guidance  of  the  public  by  members  of 
the  Commission’s  staff  (or  in  a  few  Instances 
by  the  Commission)  and  heretofore  made 
public  pursuant  to  Commission  authoriza¬ 
tion,  The  opinions  are  to  be  read  as  of  the 
date  of  original  publication  and  in  the  con¬ 
text  of  the  rules,  statutes  and  circumstances 
then  existing.  However,  opinions  or  portions 
of  opinions  which  are  clearly  obsolete  have 
been  omitted.  While  it  is  not  clear  that  pub¬ 
lication  of  interpretative  opinions  of  this 
kind  in  the  Federal  Register  is  required.  It  is 
believed  that  such  publication  may  be  help¬ 
ful  to  the  public  and  that  it  falls  within  the 
spirit  of  the  Administrative  Procedure  Act. 

Where  rules  referring  to  an  opinion  have 
been  renumbered  since  the  Issuance  of  the 
opinion,  the  new  designations  are  indicated 
In  brackets. 
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Securities  and  Exchange  Commission  vari> 
OU8  duties  and  functions  In  connection 
with  proceedings  for  the  reorganization 
of  corporations  under  that  Chapter.  In 
order  that  the  Securities  and  Exchange  Com¬ 
mission  may  be  informed  of  the  nature 
and  status  of  the  reorganization  proceedings 
and  may  expeditiously  perform  the  duties 
Imposed  upon  it,  it  was  provided  that  copies 
of  the  various  notices,  petitions,  applications, 
orders,  reports  and  other  documents  filed 
In  the  proceedings  should  be  transmitted  to 
the  Securities  and  Exchange  Commission. 

Accordingly  the  Commission  has  requested 
me  to  call  to  your  attention  section  265  (a) 
of  Chapter  X  which  provides  for  the  trans¬ 
mission  to  this  Commission  of  copies  of  all 
petitions,  answers,  orders,  applications,  re¬ 
ports  and  other  papers  filed  in  all  reorgan¬ 
ization  proceedings  instituted  under  the 
Chandler  Act  on  or  after  September  29,  1938, 
In  the  United  States  District  Court  for  your 
Judicial  district.  For  your  use  w’e  are  pleased 
to  send  you  herewith  a  number  of  copies  of 
that  section. 

Further,  under  section  276  (c)  of  the 
Chandler  Act,  Chapter  X  will  apply  to  all 
proceedings  pending  under  Section  77B 
where  the  petition  in  such  proceeding  under 
Section  77B  was  approved  on  or  after  June 
22.  1938.  Accordingly,  we  would  like  to  ob¬ 
tain  copies  of  all  papers  and  documents 
which  are  filed  hereafter  in  connection  with 
proceedings  under  Section  77B  In  your  judi¬ 
cial  district  where  the  petition  was  approved 
on  or  after  June  22.  1938.  Also  we  would 
greatly  appreciate  it  if  you  could  send  us  a 
list  (name  of  the  debtor  and  docket  number) 
of  all  proceedings  Instituted  under  77B  in 
your  Judicial  district  in  which  the  petition 
was  approved  between  June  22,  1938,  and  the 
date  of  your  receipt  of  this  letter. 

Ihe  letter  also  stated  that  it  was  the  hope 
of  the  Commission  that  the  Clerks  would 
make  arrangements,  so  far  as  possible,  to 
have  all  papers  and  documents  mailed  to  the 
Commission  on  the  same  day  that  they  are 
filed.  Also  it  was  requested  that  copies  of  all 
papers  and  documents  be  sent.  In  duplicate, 
one  copy  to  be  mailed  directly  to  the  Securi¬ 
ties  and  Exchange  Commission  at  Washing¬ 
ton.  District  of  Columbia,  and  the  second 
copy  to  be  mailed  to  the  Regional  Office  of 
the  Commission  In  which  the  District  Court 
Is  located,  with  the  exception  of  the  District 
Courts  located  within  the  area  of  the  Wash¬ 
ington  Regional  Office  of  the  Commission  and 
a  few  other  instances,  where  a  single  copy  was 
requested. 

The  letter  concluded  as  follows: 

Your  cooperation  in  sending  us  the  docu¬ 
ments  in  these  cases  will  be  greatly  appre¬ 
ciated.  I  shall  be  happy  to  correspond  with 
you  further  upon  any  of  the  matters  I  have 
mentioned  and  any  inquiries  you  may  wish 
to  make  will  be  most  welcome.  It  is  our 
earnest  desire  to  meet  your  convenience  In 
these  matters  In  any  way  we  possibly  can. 

I  Corporate  Reorganization  Release  No.  1, 
September  26,  19381 

• 

§  281.2  Statement  by  the  Commission 
summarizing  Chapter  X  of  the  Bank- 
ruptcy  Act. 

A  substantially  amended  federal  bank¬ 
ruptcy  act  was  enacted  by  the  Third  Session 
of  the  75th  Congress  and  approved  by  the 
President  on  June  22.  1938.  These  amend¬ 
ments.  known  as  the  Chandler  Act,  consti¬ 
tute  a  general  revision  of  the  entire  Bank¬ 
ruptcy  Act  of  1898,  as  amended,  with  the 
exception  of  those  provisions  which  relate 
to  railroad  reorganizations,  municipal  debt 
readjustments  and  extensions  and  composi¬ 
tions  of  agricultural  debts.  This  general  re¬ 
vision,  the  first  of  its  kind  in  forty  ^ears.  Is 
the  culmination  of  six  years  of  study  and 
effort  by  the  Judiciary  Committees  of  the 
Senate  and  House  of  Representatives,  by  the 


National  Bankruptcy  Conference,  and  by  the 
Securities  and  Exchange  Commission. 

Chapter  X  of  the  Chandler  Act  imposes 
certain  new  duties  upon  the  Securities  and 
Exchange  Commission.  This  chapter,  dealing 
with  corporate  reorganization,  replaces  the 
former  Section  77B  of  the  Bankruptcy  Act. 
It  clarifies  the  many  ambiguities  and  contra¬ 
dictions  of  the  former  Section  77B,  and  pro¬ 
vides  a  number  of  fundamental  Improve¬ 
ments  In  corporate  reorganization  procedure. 

Briefly  stated,  the  two  principal  changes 
embodied  in  Chapter  X  are  as  follows: 

1.  In  corporate  reorganizations  Involving 
liabilities  of  $250,000  or  more,  the  court  shall 
appoint  an  Independent  and  disinterested 
trustee  to  administer  the  estate,  who  will  also 
act  as  the  court’s  representative  In  studying 
the  affairs  of  the  corporation  and  in  the 
formulation  of  a  plan  of  reorganization. 

2.  In  its  consideration  of  all  cases  under 
Chapter  X,  the  court  will  have  at  Its  dis¬ 
posal  the  facilities  of  the  Securities  and 
Exchange  Commission. 

The  Independent  trustee  will  perform  two 
particularly  Important  functions.  First,  he 
will  report  to  the  court  the  facts  about  the 
corporation’s  financial  condition,  its  assets 
and  liabilities,  the  activities  and  compe¬ 
tence  of  its  management,  and  all  other  mat¬ 
ters  relevant  to  the  preparation  of  a  plan 
and  the  collection  of  assets.  Second,  as  the 
court’s  representative,  the  Independent  trus¬ 
tee  will  hear  and  give  consideration  to  the 
proposals  of  creditors  and  stockholders  who 
wish  to  make  suggestions  as  to  the  reorgani¬ 
zation  plan.  He  will  then  proceed  to  formu¬ 
late  and  file  a  plan  within  a  time  fixed  by 
the  court.  Thus,  under  Chapter  X,  the  re¬ 
organization  plan  will  be  formulated  under 
the  guidance  of  a  disinterested  officer  of  the 
court,  who  will  be  entirely  independent  of 
conflicting  interests. 

In  the  consideration  of  reorganization 
plans  and  the  complex  financial  and  busi¬ 
ness  problems  which  they  Involve,  there  will 
be  made  available  to  the  courts  expert  and 
impartial  assistance.  Under  Chapter  X  the 
court  may  request  from  the  Securities  and 
Exchange  Commission  an  advisory  report  on 
any  reorganization  plan.  In  the  larger  cases, 
where  the  scheduled  liabilities  of  the  debtor 
corporation  undergoing  reorganization  are 
over  $3,000,0(X),  the  court  automatically 
refers  proposed  reorganization  plans  to  the 
Commission  for  an  advisory  report.  In  the 
smaller  cases,  the  court  may,  or  may  not, 
refer  plans  to  the  Commission,  as  It  sees  fit. 

'The  advisory  report  will  be  an  Independent 
analysis  prepared  by  the  Commission’s  ex¬ 
pert  legal  and  financial  staff,  and,  of  course, 
will  be  subjected  to  the  scrutiny  and  ap¬ 
proval  of  the  Commission  itself.  It  will  pro¬ 
vide  the  court  with  a  non-partisan  survey 
and  critique  of  the  plan,  appraising  its  fair¬ 
ness  and  soundness  and  revealing  any  weak¬ 
nesses  or  Inequities.  In  addition,  upon  ap¬ 
proval  of  a  plan  by  the  judge  the  Commis¬ 
sion’s  advisory  report  will  be  sent  to  all 
Investors  for  their  examination  at  the  time 
they  are  asked  to  vote  upon  the  plan.  In¬ 
vestors  will  also  receive  copies  of  the  court’s 
opinion  on  the  plan  and  such  other  Infor¬ 
mation  as  may  be  relevant. 

In  addition  to  the  advisory  report  on  a 
reorganization  plan,  the  court  may  obtain  the 
advice  and  assistance  of  the  Commission 
throughout  the  reorganization  by  making  the 
Commission  a  party  to  the  legal  proceedings. 
In  any  case  under  Chapter  X  the  court  may 
Invite  the  Commission,  or  upon  the  request 
of  the  Commission  may  permit  It,  to  inter¬ 
vene  as  a  party  to  the  proceedings. 

The  Commission  desires  to  emphasize  the 
following: 

1.  The  Commission  has  no  authority  un¬ 
der  the  Chandler  Act  either  to  veto  or  to 
require  the  adoption  of  a  reorganization  plan. 
Nor  has  It  authority  to  adjudicate  any  of 
the  other  issues  arising  in  a  proceeding.  Its 
functions  are  purely  advisory.  The  facili¬ 


ties  of  Its  technical  staff  and  Its  disinterested 
Judgment  are  at  the  service  of  the  court. 

2.  The  Commission  has  no  power  to  re¬ 
store  the  lost  Investment  of  any  security 
holder  or  any  class  of  security  holders.  No 
change  in  corporate  reorganization  proce¬ 
dure,  and  no  readjustment  of  capital  struc¬ 
tures,  however  drastic,  can  be  expected  to 
give  value  to  securities  or  claims  which  are 
Intrinsically  worthless.  The  most  that  can 
be  expected  of  any  system  of  corporate  re- 
organization  is  that  It  will  provide  adequate 
machinery  for  the  preservation  of  the  assets 
of  the  corporation — the  realization  of  all  the 
values  that  are  In  the  enterprise — and  the 
fair  and  equitable  allocation  of  those  values 
among  the  several  classes  of  security  holders 
and  claimants.  In  addition,  of  course,  the 
procedure  should  be  so  designed  that  the  cor¬ 
poration  will  emerge  from  reorganization  un¬ 
der  a  financlalljhsound  plan  and  in  the  hands 
of  competent  and  loyal  management. 

•  *  •  •  • 

In  the  period  since  the  passage  of  the 
Chandler  Act,  the  Commission  has  been 
engaged  In  adding  properly  qualified  mem¬ 
bers  to  Its  legal,  financial,  and  accounting 
staff,  both  In  Washington  and  In  each  ol 
Its  eight  Regional  Offices,  In  order  to  facili¬ 
tate  the  performance  of  Its  functions  under 
the  Act,  In  a  four-day  meeting  held  In 
Washington  recently,  the  full  regional  and 
Washington  staff  of  the  Reorganization  Di¬ 
vision  undertook  a  thorough  study  of  these 
functions,  and  discussed  at  length  the  re¬ 
lated  problems  of  administration  under  the 
Act. 

Insofar  as  these  functions  are  primarily 
concerned  with  representing  the  Commission 
in  proceedings  In  which  the  court  has  re¬ 
quested  or  permitted  the  Commission  to  In¬ 
tervene,  or  with  obtaining  the  facts  required 
in  the  preparation  of  the  Commission’s  re¬ 
ports  on  plans,  they  will  ordinarily  be  han¬ 
dled  by  the  eight  Regional  Offices.  'The  Com. 
mission  believes  that  the  convenience  of  the 
various  United  States  District  Courts,  as 
well  as  the  convenience  of  investors  and 
other  Interested  parties,  will  best  be  served 
by  this  procedure. 

On  the  other  hand.  It  is  expected  that 
the  advisory  reports  on  plans  will  be  pre¬ 
pared  in  final  form  at  the  Washington  head¬ 
quarters  for  submission  to  the  Commission 
on  the  basis  of  data  and  Information  sub¬ 
mitted  by  the  Regional  Offices.  In  addition, 
as  under  the  1933  and  1934  Acts,  the  Wash¬ 
ington  headquarters  will  of  course  be 
charged  with  the  duty  of  formulating  for 
consideration  and  determination  by  the 
Commission  the  policies  to  be  pursued  in  the 
administration  of  the  Act,  and  with  the  task 
of  seeing  that  those  policies  are  uniformly 
carried  out  throughout  the  country.  It  will 
also  make  available  to  each  Regional  Office 
the  results  of  the  research  conducted  and 
experience  gained  in  the  country-wide  ad¬ 
ministration  of  the  Act. 

Each  field  unit  of  the  Reorganization  Divi¬ 
sion  will  be  an  Integral  part  of  the  Regional 
Office  to  which  It  Is  assigned,  and  Its  work 
will  be  under  the  general  administrative 
supervision  of  the  Regional  Administrator. 
On  the  basis  of  available  figures  with  respect 
to  petitions  filed  under  Section  77B  during 
the  first  eight  months  of  1938,  the  Commis¬ 
sion  estimates  that  approximately  three- 
fourths  of  the  proceedings  under  Chapter 
X  will  arise  within  the  territorial  jurisdic¬ 
tion  of  Its  New  York  and  Chicago  Regional 
Offices. 

[Corporate  Reorganzation  Release  No.  2, 
September  26,  19381 

Leonard  Helfenstein, 

For  Herbert  B.  Cohn,  Execu¬ 
tive  Assistant  to  the  Com¬ 
mission. 

[F,  R.  Doc.  46-16839:  Filed,  Sept.  17.  1946; 
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TITLE  29— LABOR 

Chapter  VI— National  Wage  Stabilization 
Board 

Part  807 — Wage  Adjustment  Board  Area 
Wage  Rates 

arrangement  and  effect  of  published 

area  wage  rates  in  NEVADA,  NEW  MEXICO, 

AND  UTAH 

§  807.0  Arrangement  and  effeet  of 
published  area  wage  rates.  Pursuant  to 
§806.5  of  this  chapter,  area  rates  as 
determined  by  the  Wage  Adjustment 
Board  are  published  under  succeeding 
sections  of  this  part.  When  area  raes  for 
a  particular  state  have  been  published  in 
this  part  of  the  regulations,  such  pub¬ 
lished  rates  shall  be  the  only  legal  area 
rates  in  such  state  unless  and  until  any 
change  in  or  addition  to  such  rates  has 
been  published  under  the  appropriate 
section  number  in  the  Federal  Register. 

Area  rates  for  all  states  in  which  such 
rates  have  been  determined  by  the  Wage 
Adjustment  Board  will  be  published  as 
soon  as  practicable.  Information  as  to 
area  rates  in  states  not  covered  by  the 
published  area  rates  may  be  obtained  on 
request  from  the  Wage  Adjustment 
Board  or  from  any  Regional  Office  of  the 
National  Wage  Stabilization  Board. 

A  section  number  from  1  through  48 
has  been  assigned  to  each  of  the  48  states 
in  alphabetical  order,  under  this  part. 
Under  each  state  and  section  number  are 
listed  the  counties  of  such  state,  in  alpha¬ 
betical  order,  and  under  each  county 
appear  any  furth^F^rea  subdivisions  and 
the  area  rates  for  each  job  classification 
applicable  in  such  county  or  other  area 
subdivision  within  the  county  to  the 
extent  that  such  rates  have  been  deter¬ 
mined  and  published. 

v|  807.27  Area  wage  rates  for  Nevada. 

CHT7RCH1LL  COUNTY 

(Schedule  same  as  the  Washoe  County 
schedule  with  following  exception) 

Building,  heavy 
and 

highway  rates 


Carpenters,  journeymen _ $1.  50 

CLARK  COUNTY 

Asbestos  workers  (heat  and  frost 

insulators) _ $1.  75 

Blacksmiths _  1. 375 

Blacksmiths’  helpers _  1.00 

Boilermakers  —  mechanics _  1. 75 

Boilermakers’  helpers _  1.  50 

Bricklayers _  1. 85 

Cable  splicers _  1. 876 

Machinists _  1.50 

Machinists’  helpers _  1. 00 

Damp  or  water  proofers _  1. 60 

Electricians _  1. 75 

Electricians’  app.,  helpers _  1.025 

Elevator  constructors _  1.70 

Elevator  constructors  helpers _  1. 19 

Floor  layers _  1.75 

Glaziers _  1.60 

Iron  workers,  structural _  1.90 

Iron  workers,  ornamentaP _  1,90 

Linoleum  or  carpet  layers _  1.525 

Laborers,  concrete » . .  1.06 

Laborers  (track) . . .  1.05 

Lathers  ( metal  furring ) _ _  1.66% 

Lathers  (nail  on) _ _  1.50 

Marble  setters _  1.725 

Marble  setters  helpers _  1. 15 

Granite  cutters . . .  1.25 

Granite  setters _  1.60 

Modelers _ _  ^  2.  84 


’  Additional  Job  classifications  Indicated 
iurther  on. 


Building,  heavy 


CLARK  COUNTY — con.  and 

highway  rates 

Model  makers _ $1. 05 

Painters,  brush _  1.625 

Painters,  spray _  1.876 

Painters,  structural  steel  and  swing 

stage _  1 . 60 

Plasterers _  1.85 

Plasterers  tenders _  1.375 

Plumbers  (gas  or  lawn  sprinkler 

fitters) _  1.875 

Powder  men _  1.30  . 

Powder  men  helpers _  1.  05 

Roofers,  composition _  1.60 

Roofers,  slate  and  tile _  1.  625 

Sheet  metal  workers _  1.  75 

Steani  fitters  or  pipe  fitters _  1.  875 

Stone  masons _  1.85 

Stonecutters _  1.623" 

Terrazzo  setters  helpers _  1.15 

Terrazzo  workers _  1.85 

Terrazzo  hand  rubbed  finish  man —  1.50 

Terrazzo  base  machine  operators _  1.50 

Tile  setters _  1.85 

Tile  setters  helpers _  1.15 

Welders — pipe  line; 

Over  30  inches _  1.  75 

Under  30  inches _  1. 625 

Welders  (acetylene) _  1.50 

Sign  writers  or  sign  painters _  1.  775 

Sign  painters’ helpers _  1.05 

Sprinkler  fitters  (fire  prevention) ___  1.75 

Sprinkler  fitters’  helpers _  1. 10 

Operating  Engineers  Building 

rate  ’ 

Air  compressor  operator _ $1.45 

Apprentice  engineer  (including  fire¬ 
man,  oiler  or  equipment  watch¬ 
man)  _  1. 40 

Asphalt  or  concrete  screed  operator.  1. 425 
Asphalt  or  cruding  plant  engineer...  1. 70 

Asphalt  plant — day  fireman _  1.525 

Asphalt  road  mixing  machine  or  pug 

mill  operator _  1.  75 

Box  man  or  mixer  box  operator — 

concrete  or  asphalt  plant _  1.525 

Concrete  mixer  operator — less  than 

1  yard _  1.55 

Concrete  mixer  operator — over  1 

yard  or  paving  type _  1.75 

Concrete  mixer  operator — mobile 

type _  1.75 

Concrete  pump  or  pumpcrete  gun 

operator _  1.65 

Concrete  mixer  operator — dual  drum 

type _  1.85 

Drilling  machine  operator,  including 

water  wells _  1.  80 

Elevating  grades  operator -  1 .  825 

Engineer  generating  plant -  1.  60 

Engineer — locomotive  operator -  1.75 

Engineer — dinkey  operator -  1.  65 

Heavy  duty  repairman - -  1.75 

Heavy  duty  repairman  helper _  1.40 

Hi-line  cableway  operator -  2.00 

Hl-llne  cableway  signalman -  1. 80 

Elevator  hoist  operator _  1.  65 

Material  leader  or  conveyor  opera- 

ator _  1.50 

Mechanical  tamper  and  finisher  op¬ 
erator,  concrete  or  asphalt _  1.75 

Motor  patrol  operator,  including  any 

type  power  blade _  1. 875 

Oskosh  or  d.  w.  10  operator _  1. 875 

Pavement  breaker  operator -  1.  70 

Pile  driver  operator,  including  der¬ 
ricks  or  locomotive  cranes _  1. 90 

Pile  driver  apprentice,  including 
compressors,  pumps,  fireman,  oilers 

or  watchmen _  1.60 

Pump  operator _  1.45 

Roller  operator _  1. 76 

Ross  carrier  driver _  1.  55 

Surface  heater  and  planer  operator _ 1. 70 

Tourneaupull,  terra  cobra,  Le  Plant- 
Choate,  and/or  similar  high-speed 

equipment _  1.90 

Tow  blade  or  grade  operator _  1. 66 

Tractor  hl-llft  shovel _  1.90 


*  Building  rate.  Heavy  and  highway  rates 
same  as  in  Washoe  County. 


CLARK  COUNTY — Continued 
Operating  Engineers — Continued 

Building 


Tractor  operator — bulldozer,  tamper,  rate  ■ 

scraper  or  dragtype  ssovel _ $1.  75 

Tiactor  operator — side  or  end  boom 

attachments _  1.90 

Tractor  operator — scraper  or  drag 

type  shovel — tandem _  2.  05 

Tiain  handlers — other  than  engine 

crew _  1.  325 

Trenching  machine  operator — all 

sizes _ 1 _  1.875 

Universal  equipment  operator 
(shovel,  dragline,  derrick,  derrick- 
cargo,  "A”  frame  boom  truck, 

clamshell  or  crane _  1.90 

Operating  engineer  foreman  shall  re¬ 
ceive  not  less  than  17%  cents  per 
hour  more  than  the  hourly  rate  of 


the  highest  classification  over 
which  he  has  supervision. 

Building,  heavy 


Iron  Workers  and 

highway  rates 

Reinforcing  iron  worker _ $1.  775 


Iron  worker  foreman  shall  receive 
25  cents  per  hour  more  than  the 
journeyman  rate  for  the  highest 
classification  involved. 

Laborers 

Laborers,  general  or  construction, 
including  all  laborers  not  herein 
separately  classified,  on  all  types  of 

construction _  1.20 

Laborers,  operators  and  tenders  of 
pneumatic  and  electric  tools,  vi¬ 
brating  machines  and  similar 
mechanical  tools,  not  separately 


classified  herein _  1.30 

Miners  (hand  or  machine) _  1.40 

Motor  man _  1.  40 

Timberman,  crlbber  or  shorter _  1. 40 

Powderman _  1.45 

Chucktender _  1. 30 

Caisson  bellowers  or  laborers  in  tun¬ 
nels  or  in  shored  ditches  over  9 

feet  deep _  1.275 

Asphalt  raker  and  ironer _ _  1.35 

Cutting  torch  operator  (demoli¬ 
tion)  _  1.20 

Drillers  (core,  diamond  or  wagon)  __  1.50 

Drillers,  (all  others) _  1.50 

Mortarman  for  bricklayers _  1.35 

Mason  tender,  except  mortar  mixer.  1.35 

Plasterej.’s  tender _  1.525 

Sandblaster: 

Nozzleman _  1.  525 

Pot  tender _ 1.325 

Scaler _  1.20 

Scaler  using  bos'n’s  chair  or  safety 

belt  or  power  tools _  1. 40 

Sewer  pipe: 

Layer  (excluding  caulking) _  1.45 

Caulker  (using  9  tools) _  1.325 

Caulker  (cement  Joints) _  1.20 

Gunite: 

Rebound  man _  1.20 

Mixer  man _  1.20 

Gunman _  1.275 


Gunite  nozzl?  man  and  Gunite  rod 
man  shall  receive  plasterer’s  wage 
rate. 

Gunite — Ground  wire  man  shall  re¬ 
ceive  metal  lather’s  wage  rate;  and 
the  work  will  be  operated  In  com¬ 
pliance  with  the  Jurisdiction  deter¬ 
mined  by  the  Building  and  Con¬ 
struction  Trades  Department  of 
the  A.  F.  of  L.  Laborer  Foreman 
shall  receive  not  less  than  17% 
cents  per  hour  more  than  the 
hourly  rate  of  the  highest  classi¬ 
fication  over  which  he  has  super¬ 
vision. 

Truck  Drivers 


Dump  truck  driver — 4  yds.  and 

under,  water  level _ $1.20 

Dump  truck  driver — over  4  yds.  and 

under  8  yds.,  water  level -  1.275 


IIOOO 
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CLARK  COUNTY — Continued 

Building,  heavy 
Truck  Drivers — Con.  and 

hightoay  rates 


Dump  truck  driver — 8  yds.  and  under 

14  yds.,  water  level _ $1. 46 

Dump  truck  driver  over  14  yds.,  water 

level _ a. _  1.65 

Two-axle  flat  rack  truck  driver _  1. 25 

Three-axle  flat  rack  truck  driver _  1. 45 

Dumpster  truck  driver _  1.  676 

Driver  of  Euclid  type  spreader 

truck — under  10  yds _  1.  625 

Driver  of  Euclid  type  spreader 

truck — 10  yds.  but  less  than  14 

yds _  1.  675 

Driver  of  Euclid  type  spreader 

truck — 14  yds.  and  over _  1.  65 

Pick-up  driver _  1.20 

Truck  and  trailer  driver _  1.65 

Semi-truck  driver — 12  tons  or  over _  1.  575 

Semi-truck  driver — under  12  tons _  1.45 

Transit-mix  driver — 3  yds.  or  under.  1.45 

Transit-mix  driver — over  3  yds _  1.  575 

Water  truck  driver — ^under  2500  gals. 

capacity _  1.25 

Water  truck  driver — 2500  gals,  or 

more  _  1.45 

Ros-s  carrier  driver _  1.  575 

Tire  man  and  washer _  1.20 

Teamsters,  swamper  and  helper _  1.20 

Truck  greaser _  1.325 

Truck  repairman _  1.  75 

Truck  repairman  helper _  1.40 

Road  Oiler _  1.  40 

Bootman  _  1.275 


Winch  truck  driver — 12 cents  per 
hour  additional  when  hauling 
loads  requiring  winch  operation. 

Truck  driver  foreman  shall  receive 
not  less  than  17  Vi  cents  per  hour 
more  than  the  hourly  rate  of  the 
highest  classification  over  which 
he  has  supervision. 

Cement  finishers 


Cement  finishers _ $1.85 

Cement  finishers,  composition  & 

mastic  _  1.85 

Cement  finishing  floor  machine  op¬ 
erator  _  2. 025 

Cement  finishing  foreman  shall  re¬ 
ceive  not  less  than  17 ‘i  cents  per 
hour  more  than  the  hourly  rate  of 
the  highest  classification  over 
which  he  has  supervision. 


Carpenters  « 

Carpenters _ $1.75 

Cabinet  makers _  1.75 

Floor  layers _  1.75 

Shinglers _  1.75 

Woodworking  power  machine  op¬ 
erator  (exclusive  of  electric  hand 

tools)  _  1.75 

Millwright _  1.85 

Saw  filer  employed  1  day  or  more _  1.75 

Pile  driverman _  1.775 

Pile  driver  foreman _  2.  075 


Carpenter  foreman  shall  receive  not 
less  than  17  <2  cents  per  hour  more 
than  the  hourly  rate  of  the  high¬ 
est  classification  over  which  he  has 
.‘supervision  (except  pile  driver 
foreman) . 

DOUGLAS  COUNTY 

(Schedule  same  as  the  Washoe  County  sched 
ule  with  following  exception) 


C.arpentcrs,  Journej'men _ $1.  75 

ELKO  COUNTY 

(Schedule  same  as  the  Washoe  County  sched¬ 
ule  with  following  exceptions) 

Carpenters.  Journeymen _ $1.  50 

Sheet  metal  workers _ 1.  50 


ESMERALDA  COUNTY 

(Schedule  same  as  the  Washoe  County  sched¬ 
ule  with  following  exceptions) 


Carpenters,  Journeymen _ $1,  60 

Cement  finishers _  1.  50 

Plasterers _ 1.  75 


Building,  heavy 

lUREKA  COUNTY — COn.  OTld 

highway  rates 

(Schedule  same  as  the  Washoe  County  sched¬ 
ule  with  following  exception) 

Carpenters,  Journeymen _ $1.  60 

HUMBOLDT  COUNTY 

(Schedule  same  as  the  Washoe  County  sched¬ 
ule  with  following  exception) 

Carpenters,  Journeymen _ $1.  60 

LANDER  COUNTY 

(Schedule  same  as  the  Washoe  County  sched¬ 
ule  with  following  exception) 

Caipenters,  Journeymen _ $1. 60 

LINCOLN  COUNTY 

Same  as  schedule  for  Clark  County,  807.31,  b. 

LYON  COUNTY 

(Schedule  same  as  the  Washoe  County  sched¬ 
ule  with  following  exception) 

Carpenters,  Journeymen _ $1.75 

MINERAL  COUNTY 

(Schedule  same  as  the  Washoe  County 
Schedule  with  following  exceptions) 


Carpenters,  Journeyman _ $1.  50 

Cement  finishers _  1.  50 

Plasterers  _  1.75 


NYE  COUNTY 

(Schedule  same  as  the  Washoe  County 
Schedule  with  following  exceptions) 


Carpenters,  Journeymen _ $1.  50 

Cement  finishers _  1.  50 

Plasterers _  1.75 

Sheet  Metal  Workers _  1.  75 


ORMSBY  COUNTY 

(Schedule  same  as  the  Washoe  County 
Schedule  with  following  exceptions) 
Carpenters,  Journeymen _  $1.75 

PERSHING  COUNTY 

(Schedule  same  as  the  Washoe  County 
'  Schedule  with  following  exceptions) 
Carpenters,  Journeymen _ $1.  50 

STOREY  COUNTY 

(Schedule  same  as  the  Washoe  County 
Schedule  with  following  exceptions) 


Carpenters,  Journeymen _ $1.75 

WASHOE  COUNTY 

Air  tool  op.  (jackhammerman,  vi¬ 
brator)  _ $1.00 

Asbestos  workers _  1.  75 

Blacksmiths _  1.375 

Blacksmiths  helpers _  1.  00 

Boilermakers _  1.  75 

Boilermakers  helpers _  1.50 

Bricklayers _  2.05 

Bricklayers  tenders _  1.45 

Cable  Splicers _  2. 175 

Carpenters.  Journeyir.en  (south  half 

of  county) _  1.75 

Carpenters,  Journeymen  (north  half 

of  county) _  1.50 

Cement  finishers _  1.625 

Electricians _  1.  875 

Glaziers _  1.  50 

Iron  workers,  structural _  2.  00 

Iron  workers,  ornamental _  1.  85 

Iron  workers,  reinforcing _  1.75 

Laborers,  building _  1.  00 

Laborers,  concrete _  1.10 

Laborers,  unskilled _  1.00 

Landscape  work; 

Fine  gradesmen _  1.  00 

Plantsmen _  1. 00 

Pruners _  1.00 

Lathers _  2.  00 

Marble  setters _  1.76 

Marble  setters’  helpers _  1. 175 

Mason  tenders,  stone _  1.  25 

Painters,  brush _  1.75 


Building,  heavy 

WASHOE  COUNTY — con.  and 

highway  rates 


Painters,  structural  steel - $1.75 

Piledrlvermen  _  1.40 

Plasterers  _  2. 00 

Plasterers  tenders _  1.55 

Plumbers _  1.875 

Track  laborers _  1.00 

Power  Equipment  Operators 

Air  compressor  operator _ $1.25 

Apprentice  engineer  (including  fire¬ 
man,  oiler,  or  equipment  watch¬ 
man)  _  1. 125 

Piledriver  apprentice,  including  com¬ 
pressors,  pumps,  firemen,  oilers  or 

watchmen _  1.25 

Asphalt  or  concrete  screed  operator.  1.25 

Asphalt  plant  engineer _  1.50 

Asphalt  plant  day  fireman -  1. 25 

Asphalt  road  mixing  machine  or  pug 

mill  operator _  1.50 

Box  man  or  mixer  box  operator — 

concrete  or  asphalt  plant _  1.25 

Concrete  mixer  operator: 

Less  than  1  yd _  1.375 

1  yd.  and  over  or  paving  type _  1.625 

Concrete  mixer  operator  —  mobile 

type _  1.50 

Concrete  pump  or  pump  crete  gun 

operator  _  1.50 

Drilling  machinery  operator,  includ¬ 
ing  water  wells _  1.625 

Elevator  grader  operator _  1.  50 

Engineer — crushing  plant _  1.50 

Engineer — locomotive  operator _  1.625 

Engineer — dinkey  operator _  1.375 

Heavy  duty  repairmen _  1. 50 

Heavy  duty  repairmen  helper _  1. 125 

Hi-line  cableway  operator _  1.75 

Material  hoist  operator _  1.50 

Material  loader  or  conveyor  opera¬ 
tor  _ am -  1.375 

Mechanical  tamper  and  finisher  op¬ 
erator,  concrete  or  asphalt _  1.625 

Motor  patrol  operator  (any  type 

power  blade) _  1.625 

Oshkosh  or  D.  W.  10  operator _  1.625 

Pavement  breaker  operator _  1.50 

Pile  driver  operator,  including  der¬ 
ricks  or  locomotive  cranes _  1.  75 

Pump  operator _  1.25 

Roller  operator _  1.50 

Ross  carrier  driver _  1.375 

Surface  heater  and  planer  operator _  1.  50 

Tournapull  operator — 

Up  to  14  yds _  1.625 

14  yds.  or  more _  1.75 

Tow  blade  or  grader  operator _  1.25 

Tractor  hi-lift  shovel  operator — 

under  1  yd _  1.  625 

Tractor  hl-lift  shovel  operator — 

1  yd.  or  more _  1.75 

Tractor  operator — bulldozer,  tamper, 

scraper  or  drag  type  shovel _  1.50 

Tractor  operator,  side  or  end  boom 

attachments _  1.75 

Tractor  operator,  scraper  or  drag 

type  shovel  tandem _  1. 75 

Train  handlers — other  than  engine 

crew _  1. 125 

Trenching  machine  operator — all 

sizes _  1.625 

Truck  crane  operator _  1.625 

Truck  crane  apprentice,  including 

fireman,  oiler,  watchman _  1. 125 

Universal  equipment  operators 
(shovel,  drag  line,  derrick,  derrick 
barge,  "A”  frame  boom  truck, 
clamshell  or  crane — capacity  less 

than  1  yd _  1.625 

Universal  equipment  operators 
(shovel,  drag  line,  derrick,  derrick 
barge,  clamshell  or  crane — capac¬ 
ity  1  yd.  or  more _  1. 75 

Roofers: 

Composition _  1-  50 

Slate  and  tile _  1. 50 

Sheet  metal  workers _ 

Shinglers  and  hard  floor  layers _  1-  875 

Soft  floor  layers  (linoleum) _  1-  50 

Steam  fitters _  1-  875 
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Building,  heavy 


WASHOE  COUNTY — con.  and 

hightoay  rates 

Stone  masons _ >2.05 

Tile  setters _  1. 76 

Tile  setters  helpers _  1. 176 


Welders — Receive  rate  prescribed  for 
craft  performing  operation  to 
which  welding  Is  Incidental. 

Truck  drivers: 

Dump: 


Under  4  yds.  (water  level) _  .  90 

4  yds.  and  under  8  yds.  (water 

level ) _  1.06*4 

8  yds.  and  under  14  yds.  (water 

level) _  1.25 

14  yds.  and  under  18  yds.  (water 

level) _  1.311/3 

18  yds.  and  over  (water  level)  1. 43 

Transit  mix: 

2  yds _  1.00 

3  yds _  1.075 

Pick-up  carrying  under  1,000  lbs _  .875 

Flat-rack  carrying  over  1,000  lbs._  1.00 

Dumpsters _  1.06*4 

Water  trucks _  1.00 

Winch _ _  1. 125 

Transit  mix,  4  yds _  1. 15 

WHITE  PINE  COUNTY 

Air  tool  operators  (jackhammermen, 

vibrator) _ $0.90 

Asbestos  workers _  1. 375 

Blacksmiths _ •_  1.  20 

Blacksmiths  helpers _  1.  00 

Boilermakers _  1.  75 

Boilermakers  helpers _  1. 60 

Bricklayers _  1.  625 

Carpenters,  Journeymen _  1.376 

Cement  finishers _  1.80 

Electricians _  1.75 

Electricians  apprentices,  helpers _  1.025 

Firemen  and  oilers  (same  as  power 
equipment  operators  schedule  of 
Washoe  County.) 

Glaziers _  1.25 

Iron  workers: 

Structural _  1.90 

Ornamental _  1.90 

Reinforcing _  1.  775 

Laborers: 

Building _  .90 

Concrete _  .  90 

Unskilled _  .  90 

Lathers _  1.  50 

Marble  setters _  1.625 

Marble  setters  helpers _  1.  00 

Mason  tenders _  1.  00 

Mortar  mixers _  1.00 

Painters : 

Brush _ _ _ 1.26 

Spray . . . .  1.50 

Structural  steel _  1.  50 

Sign . . . . .  1,35 

Pipe  layers  (concrete  and  clay) _  1.00 

Plasterers _  1.  85 

Plasterers  tenders _  1.00 

Plumbers  &  fitters . .  1.725 

Power  equipment  operators  (same  as 
power  equipment  operators  sched¬ 
ule  of  Washoe  County). 

Roofers: 

Composition _  1.60 

Slate  and  tile _ _ _  1.  625 

Sheet  metal  workers _  1. 75 

Steam  fitters _  1.725 

Stone  masons _  1.625 

Terrazzo  workers _  1.  625 

Terrazzo  workers  helpers _  1. 00 

Tile  setters _  1.  626 

Tile  setters  helpers _ •  1.  00 


Truck  drivers  (same  as  truck  drivers 
schedule  of  Clark  County). 

§  807.30  Area  wage  rates  for  New 
Mexico. 

BEKNAULLO  COUNTY 

Rates  the  same  for  building,  heavy,  and 
highway  construction 

Bricklayers  _ $1.93% 

Electricians _  1. 75 


BEKNALIL1.0  COUNTY — continued 

Rates  the  same  for  building,  heavy,  and 
highway  construction — Continued 


Lathers _ $1. 60 

Painters,  brush _  1.26 

Painters,  structural  steel _  1.60 

Painters,  spray _  1. 60 

Stonemasons _  1.93% 

Other  classifications — see  statewide 
rates. 

CATRON  COUNTY 

Electricians _  $1.  75 

Lathers _  1.50 

Painters,  brush _  1.25 

Painters,  structural  steel _  1. 60 

Painters,  spray _  1.60 

Other  classifications — see  statewide 
rates. 

CHAVES  COUNTY 

Bricklayers _  $1.75 

Electricians _  1.50 

Lathers _  1.50 

Painters,  brush _  1.37*/2 

Painters,  structural  steel _  1.62*4 

Painters,  spray _  1.62*4 

Stonemasons _  1.  75 


Other  classifications — see  statewide 
rates. 

COLFAX  COUNTY 

Rates  same  as  Catron  County. 

CURRY  COUNTY 


Bricklayers _  $1.87*4 

Electricians _  1.75 

Lathers _  1.50 

Painters,  brush -  1. 25 

Painters,  structural  steel -  1,  50 

Painters,  spray _  1.60 

Stonemasons _  1.  87*4 


Other  classifications — see  statewide 
rates. 

DE  BACA  COUNTY 

Rates  same  as  Curry  County, 

DONA  ANA  COUNTY 


Bricklayers _ $1.75 

Electricians _ : -  1.75 

Lathers _  75 

Painters,  brush _  1-37*4 

Painters,  structural  steel -  1.62*4 

Painters,  spray _  1.62*4 

Stonemasons _  1.75 

Other  classifications — see  statewide 
rates. 

EDDY  COUNTY 

Bricklayers _ $1.75 

Electricians _  1.58 

Lathers _  1.  75 

Painters,  brush -  1.87*4 

Painters,  structural  steel -  1,62% 

Painters,  spray _  1.62*4 

Stonemasons  _  1.75 

Other  classifications — see  statewide 
rates. 

GRANT  COUNTY 

Bricklayers _ $1.76 

Electricians _  1.60 

Lathers _  1.75 

Painters,  brush -  1.37*4 

Painters,  structural  steel -  1.62*4 

Painters,  spray -  1.62% 

Stonemasons  _  1. 75 


Other  classifications — see  statewide 
rates. 

OUADALUPE  COUNTY 

Rates  same  as  Catron  County. 

HARDING  COUNTY 

Rates  same  as  Catron  County. 

HIDALOO  COUNTY 

Rates  same  as  Dona  Ana  County. 


LKA  COUNTY 

Rates  same  as  Cd^on  County. 

LINCOLN  COUNTY 

Rates  the  same  for  building,  heavy,  and 
highway  construction — Continued 


Bricklayers _ $1.75 

Electricians _  1.75 

Lathers _  1.50 

Painters,  brush _ 1.37*4 

Painters,  structural  steel _  1.62*/2 

Painters,  spray _  1.62  >2 

Stonemasons _  1. 75 


Other  classifications — see  statewide 
rates. 

LUNA  COUNTY 

Rates  same  as  Dona  Ana  County. 

MC  KINLEY  COUNTY 


Bricklayers _ $1.93*4 

Electricians _  1.50 

Lathers _  1.50 

Painters,  brush _  1.26 

Painters,  structural  steel _  1.  50 

Painters,  spray _  1.50 

Stonemasons _ ®  1. 93*4 


Other  classifications — see  statewide 
rates. 

MORA  COUNTY 

Rates  same  as  Catron  County. 

OTERO  COUNTY 

Rates  same  as  Dona  Ana  County. 

QUAY  COUNTY 

Rates  same  as  Curry  County. 

RIO  ARRIBA  COUNTY 

Rates  same  as  Catron  County. 

ROOSEVELT  COUNTY 

Rates  same  as  Catron  County. 

SANDOVAL  COUNTY 

Rates  same  as  Bernaillo  County. 

SAN  JUAN  COUNTY 


Electricians _ $1.75 

Painters,  brush _  1.  25 

Painters,  structural  steel _  1.  60 

Painters,  spray _  1.60 


Other  classifications — see  statewide 
•  rates. 

SAN  MIGUEL  COUNTY 

Rates  same  as  Catron  County. 

SANTA  FE  COUNTY 

Rates  same  as  Catron  County. 

SIERRA  COUNTY 

Rates  same  as  Dona  Ana  County. 

SOCORRO  COUNTY 

Rates  same  as  Catron  County. 

TAOS  COUNTY 

Rates  same  as  Catron  County. 

TORRANCE  COUNTY 

Rates  same  as  Bernaillo  County. 

UNION  COUNTY 

Rates  same  as  Catron  County. 

VALENCIA  COUNTY 

Rates  same  as  Bernaillo  County. 

STATEWroE  RATES - APPLICABLE  ALL  COUNTIES 

Air  tool  op.  (jackhammermen,  vi¬ 


brator)  _  $1. 15 

Asbestos  workers _  1.625 

Asphalt  raker _  .85 

Asphalt  potman _  1.00 

Blacksmiths _  1.25 

Boilermakers  _  1.75 

Boilermakers’ Helpers _  1.50 

Carpenters,  tenders _  .85 


I 
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STATEWIDE  RATES — APPLICABLE  ALL  COUNTIES - 

continued 

Rates  the  same  for  building,  heavy,  and 
highway  construction — Continued 


Carpenters,  journeymen _ $1. 50 

Carpenters,  millwright _  1. 50 

Firemen  and  oilers _  1. 00 

Form  setters _  1.  50 

Glaziers _  1.50 

Iron  workers,  structural _  1. 725 

Iron  workers,  ornamental _  1. 725 

Iron  workers,  reinforcing _  1.45 

Laborers,  building _  .  75 

Laborers,  concrete,  wet _  .  86 

Lead  burners _  2.  25 

Mason  tenders _  1.00 

Mechanic _  1.  50 

Mechanic’s  helpers _ -  1.00 

Mortar  mixers _  1.  00 

Piledrivermen _  1.50 

Pipe  layers  (concrete  and  clay) -  1.25 

Plasterers  _  1.75 

Plasterers’  tenders _ _ _  1. 00 

Plumbers _  1.75 

Powderman  or  Plasterers _  1.  50 

Power  equipment  operators: 

Air  compressors _  1.25 

Asphalt  batching  plant _  1. 625 

Blade  graders _  1.60 

Bulldozers _  1.50 

Cranes,  derricks,  draglines _  1. 625 

Distributors  (bituminous  sur¬ 
faces)  _  1.00 

Finishing  mach.  (cem.  cone. 

pave.) _  1.  50 

Holsts,  1  drum _  1. 25 

Holsts,  2  or  more  drums _  1.  50 

Mixers  (under  1  yd.) _  1.00 

Mixers  (1  yd.  and  over) _  1.25 

Motor  graders _  1.60 

Piled  rivers: 

1  drum _  1.  50 

2  drums _  1.625 

Pumps  _  1.25 

Rollers _  1.50 

Scrapers _  1.50 

Shovels: 

under  1  yd _  1.375 

1  yd.  to  2  yds _  1. 625 

2  yds.  and  over _  1.  75 

Tractors.  35  h.  p.  and  under  without 

attachments _  1.00 

Tractors,  with  power  attachments.—  1.  50 

Tractors,  over  35  h.  p _  1.50 

Trenching  machines _  1.50 

Steam  fitters _  1.75 

Truck  drivers: 

Under  1*^  ton -  .825 

1  *4  tons  and  up  to  4  tons  Inc -  1. 00 

Over  4  tons  and  up  to  10  inc -  1. 126 

Distributor  _  1.25 

Truck  driver — Transit  mix _  1.  25 

Truck  Drivers  over  10  tons _  1.  25 

§  807.43  Area  wage  rates  for  Utah. 

Building,  heavy 
CITY  OF  OGDEN  and 

highway  rates 

Painters,  brush _ $1.50 

Painters,  spray _  1.87V2 

Painters,  structural  steel  and  swing 

stage _  1.  625 

Other  classifications — see  statewide 
rates. 

CITY  OF  SALT  LAKE  CITY 

Carpenters  _ $1.  50 

Painters,  brush _  1.  50 

Painters^  spray _  1.87'i 

Painters,  structural  steel  and  swing 

stage _  1.6212 


Other  classifications — see  statewide 
rates. 

STATEWIDE  RATES — APPLICABLE  ALL  COUNTIES 

Air  tool  op.  ( jackhammermen,  vi¬ 


brator)  _  $1,125 

Asbestos  workers _  1.375 

Asbest<.s  workers  Improvers: 

1st  year _  .  75 

2nd  year _  .  85 

3rd  year _  .  95 

4th  year _ 1.06 


STATEWIDE  RATES — ^APPLICABLE  ALL  COUNTIM — 

continued 

Rates  the  same  for  building,  heavy,  and 
highway  construction — Continued 


Asphalt  rakers  and  shovelers _ $1. 125 

Blacksmiths _  1.26 

Blacksmiths  helpers _  1.00 

Blasters,  powdermen _ _  1.26 

Boilermakers _  1.76 

Boilermakers  helpers _  1.60 

Bricklayers _  1.76 

Carpenters,  journeymen  (except 

Salt  Lake) .  1.375 

Cement  finishers _  1.  50 

Cement  finishers  composition  and 

mastic  floor  layer _  1. 625 

Electricians  _  1.60 

EHevator  constructors _  1. 40 

Elevator  constructors  helpers _  .  98 

Firemen  and  oilers _  1. 20 

Glaziers _  1.33 

Iron  workers: 

Structural  _  1.76 

Ornamental _  1. 76 

Reinforcing  _  1.625 

Laborers,  unskilled _  1. 00 

Laborers,  concrete _  1. 00 

Lathers,  metal _  1. 65 

Lathers,  wood _  1.40 

Machinists  _  1.50 

Helpers,  less  than  2  yrs.  exp _  1. 00 

Helpers,  2  years  or  more  exp _  1. 125 

Marbel  setters _  1.  55 

Marble  setters  helpers _  1, 00 

Mason  tenders _  1.  375 

Mechanics  (heavy  duty) _  1,625 

Mechanics  (heai-y  duty)  helpers _  1.20 

Millwrights _  1.375 

Mortar  mixers _  1.375 

Painters,  brush _  1.375 

Painters,  spray  (except  Salt  Lake  and 

Ogden) -  1.75 

Painters,  structural  steel  and  swing 

stage -  1.  60 

Pipe  layers  (concrete  and  clay) _  1,25 

Piledrivermen _  1.54 

Plasterers _  1. 875 

Plasterers  tenders _  1.  575 

Wagon  drills _  1.375 

Plumbers _  1,  625 

Power  equipment  operators: 

Air  compressor  operator _  1.375 

Asphalt  plant  engineer _  1.  625 

Asphalt  plant  fireman _  1,25 

Asphalt  spreading  machine  oper¬ 
ator  _  1. 625 

Box  or  Mixer  box  operator,  con¬ 
crete  or  asphalt  plant _  1.375 

Brakeman  locomotive  head _  1.20 

Concrete  mixed  operator: 

Paving  type _  1.625 

Skip  type -  1.375 

Concrete  pump  or  pump  crete  gun 

operator _  1.375 

Crane  operator,  including  equip¬ 
ment  with  boom _  1.  775 

Derrick _  1.  775 

Drilling  machine  operator _ •  1.  625 

Elevating  grader _  1.  625 

Engineer  crushing  plant _  1.  625 

Engineer  locomotive _  1.  625 

Engineer  dinkey  operator _  1.  375 

Material  hoist  operator _ ,  1.  50 

Material  loader  or  conveyor  opera¬ 
tor _ _ 1.25 

Motor  patrol  operator _  1.725 

Piledriver  operator _  1.  875 

Pump _  1.375 

La  Plant  Choate  scraper  (jeep)  or 

similar  type  up  to  14  yds _  1.625 

La  Plant  choate  scraper  (jeep)  or 

similar  type  over  14  yds _  1.  75 

Pug  mills,  wood  mixer  typg _  1,  75 

Road  mixing  machine  operator...  1.  625 

Roller  operator _  1.  625 

Self-propelled  elevating  grade 

piane  _ * _  1.  76 

Shovel  or  dragline  operator _  1,775 

TournapuU  operator  model  super 

C  .  1.625 

TournapuU  operator  model  larger 
than  super  C _ _  1. 75 


STATEWIDE  RATES - APPLICABLE  ALL  COUNTIES  — 

continued 

Rates  the  same  for  building,  heavy,  and 
highway  construction — Continued 


Power  equipment  operators — Contd. 
Tractor  operator  bulldozer,  carry- 
all  scraper  or  drag  type,  shovel  or 

boon-  attachments _ $1,625 

Tractor  operator,  scraper  or  drag 

type  shovel  tandem _  1. 875 

Trenching  machine  operator _  1.625 

Roofers,  composition _  1. 375 

Roofers,  slate  and  tile _  1.375 

Sheetmetal  workers _  1,50 

Soft  floor  layers  (linoleum) _  1.375 

Steamfitters _  1.625 

Stone  masons _  1. 75 

Sprinkler  fitters _  1.75 

Sprinkler  fitters  helpers _  1.  lo 

Boilermakers  (tank  construction) _ 1.75 

Boilermakers  (tank  construction) 

helpers _  1.50 

Terrazzo  workers _  1.55 

Terrazzo  workers  helpers _  1.00 

Tilesetters _  1. 55 

Tllesetters  helpers _  1.00 

Truck  drivers: 

Dump  trucks: 

Less  than  3  yds.  (water  level 

capacity) _  ,85 

3  yds.  and  less  than  5  yds.  (water 

level  oapacity) _  .95 

5  yds.  and  less  than  8  yds.  (water 

level  capacity) _  1.10 

8  yds.  and  over _  1.25 

Flat  trucks: 

Less  than  6  tons  carrying  capac¬ 
ity  including  pick-up _  ,85 

5  tons  and  less  than  10  tons 

carrying  capacity _  1.00 

10  tons  and  less  than  16  tons 

carrying  capacity _  1. 15 

15  tons  and  less  than  20  tons 

carrying  capacity _  1.30 

20  tons  and  over _  1.  60 

Transit  mix  trucks _  1. 00 

Welders — receive  rate  prescribed  for 
craft  performing  operation  to 
which  welding  is  incidental. 

Well  drillers _ _  1. 10 


(56  Stat.  765  U.  S.  C.  961-971;  E.  O.  9250, 
7  F.  R.  7871;  E.  O.  9381,  8  F.  R.  13083; 

E.  O.  9672,  11  F,  R.  221;  E.  O.  9697,  11 

F.  R.  1691;  Reg,  Dir.  of  Ec.  Stab,  dated 
March  8,  1946,  11  F.  R.  2517;  G.  O.  13  of 
the  NWSB.  8  F.  R.  14039;  Organization 
and  Jurisdiction  of  the  NWSB,  11  F.  R. 
5820 ;  Reg’s.  Governing  Wage  Controls  in 
the  Bldg.  &  Construction  Industry,  11 
F.  R.  8671) 

B.  M.  JOFFE, 
Executive  Director. 

IP.  R.  Doc.  46-17358:  Piled,  Sept.  26,  1946; 
8:46  a.  m.] 


TITLE  32— X.\TION  AL  DEFENSE 

Chapter  VT — Selective  Service  System 

[No.  3241 

Report  of  Physical  Examination  and 
Induction 

order  prescribing  forms 

Pursuant  to  authority  contained  in  the 
Selective  Training  and  Service  Act  of 
1940,  as  amended,  I  hereby  prescribe  the 
following  change  in  DSS  Forms: 

Revision  of  DSS  Form  221,  entitled 
“Report  of  Physical  Examination  and 
Induction.’  ’’  The  supply  of  DSS  Form 
221  (Revised  2/16/45)  on  hand  will  be 
used  until  exhausted. 


*  Piled  as  part  of  the  original  document. 


11003 


FEDERAL  REGISTER,  Friday^  September  27,  1946 


The  foregoing  revision  shall  become  a 
part  of  the  Selective  Service  Regulations 
effective  within  the  continental  United 
States  immediately  upon  the  filing  here¬ 
of  with  the  Division  of  the  Federal  Reg¬ 
ister  and  effective  outside  the  continental 
limits  of  the  United  States  on  the  30th 
day  after  the  date  of  filing  hereof  with 
the  Division  of  the  Federal  Register. 


July  18,  1946. 


Lewis  B.  Hershey, 

Director. 


(F.  R.  Doc.  46-17483;  Filed,  Sept.  26,  1046; 
9:05  a.  m.] 


Chapter  VIII— OflSce  of  International 
Trade,  Department  of  Commerce 

Bubchapter  B — Export  Control 
[Arndt.  248] 

Part  801 — General  Regulations 

PROHIBITED  EXPORTATIONS 

Section  801.2  Prohibited  exportations 
Is  amended  as  follows: 

The  list  of  commodities  set  forth  in 
paragraph  (b)  is  amended  in  the  fol¬ 
lowing  particulars: 

1.  The  following  commodities  are 
hereby  added  to  the  list  of  commodities: 


Dfjit.of 
Comm. 
8rhc<i. 
B  So. 

Commodity 

Unit 

QLV  dollar 
value  limits 
country 
group 

K 

E 

421fi03 

Port  Orford  Cedar  ve¬ 
neers  only,  utility  or 
eommerc  ial  grade. 

8q.  ft.. 

None 

None 

Port  Orford  Cellar  bat¬ 
tery  separators. 

None 

None 

6]5t)9S 

Crosscut  and  band  saw- 
parts. 

2S 

25 

2.  The  following  commodities  are  here¬ 
by  removed  from  the  list  of  commodities: 

Dept,  of 
Comm. 

Sched. 

B  No.  Commodity 

125300  Cider  vinegar. 

125905  Tapioca  flour,  edible  or  Inedible. 
218600  Shellac  (bleached  and  unbleached). 
218905  Lac,  crude  (seed,  button  and  stick). 
281300  Other  starch,  edible  included  (report 
cornstarch  and  corn  flour  In 
281100). 

614300  Gas  hot  plates,  gas  grills,  barbecue 
stoves  and  wiener  steamers. 

Shipments  of  any  of  the  commodities 
added  to  the  list  of  commodities  which 
were  on  dock,  on  lighter,  laden  aboard  an 
exporting  carrier,  or  in  transit  to  a  port 
of  exit  pursuant  to  an  actual  order  for 
export  prior  to  the  effective  date  of  this 
amendment  may  be  exported  under  the 
previous  general  license  provisions. 

This  amendment  shall  become  effective 
Immediately  except  that  with  respect  to 
commodities  added  to  the  list  of  com¬ 
modities  it  shall  become  effective  on 
October  3,  1946. 

No.  189 - 13 


(Sec.  6,  54  Stat.  714;  55  Stat.  206;  56  Stat. 
463;  58  Stat.  671;  59  Stat.  270;  60  Stat. 
215;  E.  O.  9630, 10  F.  R.  12245) 

Dated :  September  20,  1946. 

John  C.  Borton, 
Director. 

Commodities  Branch. 

[P.  R.  Doc.  46-17466;  Piled,  Sept.  26,  1946; 
9:05  a.  m.j 


[Amdt.  249] 

Part  802 — General  Licenses 

GENERAL  LICENSE  FOR  GIFT  PARCELS;  SHIP¬ 
MENTS  TO  GERMANY  AND  JAPAN 

Section  802.29  General  license  for  gift 
parcels  is  hereby  amended  in  the  fol¬ 
lowing  particulars: 

Subparagraph  (2)  of  paragraph  (d)  is 
amended  to  read  as  follows: 

(2)  Shipments  to  Germany  and 
Japan.  No  gift  parcels  may  be  sent  to 
Germany  except  to  persons  located  in 
the  United  States  Occupied  Zone  of  Ger¬ 
many,  except  Berlin;  the  British  occu¬ 
pied  zone  of  Germany,  except  Berlin;  or 
the  French  occupied  zone  of  Germany, 
except  Berlin;  and  no  gift  parcels  may  be 
sent  to  Japan  except  to  persons  located 
in  the  islands  of  Honshu,  Kyushu,  Shi¬ 
koku  or  Hokkaido;  and  then  only  in  ac¬ 
cordance  with  the  following  provisions: 

(i)  A  gift  parcel  shall  contain  no  com¬ 
modity  other  than  clothing,  non-perish¬ 
able  foodstuffs,  medicinals  and  vitamins, 
soaps  and  shaving  creams. 

(ii)  Not  more  than  one  gift  parcel  may 
be  sent  from  the  same  donor  to  the  same 
donee  in  any  one  calendar  week. 

This  amendment  shall  become  effec¬ 
tive  September  26,  1946. 

(Sec.  6,  54  Stat.  714;  55  Stat.  206;  56  Stat. 
463;  58  Stat.  671:  59  Stat.  270;  60  Stat. 
215;  E.  O.  9630,  10  F.  R.  12245.) 

Dated:  September  20,  1946. 

John  C.  Borton, 
Director, 

Commodities  Branch. 

[F.  R.  Doc.  46-17467;  Filed,  Sept.  26,  1946; 

9:05  a.  in.] 


Chapter  XI — Office  of  Price  Administration 
Part  1305— Administration 
[80  184  (I  1305.236)  ] 

SUSPENSION  OF  CERTAIN  IMPORTED  COMMODI¬ 
TIES  FROM  PRICE  CONTROL 

A  statement  of  the  considerations  in¬ 
volved  in  the  issuance  of  this  supple¬ 
mentary  order.  Issued  simultaneously 
herewith,  has  been  filed  with  the  Division 
of  the  Federal  Register. 

Sec.  1.  Scope  of  this  order — (a)  With 
respect  to  the  Revised  Maximum  Import 
Price  Regulation.  This  supplementary 
order  suspends  from  price  control  the 
sales  of  all  imported  commodities  which 
were,  immediately  prior  to  the  issuance  of 
this  order,  priced  under  the  Revised  Max¬ 
imum  Import  Price  Regulation,  except 
sales  of  imported  commodities  of  certain 


kinds  and  classifications  as  follows:  (1) 
consumer  goods  consisting  of  luggage, 
household  textile  commodities,  wearing 
apparel  and  wearing  apparel  accessories, 
(2)  foods,  (3)  industrial  materials  and 
building  materials,  and  (4>  textile  grey 
or  finished  fabrics.  It  also  suspends 
from  price  control  the  sale  of  certain 
specific  imported  commodities  wdthin 
those  classifications. 

(b)  With  respect  to  other  price  regula¬ 
tions.  This  supplementary  order  does 
not  suspend  from  price  control  the  sale 
of  any  imported  commodity  the  prices  of 
w'hich  were  not  controlled  by  the  Revised 
Maximum  Import  Price  Regulation,  such 
as  firewood  from  Canada,  lumber  and 
forest  products,  beverages,  animal  and 
poultry  feeds,  nor  any  imported  com¬ 
modity  of  a  kind  or  category  expressly 
named  in  and  for  which  a  maximum 
price  can  be  determined  under  another 
regulation  other  than  the  Revised  Maxi¬ 
mum  Import  Price  Regulation. 

(c)  With  respect  to  other  supplemen¬ 
tary  orders.  When  the  domestic  sale  of  a 
commodity  is  suspended  or  exempted 
from  price  control  by  Revised  Supple¬ 
mentary  Regulation  No.  1  under  the 
General  Maximum  Price  Regulation, 
Supplementary  Orders  126,  129  or  132  or 
any  other  supplementary  order  or  reg¬ 
ulation  issued  by  the  Office  of  Price  Ad¬ 
ministration,  the  sale  of  that  commodity 
Imported  is  also  suspended  or  exempted 
from  price  control  unless  such  order  or 
regulation  specifically  provides  for  main¬ 
taining  price  control  on  the  sale  of  the 
commodity  if  imported.  Imported  com¬ 
modities  suspended  or  exempted  from 
control  in  this  manner  although  not 
listed  in  this  order  are  nevertheless  sus¬ 
pended  or  exempted  from  price  control. 

Sec.  2.  Price  control  suspension.  Not¬ 
withstanding  the  provisions  of  the  Re¬ 
vised  Maximum  Import  Price  Regula¬ 
tion  or  any  order  issued  under  that  reg¬ 
ulation  or  any  other  price  regulation,  all 
purchases,  sales  and  deliveries  of  any  im¬ 
ported  commodity  to  which  this  order 
applies  are  suspended  from  price  control. 

Sec.  3.  Commodities  suspended  from 
price  control,  (a)  All  imported  com¬ 
modities  prices  of  which  were  controlled 
under  the  Revised  Maximum  Import 
Price  Regulation  are  suspended  from 
price  control,  except  those  classified  as 
follows : 

(List  of  Imported  Commodities  Remaining 
Under  Price  Control) 

(1)  Consumer  goods  as  follows; 

(1)  Wearing  apparel  and  wearing  apparel 
accessories, 

(ii)  Luggage, 

(iii)  Household  textile  commodities  (see 
definition) . 

(2)  Foods, 

(3)  Industrial  materials  and  building  ma¬ 
terials, 

(4)  Textile  grey  or  finished  fabrics. 

(b)  The  following  specifically-named 
imported  commodities,  although  in¬ 
cluded  In  the  classifications  excepted  in 
paragraph  (a),  are  suspended  from  price 
control: 
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(List  of  Specific  Imported  Commodities  Sxis- 
pended  From  Price  Control) 

(I)  The  following  consumer  goods: 

(1)  Luggage *made  principally  from  mate¬ 
rial  other  than  leather, 

(II)  The  following  household  textile  com¬ 
modities:  dollies,  furniture  scarfs  and  needfe- 
polnt, 

(III)  The  following  wearing  apparel  and 
wearing  apparel  accessories: 

Gloves  or  mittens  which  are  hand-knitted  or 
hand-crocheted. 

Alpargatas. 

Huaraches. 

Moccasins. 

Sandals. 

Sweaters,  scarfs  or  mufiSers  which  are  hand- 
knitted  or  hand-crocheted. 

(2)  The  following  foods:  (none  except  as 
listed  In  other  orders) 

(3)  The  following  Industrial  materials  and 
building  materials: 

Bamboo  and  Calcutta  poles. 

Bayberry  wax. 

Bay  oil. 

Carbon  granules. 

Corkboard  ( Insulation ) . 

Emery  (crude,  lump). 

Essential  (perfumery)  oils. 

Flcln  (oje  latex) 

Flint  lining  blocks  and  pebbles  for  pebble 
mills. 

Fused  quartz  tubing. 

Garden  sticks  (stakes). 

Goldbeater’s  paper  (parchment). 

Lauhala  leaves. 

Locust  bean  gum. 

Menthol  crystals. 

Panama  hat  bodies. 

Pharmaceutical  raw  products  (animal 
origin) . 

Pulverized  red  oxide  of  iron  (Bauxite  resi¬ 
due). 

Quartz  crystals  (all  grades  and  qualities). 
Red  arsenic. 

Sandalwood  (santalum  album). 

Sandalwood  oil. 

Sandarac  gum. 

Sponge  iron. 

Tartrate  of  lime.” 

Willow  poles. 

(4)  The  following  textile  grey  or  finished 
fabrics: 

Elastic  fabrics. 

Hook  and  eye  tape. 

Lace  fabrics,  edgings  and  insertions. 
Metallic  cloths. 

Net  and  mesh  fabrics. 

Sec.  4  Definitions,  (a)  “Industrial 
materials”  means  commodities  which  are 
to  be  subjected  to  further  processing  that 
results  in  the  production  of  new  and  dif¬ 
ferent  articles  or  commodities  having  a 
distinctive  name,  character,  or  use,  or 
which  are  to  be  used  as  ingredients  or 
component  parts  of  such  articles  or 
which  ^re  to  be  consumed  in  such  pro¬ 
duction  or  are  to  be  u.sed  for  finishing, 
such  as  varnish,  shellac,  lacquer,  polish, 
wax.  etc. 

(b>  ‘‘Household  textile  commodities” 
means  only  bed  sheets,  bed  spreads, 
blankets,  curtains,  draperies,  pillow  slips, 
table  napery,  towels  and  covers  for  mat¬ 
tresses,  quilts,  blankets  or  pillows. 

Sec.  5.  Geographical  applicability. 
The  provisions  of  this  order  shall  be  ap¬ 
plicable  to  purchases,  sales  and  deliveries 
in  the  48  states  of  the  United  States  and 
the  District  of  Columbia. 

This  supplementary  order  shall  be¬ 
come  effective  September  25,  1946. 

Issued  this  25th  day  of  September  1946. 

Paul  A.  Porter, 
Administrator. 


STATEMENT  OF  THE  CONSIDERATIONS  IN¬ 
VOLVED  IN  THE  ISSUANCE  OF  SUPPLEMEN¬ 
TARY  ORDER  NO.  184 

Supplementary  Order  No.  184  suspends 
from  price  control  certain  imported  com¬ 
modities.  It  is  another  instrument  used 
by  the  OflBce  of  Price  Administration  for 
the  exemption  or  suspension  of  commod¬ 
ities  from  price  control.  Supplementary 
Order  No.  126  Issued  August  15,  1945, 
exempts  or  suspends  from  price  control 
certain  articles  in  the  consumer  goods 
category.  Suplementary  Order  No.  129 
Issued  August  29,  1945  exempts  or  sus¬ 
pends  from  price  control  certain  ma¬ 
chines,  parts.  Industrial  materials  and 
Industrial  services.  Supplementary  Or¬ 
der  No.  132  Issued  September  7.  1945, 
exempts  or  suspends  from  price  control 
certain  foods,  grains,  cereals,  feeds,  to¬ 
bacco,  tobacco  products,  agricultural 
chemicals,  insecticides  and  beverages. 

The  sale  of  commodities  which  are  ex¬ 
empted  or  suspended  from  price  control 
by  Supplementary  Orders  126,  129  or 
132  or  any  other  order  or  price  regula¬ 
tion  are,  if  imported,  suspended  from 
price  control  unless  any  such  orders  spe¬ 
cifically  provide  for  maintaining  price 
control  on  the  sale  of  the  commodity  if 
imported.  Prior  to  this  Supplementary 
Order  No.  184  such  various  imported 
commodities  were  already  suspended  or 
exempted  from  price  control  by  Section 
1  of  the  Revised  Maximum  Import  Price 
Regulation  as  amended  by  Amendment 
No.  1.  However,  since  this  Supplemen¬ 
tary  Order  is  designed  to  cover  all  pro¬ 
visions  with  respect  to  suspension  from 
price  control  of  imported  commodities 
which  were  controlled  under  the  Revised 
Maximum  Import  Price  Regulation  the 
suspension  is  restated  specifically  in  this 
order; 

This  Supplementary  Order  also  sus¬ 
pends  from  price  control  all  imported 
commodities  which  were,  just  prior  to 
its  issuance,  controlled  under  the  Re¬ 
vised  Maximum  Import  Price  Regulation 
except  wearing  apparel,  wearing  apparel 
accessories,  luggage,  certain  household 
textile  commodities,  foods,  industrial 
materials,  building  materials  and  textile 
grey  or  finished  fabrics.  The  prices  for 
the  sale  of  such  excepted  imported  cate¬ 
gories  of  commodities,  as  well  as  any 
other  imported  commodities  which  are 
controlled  by  specific  commodity  regula¬ 
tions  other  than  the  Revised  Maximum 
Import  Price  Regulation,  however,  are 
not  suspended  from  price  control  and 
remain  subject  to  the  respective  com¬ 
modity  regulations  applicable. 

Those  imported  commodities  which  are 
retained  under  the  Revised  Maximum 
Import  Price  Regulation  are  either  im¬ 
portant  to  living  costs,  such  as  imported 
wearing  apparel,  wearing  apparel  acces¬ 
sories,  luggage,  household  textile  com¬ 
modities  and  foods,  or  are  important  to 
business  costs,  such  as  industrial  ma¬ 
terials,  building  materials  and  textile 
grey  or  finished  fabrics  or  are  in  some 
cases  important  to  both  business  costs 
and  living  costs. 

On  the  other  hand,  where  it  has  been 
determined  by  the  Administrator  that  a 
commodity  within  the  general  classifi¬ 
cations  of  commodities  retained  imder 
price  control  is  not  Important  to  living 
costs  or  business  costs  it  is  suspended 


from  price  control.  Such  commodities, 
for  example,  which  are  suspended  by  this 
order,  are  gloves  and  mittens  which  are 
hand-knitted  or  hand-crocheted,  lug¬ 
gage  made  principally  from  material 
other  than  leather,  needlepoint,  doilies, 
furniture  scarfs,  huaraches,  moccasins, 
bamboo  poles,  bayberry  wax,  sandarac 
gum,  quartz  crystals,  red  arsenic  and  va¬ 
rious  other  incidental  specifically  listed 
consumer  goods  items,  industrial  mate¬ 
rials,  building  materials  and  textile  grey 
or  finished  fabrics. 

In  the  opinion  of  the  Administrator 
the  sales  of  the  commodities  or  sales 
made  by  the  segments  of  the  industry 
involved  suspended  from  price  control 
by  this  order  are  not  sufficiently  im¬ 
portant  in  relation  to  business  costs  or 
living  costs  to  merit  the  continuation  of 
price  control  for  them.  The  suspension 
of  price  control  in  these  cases  will  be 
consistent  with  the  avoidance  of  a  cu¬ 
mulative  and  dangerous  unstabilizing 
effect.  They  are  unimportant  to  costs 
of  living  as  they  represent  negligible 
costs  in  the  budget  of  the  average  Amer¬ 
ican  household.  Some  of  these  imported 
commodities  are  luxury  commodities  im¬ 
ported  to  satisfy  fastidious  tastes  of  a 
relatively  small  number  of  buyers  or  are 
imported  to  supplement  current  domes¬ 
tic  shortages.  Furthermore,  many  of 
these  commodities  are  not  of  a  kind  or 
type  generally  produced  domestically. 

The  suspension  of  price  controls  here¬ 
in  are  in  accord  with  the  Emergency 
Price  Control  Act  of  1942,  as  amended, 
the  Executive  Orders  of  the  President  and 
are  taken  under  the  decontrol  authority 
of  the  Office  of  Price  Administration. 

IF,  R.  Doc.  46-17496;  Filed.  Sept.  25,  1946; 

11:24  a.  m.]  ' 


Part  1305 — Administration 

SUBPART  M — delegations  OF  FINAL 
AUTHORITY 

Correction 

In  Federal  Register  Document  46- 
15805,  appearing  at  page  177A-640  of 
Part  II,  Section  3,  of  the  issue  for 
Wednesday,  September  11,  1946,  the  fol¬ 
lowing  correction  is  made: 

In  the  tables  under  §  1305.2501,  page 
177A-689,  the  words  “redeliver”  and  “de¬ 
liver”  wherever  they  appear  in  the  third 
column  should  read  “redelegate”  and 
“delegate”. 


Part  1360 — Motor  Vehicles  and  Motor 
Vehicle  Equipment 

IMPR  594,  Arndt.  8) 

MAXIMUM  PRICES  FOR  NEW  PASSENGER 
AUTOMOBILES 

A  Statement  of  the  considerations  in¬ 
volved  in  the  issuance  of  this  amend¬ 
ment  issued  simultaneously  herewith  has 
been  filed  with  the  Division  of  the  Fed¬ 
eral  Register. 

Maximum  Price  Regulation  594  is 
amended  by  adding  a  new  section  10b 
to  read  as  follows: 

Sec.  10b.  Maximum  prices  for  new 
cars  altered  by  a  reseller — (a)  Explana- 
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tion.  This  section  establishes  maximum 
prices  for  alterations  made  in,  and  equip¬ 
ment  added  to,  new  passenger  automo¬ 
biles  at  the  request  of  purchasers  by  re¬ 
sellers  which  involve  operations  other 
than  the  attachment  of  extra  or  optional 
equipment  including  accessories. 

(b)  Method.  The  Regional  Office  of 
the  Office  of  Price  Administration  for 
the  region  in  which  the  reseller’s  prin¬ 
cipal  place  of  business  is  located  or  the 
District  Office  in  that  region  to  which 
the  Regional  Office  delegates  authority 
to  establish  such  a  price,  shall  establish 
by  order  a  maximum  price  for  the  altera¬ 
tion  or  addition  of  equipment  described 
in  paragraph  (a)  above  in  an  amount 
equal  to  the  net  cost  of  the  alteration 
or  equipment  addition  to  the  reseller 
plus  33  Va  per  cent  of  the  net  cost  of  such 
alteration  or  equipment  addition.  A  re¬ 
seller  who  seeks  such  an  authorization 
shall  file  with  the  above  office  an  appli¬ 
cation  setting  forth: 

(1)  A  description  of  the  new  automo¬ 
bile  (showing  the  make,  year,  series 
model,  body  type,  and  serial  and  motor 
numbers). 

<2)  A  description  of  the  alteration  or 
equipment  addition. 

(3)  The  maximum  retail  list  price  for 
the  new  automobile  without  the  altera¬ 
tion  or  equipment  addition  together  with 
the  date  of  the  invoice  covering  the  sale 
of  such  new  automobile  to  the  reseller. 

(4)  The  actual  or,  if  not  available,  the 
estimated  market  value  of  the  equipment 
removed  from  the  new  automobile  de¬ 
scribed  in  (1)  above  and  not  to  be  used 
in  the  alteration. 

(5)  The  actual  cost  to  the  reseller  of 
the  new  material  to  be  used  in  the  alter¬ 
ation  or  equipment  addition. 

'6)  The  actual  or  estimated  cost  to 
the  reseller  of  the  labor  necessary  to 
complete  the  alteration  or  equipment 
addition. 

(7)  Any  other  costs  to  the  reseller 
separately  itemized. 

'8)  The  price  the  reseller  proposes  to 
charge  for  the  alteration  or  equipment 
addition  and  the  reasons  for  such  price. 

<9)  Any  other  facts  which  the  re¬ 
seller  wishes  to  submit  in  support  of  his 
application. 

*  <c)  Redelegation  of  authority  by  re¬ 

gional  offices.  Regional  Offices  may  re¬ 
delegate  to  District  Offices  any  and  all 
authority  which  is  delegated  to  them  un¬ 
der  this  section  lOb. 

This  amendment  shall  be  effective 
September  28.  1946. 

Note;  All  reporting  and  record-keeping  re- 
quiiements  of  this  amendment  have  been 
approved  by  the  Bureau  of  the  Budget  In 
accordance  with  the  Federal  Reports  Act  of 
1942. 

I'^sued  this  26th  day  of  September 
1946. 

Paul  A.  Porter, 
Administrator. 

statement  of  the  considerations  accom¬ 
panying  AMENDMENT  NO.  8  TO  MAXIMUM 

price  regulation  no.  594  , 

It  is  a  customary  practice  for  certain 
retail  dealers  at  the  request  of  purchasers 
to  make  alterations  in,  and  add  equip- 
nient  to  new  passenger  automobiles 
which  involve  operations  that  go  beyond 


the  attachment  of  extra  or  optional 
equipment  and  accessories.  Such  oper¬ 
ations,  which  are  in  general  performed 
on  the  automobile  body,  approach  more 
closely  to  manufacturing  operations,  al¬ 
though  they  are,  and  have  always  been 
considered,  retail  functions.  They  are 
performed  largely  for  the  class  of  pur¬ 
chasers  which  desires  a  factory  built 
automobile  to  have  the  appearance  of  a 
custom  built  “job”.  Some  dealers  make 
the  alterations  or  add  the  equipment 
themselves  and  other  dealers  have  sub¬ 
contractors  perform  these  operations. 

This  action  provides  a  method  whereby 
dealers  may  adjust  their  maximum  prices 
so  that  they  may  obtain  their  cost  and  a 
margin  for  such  alterations  and  equip¬ 
ment  additions.  The  method  returns  to 
a  dealer  his  net-cost  plus  his  customary 
pre-war  gross  margin  on  such  operations. 

This  action  is  in  accordance  with  the 
policy  currently  in  effect  under  Maxi¬ 
mum  Price  Regulation  594  to  return  to 
dealers  their  pre-war  margins. 

[F.  R.  Doc.  46-17582;  Filed,  Sept.  26,  1946; 

11:26  a.  m.] 


P.ART  1380 — House  and  Service  Machine 
Industry 

[MPR  598,  Arndt.  25] 

POSTWAR  HOUSEHOLD  MECHANICAL 

REFRIGERATORS  • 

A  statement  of  the  considerations  in¬ 
volved  in  the  issuance  of  this  amend¬ 
ment,  issued  simultaneously  herewith, 
has  been  filed  with  the  Division  of  the 
Federal  Register. 

Maximum  Price  Regulation  No.  598  is 
amended  in  the  following  respect: 

Section  24,  Appendix  A  is  amended  by 
adding  the  following  model  in  proper 
alphabetical  order  to  the  list  of  refrig¬ 
erator  models  therein: 


Make 

Brand 

1946  model 

First  zone* 

The  Crosley 

Croslev... 

SE-947.... 

*$236.75 

Corp. 

*  Zone  1  includes  the  48  States  and  the  District  of 
Columbia. 

>  A  charge  ol  $4.7S  may  be  added  if  the  refrigerator  is 
sold  equipped  with  a  left-hand  door. 

This  amendment  shall  become  effec¬ 
tive  on  the  26th  day  of  September  1946. 

Issued  this  26th  day  of  September 
1946. 

Paul  A.  Porter, 
Administrator. 

statement  of  considbrations  involved  in 

THE  issuance  OF  AMENDMENT  NO.  25  TO 

MAXIMUM  PRICE  REGULATION  NO.  598 

The  accompanying  amendment  adds 
to  the  table  of  retail  ceiling  prices  in 
Maximum  Price  Regulations  No.  598  the 
retail  ceiling  price  for  a  new  model  re¬ 
frigerator  manufactured  by  the  Crosley 
Corporation. 

The  manufacturer’s  ceiling  price  for 
sales  of  the  new  model  has  been  estab¬ 
lished  under  the  appropriate  sections  of 
the  regulation.  The  retail  ceiling  price 
established  is  equal  to  the  average  price 
at  which  the  same  refrigerator  was  sold 
on  March  31,  1942,  reduced  by  3  percent 
In  order  to  bring  it  in  line  with  retail 


ceiling  prices  fixed  by  Maximum  Price 
Regulation  No.  598.  It  also  Includes  a 
freight  allowance  equal  to  the  average 
freight  cost  for  shipping  the  refrigera¬ 
tor  throughout  the  United  States 
weighted  for  the  manufacturer’s  pro¬ 
spective  sales  volume  in  each  state  in 
the  United  States.  The  ceiling  price  es¬ 
tablished,  like  all  other  retail  ceiling 
prices  listed  in  Appendix  A,  does  not  in¬ 
clude  the  adjustments  in  retail  ceiling 
prices  permitted  by  Section  15  of  Maxi¬ 
mum  Price  Regulation  No.  598  in  the 
case  of  refrigerators  sold  by  the  manu¬ 
facturer  at  ceiling  prices  adjusted  un¬ 
der  Sections  5  (b)  and  5  (c). 

[F.  R.  Doc.  46-17583;  Filed.  Sept.  26.  1946; 

11:26  a.  m.j 


Part  1389 — Apparel 
IRMPR  304,*  Arndt.  6] 

SPECIFIED  UTILITY  SHIRTS 

A  statement  of  the  considerations  in¬ 
volved  in  the  issuance  of  this  amend¬ 
ment,  issued  simultaneously  herewith, 
has  been  filed  with  the  Division  of  the 
Federal  Register. 

Revised  Maximum  Price  Regulation 
304  Is  amended  in  the  following  re¬ 
spects: 

1.  Subparagraph  (1)  of  section  2  (b) 
is  amended  to  read  as  follows: 

(1)  Where  retailer  does  not  know  the 
supplier’s  ceiling  price.  If  the  retailer 
does  not  know  the  ceiling  price  of  the 
manufacturer  or  wholesaler  who  sup¬ 
plies  him,  he  may  inquire  of  the  sup¬ 
plier,  W'ho  is  required  to  disclose  his  ceil¬ 
ing  price. 

2,  Examples  1,  2  and  3  in  section  2(b) 
(2)  are  amended  to  read  as  follows: 

Example  1.  Manufacturer  Y,  a  Group  A 
manufacturer,  is  obliged  to  sell  or  below 
the  Class  I  ceiling  on  part  of  his  sales,  but 
Is  permitted  to  make  the  rest  of  his  sales  at 
Class  II  prices.  Y's  Class  I  ceiling  on  style 
499  is  $13.04  per  dozen,  and  his  Class  II  ceil¬ 
ing  Is  $13. 88*^  per  dozen.  Y  sells  this  num¬ 
ber  to  retailer  Z  at  $13.50  per  dozen. 

Since  $13.40  Is  higher  than  Y’s  Class  I  ceil¬ 
ing  for  this  flannel  shirt  ($13.04),  Z  takes 
$13.88 (The  Class  II  ceiling)  as  his  sup¬ 
plier’s  ceiling  price,  and  turns  to  Table  II 
(which  contains  retail  ceilings  for  cotton 
flannel  shirts  bought  from  Group  A  manu¬ 
facturers).  In  Table  II,  Z  finds  his  retail 
ceiling  to  be  $1.66. 

Example  2.  Manufacturer  Y  sells  his  style 
499  to  retailer  X  at  the  Class  I  Ceiling  of 
$13.04  per  dozen,  and  later  sells  X  another 
lot  of  the  same  style  at  the  Class  II  ceiling 
of  $13.88 Va- 

X  must  take  $13.04  as  his  supplier’s  ceil¬ 
ing  price  for  both  lots.  Since  this  is  a  cot¬ 
ton  flannel  shirt  purchased  from  a  Group  A 
manufacturer,  the  retail  ceiling  is  found  in 
Table  II.  X  finds  a  retail  ceiling  of  $1.50  for 
both  lots  of  style  number  499. 

Example  3.  Retailer  B  buys  style  number 
499  from  Y  at  Y’s  Class  I  celling  of  $13.04  and 
later  gets  more  of  Y’s  style  number  499  from 
a  wholesaler  at  the  wholesaler’s  ceiling  of 
$15.43. 

In  figuring  his  retail  ceiling  for  style 
number  499,  B  takes  $13.04  as  his  supplier’s 
celling,  and  finds  in  Table  II  that  hie  re¬ 
tail  ceiling  for  both  lots  of  this  style  num¬ 
ber  la  $1.50  per  garment. 


*11  F.  R.  6438;  8660. 
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3.  Examples  1  and  2  in  section  2  (b) 
(3>  are  amended  to  read  as  follows: 

Example  1.  C,  a  retail  chain,  buys  shirts 
from  manufacturer  Y  at  $13.04,  Y’s  Class 
I  ceiling.  C  sells  them  to  D,  another  retail 
chain  at  $13.29  (which  is  equal  to  C’s  cost 
plus  freight  actually  paid  by  him). 

Ill  figuring  his  retail  ceiling,  D  assumes 
his  supplier’s  ceiling  price  to  be  $13.04  (the 
ceiling  of  C’s  supplier)  not  $13.29  (the  price 
D  actually  paid).  Consequently,  D’s  retail 
ceiling,  found  in  Table  II  is  $1.50  (not  $1.58). 

Example  2.  E.  an  independent  retailer,  buys 
shirts  from  manufacturer  M,  at  M’s  Class  II 
ceiling  of  $13.88)2-  E  decides  to  liquidate, 
and  sells  then  to  an  auctioneer  at  $13.50  per 
dozen.  The  auctioneer,  resells  then  to  F, 
another  retailer  for  $14.10  (this  being  the 
price  paid  by  E  plus  transportation  charges 
Incurred  by  the  auctioneer). 

In  figuring  his  retail  celling.  F  takes 
$13.88' 2  as  his  supplier’s  ceiling,  so  that  his 
retail  ceiling,  found  in  Table  II,  is  $1.66  (not 
$1.68) . 

4.  In  section  2  (b)  (4),  the  last  sen¬ 
tence  thereof  i.s  amended  to  read  as 
follow.s: 

For  example,  if  a  retailer  in  the  Mountain 
and  Pacific  region  buys  a  cotton  flannel  shirt 
from  a  manufacturer  in  the  East  and  Cen¬ 
tral  region  at  $12.92  per  dozen  (the  Group 
A.  Class  I  celling),  the  retail  celling  price 
per  shirt  is  $1.53  ($1.50,  the  price  shown  in 
Column  2  of  Table  II  In  Appendix  C,  plus  3 
cents) . 

5.  Section  3  (ai  (2)  is  amended  to  read 
as  follows: 

(21  Ceiling  prices  for  “regular  sales 
at  wholesale".  Ceiling  prices  for  regu¬ 
lar  sales  at  wholesale  are  given  in  Ap¬ 
pendix  B.  Since  the  wholesale  ceiling 
prices  in  the  table  in  Appendix  B  are 
arranged  according  to  the  manufac¬ 
turer’s  Class  I  ceiling  prices,  rather  than 
according  to  particular  garment  speci¬ 
fications,  the  wholesaler  must  first  find 
his  manufacturer’s  Class  I  ceiling  price 
before  he  can  determine  his  own  ceiling 
price  for  a  garment.  If  the  wholesaler 
does  not  know  his  manufacturer’s  Class 
I  ceiling  price,  he  may  inquire  of  the 
manufacturer,  who  is  required  to  dis¬ 
close  his  Class  I  ceiling  price.  When 
the  wholesaler  finds  his  manufacturer’s 
Class  I  ceiling  price  he  should  then  look 
in  Column  1  of  the  table  for  the  bracket 
which  includes  that  price.  The  figure 
in  Column  2  opposite  this  bracket  is  the 
wholesale  (“regular  sale’’)  price  for  the 
garment  being  priced. 

6.  A  new  paragraph,  designated  para¬ 
graph  (ci  is  added  to  section  3,  to  read 
as  follows: 

(c>  Where  wholesaler  and  manufac¬ 
turer  are  in  different  regions.  The 
prices  given  in  Appendix  B  apply  in  all 
cases  where  the  wholesaler  is  located  in 
the  East  and  Central  region,  or  where 
both  the  wholesaler  and  the  manufac¬ 
turer  are  in  the  Mountain  and  Pacific 
region.  (These  regions  are  explained  in 
section  1  (e>.)  If  the  wholesaler  is  in 
the  Mountain  and  Pacific  region  and 
delivery  is  made  from  the  East  and  Cen¬ 
tral  region,  the  wholesaler  may  add  35 
cents  per  dozen  to  the  price  found  in  the 
table  in  Appendix  B.  ('This  amount 
may  not  be  added,  however,  if  the  man¬ 
ufacturer  is  a  Group  B  manufacturer.) 

7.  Section  4  (a>  is  amended  to  read  as 
follows: 


(a)  In  general.  For  any  shirt  covered 
by  this  regulation  but  not  specified  in 
Appendix  A,  the  manufacturer  finds  his 
ceiling  price  in  accordance  with  section  5 
below.  For  a  shirt  specified  in  Appendix 
A  a  manufacturer’s  ceiling  price  is  the 
“base  price’’  for  that  shirt  provided  in 
Appendix  A;  plus  the  “material  cost  ad¬ 
justment’’  determined  in  accordance  ' 
with  (1),  (2),  (3).  and  (4)  below. 

(1)  What  the  “material  cost  adjust¬ 
ment"  is:  The  “material  cost  adjust¬ 
ment”  is  the  dollars  and  cents  amount 
which  a  manufacturer  may  add  to  his 
“ba.se  price”  for  any  shirt  covered  by  the 
regulation  to  find  his  ceiling  price  for 
that  shirt.  This  adjustment  is  the  dif¬ 
ference  between  the  cost  (not  exceeding 
ceiling  price)  of  the  principal  body  ma¬ 
terial  contained  in  a  dozen  flannel  shirts 
priced  under  this  regulation  (on  the 
basis  of  the  standard  yardage  specified  in 
the  regulation)  and  the  cost  of  that  same 
body  material  at  the  ceiling  price  there¬ 
for  in  effect  on  June  30,  1*946.  This  ad¬ 
justment  is  subject  to  recomputation,  up 
or  down,  whenever  there  is  a  change  in 
the  cost  to  the  manufacturer  of  the 
principal  body  material  used  to  manu¬ 
facture  any  shirt  priced  under  this 
regulation. 

(2)  How  to  compute  adjustment.  A 
manufacturer  computes  his  “material 
cost  adjustment”  as  follows: 

^tep  1.  Find  the  “net  invoice  cost’’  per  yard 
of  the  principal  body  material  used  to  manu¬ 
facture  the  shirt  being  priced  and  subtract 
therefrom  the  ceiling  price  of  the  same  mate¬ 
rial  on  June  30,  1946. 

A.s  used  in  this  section  “net  invoice 
cost”  of  any  material  means  the  price 
on  the  face  of  the  invoice  (not  to  exceed 
the  ceiling  price  in  effect  on  the  date  of 
delivery  of  such  material  to  the  manu¬ 
facturer)  less  all  discounts  available  and 
excluding  transportation  or  delivery 
charges. 

As  used  in  this  section  “ceiling  price” 
of  any  material  means  the  maximum  net 
price  which  the  manufacturer  could  law¬ 
fully  be  charged  for  such  material  if  pur¬ 
chased  on  his  customary  terms  from  the 
source  of  supply  most  used  by  him  in 
purchasing  materials  of  the  same  type 
during  the  six  months  preceding  March 
31,  1942.  Furthermore,  for  the  purposes 
of  this  section  the  ceiling  price  of  ma¬ 
terial  delivered  to  the  manufacturer  dur¬ 
ing  the  period  July  1,  1946  to  July  25, 
1946,  shall  be  the  ceiling  price  in  effect 
for  that  material  on  August  15,  1946. 

step  2.  Multiply  the  figure  found  In  Step  1 
by  the  “minimum  yardage  per  dozen’’  set 
forth  for  that  shirt  In  section  15  (c)  (3). 
The  result  is  the  manufacturers  material  cost 
adjustment  for  that  shirt, 

(3)  Applicability  of  material  cost  ad¬ 
justment.  The  material  cost  adjustment 
calculated  under  this  section  shall  apply 
only  to  shirts  which  the  manufacturer 
delivers  on  and  after  September  26,  1946 
which  are  manufacture'd  from  materials 
purchased  by  the  manufacturer  at  the 
net  invoice  cost  used  in  calculating  such 
material  cost  adjustment.  The  manu¬ 
facturer,  moreover,  must  comply  with  the 
reporting  provisions  of  (5)  below. 

(4)  Recomputa{ion  of  adjustment. 
Whenever  a  shirt  is  manufactured  from 
materials  purchased  by  the  manufactur¬ 
er  at  a  higher  net  invoice  cost  than  that 


used  by  him  in  calculating  a  prior  “ma¬ 
terial  cost  ajdjustment”  for  that  shirt, 
he  may  recompute  the  material  cost  ad¬ 
justment  to  increase  his  ceiling  price. 
Whenever  a  shirt  is  manufactured  of 
materials  purchased  by  the  manufac¬ 
turer  at  a  lower  net  invoice  cost  than 
that  used  in  the  last  material  cost  ad¬ 
justment  for  that  shirt,  he  must  recom¬ 
pute  his  adjustment  to  reduce  his  ceiling 
price. 

(5)  Reports.  At  the  first  time  after 
September  26,  1946,  that  a  manufacturer 
adjusts  his  base  price  for  a  garment  un¬ 
der  this  section  he  must  file  the  report 
of  material  cost  adjustment  for  that  gar¬ 
ment  required  by  this  paragraph.  After 
the  first  computation  of  material  cost 
adjustment  for  a  garment  is  reported,  as 
required  by  this  paragraph,  no  reports 
are  required  to  be  filed  for  subsequent 
recomputations  of  adju.stment  for  the 
same  garment  except  upon  the  written 
request  of  the  Office  of  Price  Adminis¬ 
tration  therefor.  However,  the  manu¬ 
facturer  shall  keep  and  make  available 
for  inspection  copies  of  all  such  recom¬ 
putations  of  adjustment. 

No  manufacturer  may  deliver  any  gar¬ 
ment  covered  by  this  regulation  at  an  ad¬ 
justed  maximum  price  established  under 
this  section  until  he  has  mailed  to  the 
Apparel  Price  Branch,  Office  of  Price  Ad¬ 
ministration,  Washington  25,  D.  C.,  the 
report  of  material  co.st  adjustment  for 
the  garment  required  by  this  section. 
This  report  shall  contain  information  in 
the  detail  set  forth  in  the  example  below 
and  shall  be  in  a  form  similar  to  the  one 
in  the  example.  The  Office  of  Price  Ad¬ 
ministration  may  at  any  time  disapprove 
or  revise  adjustment  reported  under  this 
section. 

An  example  of  the  report  required  by 
this  section  follows.  Figures  used  are  il¬ 
lustrative  only. 

Report  op  Material  Cost  Adjustment  Under 
Section  4  (a)  of  Revised  Maximum  Price 
Regulation  304 

Name:  XYZ  Company. 

Class  of  factory:  Group  A. 

Address:  21000  Madison  St.,  Chicago,  Ill. 

By:  J.  A.  Jones. 

Title:  Treasurer. 

Date  of  Report:  September  15,  1946. 

Description  of  garment 

Style  399,  men’s  shirt,  sizes  14'^-17,  3.50 
plaid  flannel,  unshrunk,  minimum  yard¬ 
age  (Sec.  15  (c)) — 29  yards.  Base  price 
(price  prior  to  adjustment): 

Class  I _ $12.  24 

Class  II _  12.98 

Material  cost  difference 

Per  yard 
(cents) 

Net  Invoice  cost  of  36",  3.50  unshrunk 
plaid  flannel  on  August  15,  1946, 
purchased  from  ABC  Co.,  delivered 
August  15, 1946  (not  exceeding  cell¬ 
ing  price  on  that  date) _  29.552 

Celling  price  of  same  material  on 

June  30,  1946 .  25. 151 

Difference _  4. 401 

Material  cost  adjustment 
4.40U  per  yard  X  29  yards  =  $1.27629. 
Celling  price  for  above  described  shirt,  manu¬ 
factured  from  material  described  above 
purchased  at  29.552^  per  yard: 

Per  dozen 

Class  I _ $13.  51'2 

Class  II .  14.25'i 
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8.  In  section  4  (b),  the  first  two  im- 
designated  paragraphs  preceding  sub- 
paragraph  (1),  are  amended  to  read  as 
follows: 

(b)  Manufacturers  required  to  sell  a 
proportion  of  goods  at  Class  I  prices. 
The  tables  In  Appendix  A  provide  two 
manufacturers'  base  prices — a  Class  I 
base  price  and  a  Class  II  base  price.  For 
sales  at  Class  I  ceiling  prices,  a  manufac¬ 
turer  must  use  the  Class  I  base  price  to 
compute  his  ceiling  price.  The  Class  n 
base  price  is  used  to  compute  the  Class 
II  ceiling  price.  Some  manufacturers 
will  use  the  Class  I  ceiling,  some  will  use 
the  Class  II  ceiling,  and  some  will  use 
both,  according  to  the  rules  stated  below 
in  this  paragraph. 

For  men’s  shirts  made  in  Group  B  fac¬ 
tories,  there  are  no  separate  class  ceil¬ 
ings.  This  paragraph  has  no  applica¬ 
tion  to  sales  of  these  shirts. 

9.  The  first  undesignated  paragraph 
in  section  4  (c)  is  amended  to  read  as 
follows: 

(c)  Groups  of  factories  for  men’s 
shirts.  Different  base  prices  are  fixed  for 
men’s  shirts  made  in  factories  having 
different  wage  rates,  as  explained  in  this 
paragraph. 

10.  Two  new  paragraphs  designated 
paragraphs  (f)  and  (g)  are  added  to  sec¬ 
tion  4  to  read  as  follows: 

(f)  Terms  of  sale.  The  ceiling  prices 
for  manufacturers  above  provided  are 
per  dozen  garments,  f.  o.  b.  seller’s  place 
of  business,  except  that  prices  for  men’s 
shirts  made  in  Group  B  factories  include 
delivery  to  the  buyer’s  place  of  business. 

Terms  for  sales  by  manufacturers  are 
net  30  days.  If  the  seller  wishes,  he  may 
extend  more  favorable  terms  or  allow 
discounts  from  ceiling  prices,  or  antici¬ 
pation.  A  seller  who  wishes  to  allow  less 
than  30  days  may  do  so,  but  the  ceiling 
price  must  then  be  discounted  at  the  rate 
of  6%  per  annum  for  each  day  under  30 
within  which  payment  is  required.  For 
example,  if  the  terms  are  “net  10  days,’’ 
the  ceiling  price  must  be  discounted  Vs 
of  1%. 

(g)  Sales  by  manufacturers  in  the 
Mountain  and  Pacific  Region.  The  ceil¬ 
ing  prices  provided  above  are  for  manu¬ 
facturers  in  the  East  and  Central  region. 
Ceiling  prices  for  manufacturers  in  the 
Mountain  and  Pacific  region  are  250  per 
dozen  higher,  except  that  men’s  shirts 
made  In  Group  B  factories  have  the  same 
ceiling  price  for  all  manufacturers, 
wherever  located.  These  different  re¬ 
gions  are  explained  in  section  1(e). 

11.  Section  5  is  amended  to  read  as 
follows: 

Sec.  5.  How  to  find  manufacturer’s 
ceiling  prices  in  cases  not  provided  for  in 
section  4 — (a)  Shirts  made  of  fabrics  of 
odd  weight  or  finish.  For  a  shirt  covered 
by  this  regulation,  made  of  a  fabric  of  a 
weight  or  finish  not  specified  in  Appen¬ 
dix  A,  the  manufacturer’s  ceiling  price 
is  the  base  price  specified  in  Appendix  A 
for  the  “nearest  comparable  shirt’’  plus 
the  material  cost  adjustment  provided 
m  section  4  (a)  above,  computed  on  the 
basis  of  the  material  used  in  the  shirt 
being  priced.  As  used  in  this  section, 


“nearest  comparable  shirt’’  means  a 
shirt  of  the  same  type  of  fabric  (flannel, 
domet,  moleskin  or  suede)  but  having  a 
lower  fabric  cost  than  the  shirt  being 
priced.  The  manufacturer  may  also,  in 
the  cases  provided  in  (b)  below,  apply 
for  the  fixing  of  a  base  price  on  a  shirt 
of  the  particular  fabric  he  is  using. 

Example  1.  A  manulactjirer  makes  a  man’s 
shirt  of  2.85  yards  gray  suede  for  which  no 
price  is  stated.  However,  a  base  price  Is 
stated  for  a  3.00  yard  gray  suede  shirt.  The 
cost  of  3.00  yard  gray  suede  cloth  is  lower 
than  the  cost  of  2.85  gray  suede  cloth. 

The  base  price  for  the  2.85  yard  shirt  shall 
be  the  base  price  stated  for  a  3.00  yard  shirt. 

The  “material  cost  adjustment”  for  this 
2.85  yard  shirt  shall  be  computed  on  the  basis 
of  the  difference  between  the  cost  (not  ex¬ 
ceeding  celling  price)  of  the  2.85  yard  gray 
suede  on  the  date  it  was  delivered  to  the 
manufacturer,  and  the  ceiling  price  of  the 
2.85  yard  gray  suede  on  June  30,  1946. 

The  base  price  of  the  3.00  yard  gray  suede 
shirt  is  added  to  the  “material  cost  adjust¬ 
ment”  for  2.85  yard  gray  suede  to  establish 
the  ceiling  price  for  the  2.85  yard  gray  suede 
shirt. 

Example  2.  A  work  shirt  manufacturer 
makes  a  4.75  yard  sanforized  plaid  boys’  shirt. 
No  base  price  is  stated  for  this  fabric,  but  a 
base  price  is  stated  for  a  4.75  yard  unshrunk 
plaid  shirt.  Sanforized  cloth  costs  more  than 
imshrunk  cloth. 

The  base  price  for  the  sanforized  shirt 
shall  be  the  base  price  stated  for  the  Un- 
shrvmk  shirt. 

The  “material  cost  adjustment"  shall  be 
the  material  cost  adjustment  for  the  san¬ 
forized  material. 

(b)  Prices  on  application.  A  manu¬ 
facturer  may  apply  for  the  fixing  of  a 
base  price  in  any  of  the  cases  listed  in 

(1),  (2),  (3),  or  (4)  below.  He  may  also 
apply  for  the  fixing  of  a  different  mini¬ 
mum  yardage  than  that  contained  in 
section  15  (c)  in  an  appropriate  case 
under  (2)  below. 

(1)  When  the  shirt  is  made  of  a  fabric 
that  is  substantially  different  in  type, 
weight,  or  finish  from  any  fabric  specifi¬ 
cally  priced  in  the  regulation. 

(2)  When  the  shirt  does  not  conform 
to  the  definition  of  a  “standard  model’’ 
in  section  15  (d)  of  this  regulation. 

(3)  When  the  shirt  is  a  men’s  in-and- 
outer  made  with  single -needle  stitching 
on  collars,  cuffs  and  breast  pockets,  and 
hand  pressing,  by  a  manufacturer  who 
has  customarily  made  shirts  of  this  type. 

(4)  When  for  any  other  reason  the 
manufacturer  is  unable  to  find  a  ceiling 
price  which  applies  to  a  garment  which 
he  sells,  or  to  the  circumstances  under 
which  he  sells  a  garment. 

The  ceiling  price  of  shirts  for  which 
the  Office  of  Price  Administration  has 
fixed  a  base  price  under  this  section 
shall  be  the  base  price  authorized  plus 
the  “material  cost  adjustment’’  for  that 
shirt  calculated  under  section  4  (a) 
above.  If  a  special  minimum  yardage 
is  established  for  any  shirt  under  this 
secMon  the  minimum  yardage  so  speci¬ 
fied  may  be  used  to  compute  the  “ma¬ 
terial  cost  adjustment’’  for  that  shirt  in 
lieu  of  the  yardage  provided  in  section 
15  (c). 

(c)  How  to  apply  for  a  hose  price. 
An  application  for  the  fixing  of  a  base 
price  must  be  filed  with  the  Apparel 
Price  Branch,  Office  of  Price  Adminis¬ 
tration,  Washington  25,  D.  C.,  in  three 
copies.  It  must  show  the  type  of  shirt 


to  be  made,  the  specifications  of  the  fab¬ 
ric  used,  the  size  range  in  which  it  is 
offered,  the  costs  of  manufacture  and 
the  prices  at  which  the  .applicant  and 
representative  competitors  last  sold 
similar  shirts.  It  must  be  supplemented 
by  any  further  information  which  may 
be  requested  by  the  Office  of  Price 
Administration. 

Pending  action  on  an  application  for 
the  fixing  of  a  ceiling  price,  a  person 
must  not  sell  or  deliver  the  garment  ex¬ 
cept  in  accordance  with  the  provisions 
of  section  11  (“Adjustable  pricing  agree¬ 
ments’’)  . 

12.  In  section  7  (b)  (2)  the  sample 
“Retail  Ceiling  Price  List”  is  amended 
by  deleting  all  the  figures  contained  in 
the  second  and  third  columns,  and  sub¬ 
stituting  the  following  language: 

East  and  Mountain  and 

Central  *  Pacific  ’ 

(Here  list  (Here  list 

proper  retail  proper  retail 

celling  prices.)  ceiling  prices.) 

13.  In  the  example  of  marking  in  sec¬ 
tion  7  (d)  (1)  the  figure  “$1.93,”  after 
the  word  “ceiling,”  is  amended  by  sub¬ 
stituting  in  place  of  that  figure  the  fol¬ 
lowing  words:  “(Here  indicate  appropri¬ 
ate  retail  ceiling  price.)” 

14.  In  the  example  of  marking  in  sec¬ 
tion  7  (d)  (2),  the  figures  “$1.46”  and 
“$1.49”,  after  the  words  “ceiling”  and 
“Denver  West”  respectively,  are  amend¬ 
ed  by  substituting  in  place  of  each  of 
those  figures  the  following  words:  “(Here 
Indicate  appropriate  retail  ceiling 
price.)  ” 

15.  A  new  subparagraph  (4)  is  added 
to  section  9  (c)  as  follows: 

(4)  Material  cost  adjustment  records. 
Every  manufacturer  shall  keep  and  make 
available  upon  request  a  copy  of  each 
report  of  adjustment  filed  under  section 
4  (a)  and  all  records  relating  to  compu¬ 
tations  of  adjustment' made  under  that 
section,  including  records  showing  the 
cost  of  all  fabrics  used  in  the  garments 
for  which  such  adjustments  are  made. 

16.  In  the  sample  invoice  in  the  ex¬ 
ample  in  section  10  (f ) ,  the  figure  “$1.40” 
following  the  words  “Retail  ceiling  price” 
is  amended  to  read  “$1.27”. 

17.  The  titles  and  instructions  pre¬ 
ceding  Table  I  of  Appendix  A  are  amend¬ 
ed  to  read  as  follows: 

Appendix  A — Table  of  Manufacturers’  Base 
.  Prices 

INSTRUCTIONS 

In  using  the  following  tables  you  must 
bear  in  mind  that  the  prices  stated  therein 
are  base  prices  for  the  shirts  specified. 

In  order  to  arrive  at  your  ceiling  price  for 
any  such  shirt,  you  start  with  the  base 
price  specified  and  then  follow  the  provisions 
of  section  4  (How  to  find  manufacturers’ 
celling  prices) .  Note  that  the  ceUlng  prices 
calculated  in  accordance  with  the  provisions 
of  that  section  4  are  subject  to  the  terms  of 
sale  set  forth  in  paragraphs  (f)  and  (g) 
thereof. 

manufacturers’  base  prices 

18.  In  columns  5  and  6  of  each  of  the 
tables  of  Appendix  A,  the  words  “Class  I 
Ceiling”  and  “Class  II  Ceiling”  are 
amended  to  read  “Class  I  Base  Price” 
and  “Class  II  Base  Price”  respectively. 
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19.  Appendix  A  is  amended  by  delet¬ 
ing  therefrom  all  of  the  “Note”  follow¬ 
ing  Table  III. 

20.  Appendix  B  is  amended  to  read  as 
follows: 

Appfndix  B — Table  of  Wholesale  Ceiling 
Prices 

INSTRUCTIONS 

(1)  In  the  following  table  your  ceiling 
price  for  sales  at  wholesale  of  any  shirt 
covered  by  thLs  regulation  is  given  according 
to  your  manufacturer’s  Class  I  ceiling  price 
for  that  shirt.  You  find  your  manufacturer’s 
Class  I  celling  price  in  accordance  with  the 
provisions  of  section  3.  Read  all  the  rules 
relating  to  wholesale  pricing  contained  in 
section  3  before  using  the  table.  Notice 
especially  that  the  prices  in  the  following 
table  apply  only  to  “regular”  sales  and  not 
to  “special”  sales. 

(2)  When  you  have  found  your  manufac¬ 
turer’s  Class  I  ceiling  price,  look  in  Column 
1  of  the  appropriate  table  for  the  bracket  in 
which  this  price  belongs.  Tlien  look  at  the 
figure  opposite  in  Column  2:  that  Is  your 
ceiling  price  per  garment. 

(3)  The  prices  stated  are  per  dozen  shirts, 
f.  o.  b.  seller’s  place  of  business. 

(4)  Terms  for  sales  at  wholesale  are  net 
30  days.  If  the  seller  wishes,  he  may  ex^^end 
more  favorable  terms,  or  allow  discounts 
from  ceiling  prices,  or  anticipation.  A  seller 
who  wishes  to  allow  less  than  30  days  may  do 
so,  but  the  ceiling  price  must  then  be  dis¬ 
counted  at  the  rate  of  6%  per  annum  for  each 
day  under  30  within  which  payment  is  re¬ 
quired.  For  example,  if  the  terms  are  “net 
10  days,”  the  celling  price  must  be  discounted 
lb  of 


Wholesale  Ceiling  Prices 


Column  1 


Column  2 


Manufacturer's 
Class  I  ceiling 
price  (per  dozen) 

$7.70-67.79  f _ 

$7.80-67.89  + _ 

$7.90-67.99  + _ 

$8 .00-68. 09  + _ 

$8.10-68.19  + _ 

$8.20-68.29  + _ 

$8.30-68.39  + _ 

$8.40-68.49  + _ 

$8.50-68.59  + _ 

$8.60-68  69  - _ 

$8.70-68.79  + _ 

$8  80-68.89  + _ 

$8.90-68.99  + _ 

$9.00-69.09  t- _ 

$9.10-69.19  + _ 

69.20- 69.29  + _ 

$9.30-69.39  + _ 

$9.40-69.49  t- _ 

$9.50-89.59  + _ 

$9  60-69  69  i- _ 

$9.70-69.79  + _ 

69.80-69.89  - _ 

69.90-69.99  + _ 

$10.00-610.09  +  __ 
610.10-610.19  +  .. 

610.20- 610.29  +  .. 
$10.30-610.39  f  — 

610.40- 610.49  +  .. 
$10.50-610.59  +  .. 
610.60-610.69  i  .. 
$10.70-610.79  +  .. 
$10.80-610.69  +  .. 
$10.90-610.99  ;  .. 
$11.00-611.09  •  .. 
$11.10-611.19  ; .. 
$11.20-611.29  +  .. 
$11.30-611.39  ; 

611.40- 611.49  i  .. 

$11.50-611.59  +  .. 
$11.60-611.69  4-.. 
$11.70-611.79  +  .. 
611  80-611.80  +  .. 
$11.00-611.99  .. 

$12  00-612.09  ,  .. 


Wholesale 

ceiling 

price  (per  dozen) 

. .  $9.18 

. .  9.29 

_ _  9.41 

. 9.53 

_  9.65 

_  9.77 

_  9.89 

_  10. 00 

_  10.12 

_  10.24 

_  10.36 

. .  10.48 

. .  10.60 

_  10.71 

_  10.83 

_ _  10.95 

. .  11.07 

_  11.19 

_  11.31 

_  11,42 

_  11.54 

. . .  11.66 

_  11.78 

_ _  11.90 

. .  12.02 

. .  12.13 

_  12.25 

_ _  12.37 

. .  12.49 

. .  12.61 

. .  12.73 

- .  12.84 

_  12.96 

. .  13.08 

_ _  13.20 

_  13.32 

_ _  13.44 

_  13.55 

. .  13.67 

_ _  13.79 

_  13.91 

.  14.03 

_  14.15 

.  14. ’26 


Wholesale  Ceiling  Prices — Continued 


Wholesale  Ceiling  Prices — Continued 


Column  1 


Column  2 


Column  1 


Column  2 


Manufacturer’s 

Wholesale 

Class  I  ceiling 

ceiling 

price  (per  dozen) 

price  {per  dozen) 

$12.10-612.19  + . . 

_ 

_ 614.38 

$12.20-612.29  + . 

_ 

. .  14.50 

$12.30-612.39  + . 

_ 14.62 

$12.40-612.49  + . 

_ 

. . 14.74 

$12.50-612.59 +  __ . 

_ 14.86 

$12.60-612.69+  *  _ 

_ _ 14.97 

$12.70-612.79  + _ 

_ 15.09 

$12.80-$12.89  + 

_  15.21 

$12.90-612.99  + . 

— . 15.33 

613.00-613.09  + . . 

. . 15.45 

613.10-$13.19  + _ 

_ 

_ 15.57 

$13.20-613.294- . 

.  15.68 

$13.30-613.39 +  _ . . 

_ 15.80 

613.40-613.49  + . 

_  15.92 

$13.50-613.59  + . . 

. . . 16.04 

$13.60-613.69  + . 

_  16.16 

613.70-613.79  + _ 

. . 16.28 

613.80-613.89  + _ 

_ 16.39 

613.90-613.99  + . 

. . .  16.51 

$14.00-614.09  + . 

_ 16.63 

614.10-614.19  + . 

_ 16.75 

$14.20-614.29  + . . 

_ 

_ _ 16.87 

$14.30-614.39  + . . 

_ 16.99 

$14.40-614.49  + . . 

_ _ 17.10 

614.50-614.59  4- _ 

_ 17.22 

614.60-614.69  + _ 

. 17.34 

614.70-614.79  + _ 

_ 

_  17.46 

614.80-614.89  + _ 

..... 

_ 17.58 

614.90-614.99  + . 

_ 

_ 17.70 

$15.00-615.09  + . 

_ 

. . 17.81 

$15.10-615.19  + _ 

_ 

_ _ 17.93 

$15.20-615.29  + _ 

..... 

_  18.05 

$15.30-615.39  + . . 

_ _ 

_  18. 17 

$15.40-615.49  + _ 

_ 

_  18.28 

$15.50-615.59  + _ 

_ 

_ 18.41 

$15.60-615.69  + _ 

..... 

_ ! _ 18.52 

$15.70-615.79  + . - 

_ 

_ 18.64 

615.80-615.89  + . . 

_ _ 

_  18.76 

$15.90-615.99  + _ 

_ 

_ 18.88 

$16.00-616.09  + _ 

_ 

_ 19.00 

$16.10-616.19  + _ 

_ 

. . 19.  12 

$16.20-616.29  + . 

_ 

_ 19.23 

616.30-616.39  + _ 

_ 

_  19.35 

$16.40-616.49  + _ 

_ 

_ 19.47 

616.50-616.59  + _ 

_ 

_ 19.59 

$16.60-616.69  + . . 

_ 

. . 19.71 

616.70-616.79  + _ 

_ 

. . . 19.83 

616.80-616.89  + _ 

_ 

. . 19.94 

$16.90-616.99  + _ 

_ _ 

. . 20.06 

617.00-617.09  + _ 

_ 

_ _ 20.  18 

$17.10-617.19  + . — 

_ 

. . 20.30 

617.20-617.29  + . 

_ 20.42 

617.30-617.39  + - 

_ _ 20.54 

$17.40-61^.49  + . . 

_ _  20.65 

$17.50-617.59  + . 

_  .  20.77 

$17.60-617.69  + . 

. . 20.  89 

617.70-617.79  + . — 

. . 21.01 

$17.80-617.89  + . . 

. 21. 13 

617.90-617.99  + _ 

. . 21.25 

$18.00-618.09  + . - 

_ _ 21.36 

$18.10-618.19  + . 

. . 21.48 

618.20-618.29  + . 

. . . 21.60 

$18.30-618.39  + . 

. . .  21.72 

618.40-618.49  + . 

. 21.84 

$18.50-618.59  + . 

_ _ 21.96 

618.60-618.69  + . . 

_ _ 22.07 

$18.70-618.79  + _ 

. . 22. 19 

618.80-618.89  + . 

_ 22.31 

$18.90-618.99  + . 

.  22.43 

619.00-619.09  + . 

..... 

_ _ _  22.55 

619.10-619.19  + . 

_ _ 22.  67 

$19.20-619.29 +._ . 

. . 22.78 

619.30-619.39  + . 

. . 22.90 

$19.40-619.49 +  __ . 

_ _ 23.02 

$19.50-$19.59  +  _ . 

. . 23. 14 

$19.60-619.69  + . - 

. . 23.26 

$19.70-619.79  + _ 

. . 23.38 

619.80-619.89  + . 

.  23. 49 

619.90-619.99  + . 

. . 23.61 

$20.00-620.09  + . 

..... 

- - 23.  73 

$20.10-620.19  + 

..... 

. . 23.85 

$20.20-620.29  + . 

..... 

.  23.97 

$20.30-620.39  + . 

..... 

_ 24.  09 

$20.40-620.49  + 

..... 

. .  24.  20 

620.50-620.59  + . 

. . . 24.32 

$20.60-620.69  4- 

Manufacturer’s 
Class  I  ceiling 
price  (per  dozen) 
$20.70-620.79  +  _. 
$20 .80-620.89 +  -_ 
$20.90-620.99+__ 
621.00-621.09  +  .. 
$21.10-621.19  +  .. 
$21.20-621.29  +  .. 
$21.30-621.39  +  .. 
$21.40-621.49  +  .. 
$21.50-621.59  +  — 

621.60- 621.69+.. 

621.70- 621.79  +  .. 
$21.80-621.89  +  .. 
$21.90-621.99  +  .. 
622.00-622.09  +  .. 

622.10- 622.19  +  .. 
$22.20-622.29  +  .. 
$22.30-622.39  +  .. 
$22.40-622.49  +  .. 
$22.50-622.59 +  _. 

622.60- 622.69  +  .. 
$22.70  622.79  +  — 
$22.80-622.89-!-.. 
$22.90-622.99  +  .. 
$23  00-623.09  +  .. 
$23.10-623.19  t-  . 

623.20- 623.29+  . 

623.30- 623.39  +  .. 
$23.40-623.49-1-  . 

623.50- 623.59+  . 
$23.60-623.69  J-  . 
$23.70-623.79+  . 
$23.80-623.89+  . 
$23.90-623.99+  . 
624.00-624.09+  . 
$24.10-624.19+  . 

624.20- 624.29+  _ 
$2 ’.30-624.39+  . 

624.40- 624.49+  . 

624.50- 624.59 -L  . 

624.60- 624.69+  _ 

624.70- 624.79+  . 

624.80- 624.89  +  .. 

624.90- 624.99+  . 
625J0O-625.O9+  . 
$25.10-625.19+  . 

625.20- 625.29 -L  . 
$25.30-625.39+  _ 

625.40- 625.49+  . 
$25.50-625.59+  . 

625.60- 625.69+  . 
$25.70-625.79+  . 

625.80- 625.69+  . 
$25.90-625.99+  . 
$26.00-626.09+  . 

626.10- 626.19+  . 

626.20- 626.29+  . 

626.30- 626.39+  . 
$26.40-626.49+  . 

626.50- 626.59-  . 
$26.60-626.69  4-  . 

626.70- 626.79+  . 
$26.80-626.89  4  . 

626.90- 626.99+  . 
627.00-627.09+  . 

627.10- 627.19+  . 

627.20- 627.29+  . 
$27.30-627  39+  . 

627.40- 627.49+  . 

627.50- 627.59+  . 
$27.60-627.69  +  . 

627.70- 627.79  +  .. 

627.80- 627.89+  . 

627.90- 627.99+  . 
628.00-628.09+  . 

628.10- 628.19+  . 
$28.20-628.29  4-  . 

628.30- 628.39+  . 

628.40- 628.50+  . 


Wholesale 

ceiling 

price  {per  dozen) 
. . $24.  53 

—  . —  24.63 

- - 24.80 

-  24.91 

- 25.  03 

- 25.  15 

-  25  27 

- 25.39 

. . 25.51 

- 25.  62 

. . 25.74 

- 25.  86 

. . 25.98 

- 26.  10 

. 26.22 

—  . 26.33 

. . 26.45 

. . 26.57 

-  26  69 

- 26.81 

- - 26.93 

. . 27.04 

—  . 27. 16 

—  . 27.28 

. . —  27.40 

- 27.52 

- -  27.64 

- - 27.75 

. . .  27  87 

. 27.99 

. .  28.11 

- 28.23 

- - 28.35 

-  28  46 

- 23.  58 

—  - . 28.70 

. . 28.82 

—  . 28.94 

- 29.06 

—  . 29.  18 

. . 29.29 

_  29. 41 

- 29.53 

. . . 29.65 

. . 29.77 

—  . 29.89 

- - 30.00 

- 30.12 

—  . 30.24 

- 30.36 

- 30.48 

- 30.60 

- 30.71 

. 30.83 

—  . 30.95 

- - 31.07 

—  . 31.19 

- 31.31 

- 31.42 

- 31.54 

- - 31.66 

- 31.78 

—  . 31.90 

. . 32.02 

—  . 32.13 

_ 32.25 

_ _ 32.37 

. . 32.49 

_ _ 32.61 

_ 32.73 

. . 32.84 

. . 32.96 

. . 33.08 

_ 33.20 

. . 33.32 

_ 33.44 

. . 33.55 

. . 33.67 


21.  In  the  Instructions  to  Appendix  C, 
the  second  paragraph  of  item  (2)  is 
amended  to  read  as  follows: 

For  example,  suppose  ycu  buy  a  shirt  from 
a  manufacturer  at  $13.04  (the  Group  A 
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manufacturer’s  Class  I  ceiling) .  The  head¬ 
ing  to  Table  II  states  that  your  ceiling  is 
determined  under  that  table.  Follow  down 
Column  1  in  Table  II  until  you  find  the 
bracket  $12.70 — 13i23  +  .  Opposite  these  fig¬ 
ures.  in  Column  2,  you  find  the  retail  ceiling 
of  $1.50  ($13.23+  includes  any  fractional 
cent  over  $13.23). 

22.  A  new  item  (3)  is  added  to  the 
Instructions  to  Appendix  C,  before 
Table  I,  as  follows: 

(3)  Where  the  supplier’s  net  celling  price 
per  dozen  is  higher  than  the  highest  price 
listed  In  the  tables,  the  retail  celling  price 
per  garment  is  found  as  follows: 

(i)  Take  one-half  of  the  supplier’s  net 
ceiling  price  per  dozen  and  find  the  retail 
ceiling  price  per  garment  listed  in  Column 
2  opposite  that  amount. 

(11)  Multiply  that  retail  celling  price  per 
garment  by  2. 

23.  Table  I  of  Appendix  C  is  amended 
by  adding  at  the  end  thereof  the  follow¬ 
ing  figures: 

Table  I — Retail  Ceiling  Prices  for  Cotton- 

Suede  AND  Cotton  Moleskin  Shirts  (Ex¬ 
cept  When  Purchased  From  Group  B 

Factories) 

Column  1  Column  2 

Supplier’s  ceiling  Retail  ceiling 

price  (per  dozen)  price  (per  garment) 

$23  80-$24.12-i_  . . 1 . . $2.97 

$24.13 -$24.20+. . . .  2.  98 

•24  21-$24.29^ _ 2.99 

124  30-$24.37+ . .  3.00 

•24  38-$24.45  +_ .  3.01 

•24  46-$24.53+ .  3.02 

•24  54-$24.61+  . . 3.03 

•24  62-$24  69+ . 3.04 

•24  70-$24.77+ . 3.05 

•24  78-$24.85+ . .  3.06 

•24  86-$24.93+ . 3.07 

•24  94-$25.02+ .  3.08 

•25  03-$25.10+ .  3.09 

•25.11-$25.18+  . .  3.10 

•25.19-$25.26+ . 3.11 

•25.27-$25.34+ .  3.12 

•25  35-$25.42+ .  3.13 

•25  43-$25.50+  . . 3.14 

•25  51-$25.58+ . 3.15 

•25.59-$25.67+ _ 3.16 

•2568-$26.75+ _ _ _  3  17 

•25  76  $25.83+ . . . . .  3  18 

•25  84-$25.91  + _ 3.19 

•25.92- $25.99+ . . .  3  20 

•26  00-$26.07+ . . .  3  21 

•26  08-$26.15+ . . . .  3  22 

•26  16-$26.23+ . . .  3  23 

•26.24  $26.31  + . .  3  24 

•26.32-$26.40+ . . .  3  25 

•26.41-S26.48+ . 3.26 

#26  49- $26.56-)-  _ _  3  27 

•26.57-826.64+  _ _  3  28 

•26  65  826.72+ _  3*29 

•26  73-826.80+ _  .  339 

•26  81  $26.88  f . .  3  31 

•26.89-826.96+ .  3’ 32 

•26.97-$27.04+ _ '  3*33 

•27.05-827.13+ . "  3' 34 

527.14-827.21+ _ I  3]  35 

•27.22-827.29+ . 3.35 

•27  30-827.37+ _ 3.37 

•2  /  .38—827.45+  ___  _  _  3  33 

•27  46-827.53  + . IIIIII.I.””””  3!  39 

•27.54-827.61+  _ _  3.40 

•27.62-827.69+  _ _  3  41 

•27  70-827.77+ _ IIIIII.IIII"!  3' 42 

•27.78—827.86+  _ _  3  43 

•27.87-827.94+ _ IIIIIIIII”””!’'  3'.  44 

•27.95-828.02+ _  3’ 45 

•28.11-828.18+  ..  3  47 

•28.19-828.26+ . ."ii"::::"::  3!  48 

1^0^*28.34+ . 3.49 

•28.35-828.42+  __  3  «;o 

««.43-*28.5oI  3  “ 

•28.51-^28.59+ . 3.52 

•28  60  828.67+ . 8,53 


Table  I — Continued 

Coltunn  1  Coltunn  2 

Supplier’s  ceiling  Retail  ceiling 

price  (per  dozen )  price  (per  garment ) 

$28  68-828.75+ _ _ $3.54 

$28.76-828.83+ . .  3.55 

$28.84-828.91  + . .  3.  56 

828.92- 828.99+ . . . .  3.67 

$29.00-829.07+ . . .  3.58 

$29.08-829.15+ . . . .  3.69 

$29.16-829.23+ . .  3.60 

$29.24-829.32+ . . .  3.61 

829.33-829.40+ . . .  3.62 

$29.41-829.48+ . . .  3.63 

$29.49-829.56+ . . .  3.64 

$29.57-829.64+ . . .  3.65 

829.65-829.72+ . 3.66 

$29.73-829.80+ .  3.67 

829.81-829.88+ . 3.68 

$29.89-829.96+ .  3.69 

$29 .97-830.05  +  - .  3.  70 

$30.06-830.13+ . .  3.71 

830.14- 830.21+ .  3.72 

830.22-830.29  + . .  3.  73 

830.30-830.37+ . 3.74 

830.38-830.45+ . 3.75 

830.46-830.53  +  . .  3.  76 

830.54-830.61 -f  . . 3.77 

$30.62-830.69+ .  3.78 

830.70-830.78+ .  3.79 

830.79-830 .86+ . . .  3. 80 

$30.87-830.94+ . 3.81 

830.95-831.02+.. .  3.82 

831.03-831.10+ .  3.83 

831.11-831.18+ . _• .  3.84 

831.19-831.26+ . .  3.85 

831.27-831.34+ . 3.86 

831.35-831.42+ .  3.87 

831.43-831.51+ . 3.88 

$31.52-831.59+... .  3.89 

831.60-831.67+ . .v .  3.90 

831.68-831.75+ .  3.91 

831.76-831.83+ .  3.92 

831.84-831.91+ . 3.93 

831.92- 831.99  + .  3.94 

$32.00-832.07  + _ 3.95 

$32.08-832.15  + . 3.96 

$32.16-832.24  + . 3.97 

$32.25-832.32  + . 3.98 

$32.33-832.40  + . 3.99 

832.41-832.48  + . 4.00 

832.49-832.56  + . 4.01 

832.57-832.64  + . 4.02 

$32.65-832.72  4- . .  4.  03 

$32.73-832.80  + .  4.04 

$32.81-832.88 +  __ . 4.05 

$32.89-832.97  + _ 4.06 

$32.98-833.05  + . 4.07 

$33.06-$33.13  +  __ . 4.08 

833.14- 833.21+ . 4.09 

$33.22-833.29  + . 4.10 

$33 .30-833 .37  + _  4.11 

$33.38-833.45  + _ 4.12 

$33.46-833.54 +  _ . 4.13 

24.  Table  II  of  Appendix  C  Is  amended 
to  read  as  follows: 

Table  II — Retail  Ceiling  Prices  for  Cotton 
Flannel  and  Cotton  Domet  Shirts  (Ex¬ 
cept  When  Purchased  From  Group  B  Fac¬ 
tories) 

Column  1  Column  2 

Supplier's  ceiling  Retail  ceiling 

price  price 

(per  dozen)  (per  garment) 

$7.  00-87.  12  + _ $0.  80 

$7, 13-$7.  21  + . 81 

$7,22-87.30  + _  .82 

$7.31-87.38  + _ _ .L _  .83 

$7.39-87.48  + _ .84 

$7.49-87.56  + _ 85 

$7.57-87.68  + _ 86 

$7.69-87.78  + . 87 

$7.79-87.86  + . 88 

$7.87-87.92  + _ .89 

$7.93-88.  00  + . . .90 

$8.01-88.07  + . 91 

$8.08-88.12  + . . . 93 

$8.13-88.17  + . .94 


Table  II — Continued 
Column  1  Column  2 

Supplier’s  ceiling  Retail  ceiling 

price  price 

(per  dozen)  (per  garment) 

88.18-88.22+ . . . $0.95 


$8.23-88.  29  +  ... 
$8.30-88.34  +  — 
$8.  35-$8. 46  +  — 
$8.47-88.  85-... 
$8.86-$9.24  +  ._. 
$9.25-89.36  +  ... 
$9.37-89.40  +  -.. 
$9.  41-89.74 +  .-. 
$9.75-$9.79+-.. 
$9.  80-89.90  +  ... 
$9.91-89.99  +  —. 
$10.00-810.08  +  . 
$10.09-810. 18-r. 
$10. 19-810.27  +  . 
$10.  28-810.  36 +  . 
$10.37-810.  44 +  . 
$10.  45-810.59  +  . 
$10.60-810.  70 +  . 
$10.71-811.12  +  . 
$11. 13-811.33  +  . 
$11.34-811.49  +  . 
$11.  50-811.  66  +  . 
$11.67-811.73  +  . 
$11.74-811.79  +  . 
$11.80-811.884-. 
$11.89-811.98  +  . 
$11.97-812.06  +  . 
$12.  07-812.  69  + . 
$12.70-813.23  +  . 
813.24-813.  65  + . 
$13.66-813.76  +  . 
$13.77-813.86  +  . 
813.  87-814.  00 +  . 
$14.01-814.07- 


.96 

—  .97 
.99 

—  1.00 
— _  1.06 
—  1.08 

1.11 

— .  1.12 

—  1.13 
1.17 

— .  1.18 

1.19 

—  1.20 
1.21 

—  1.22 

1.24 

—  _  1.25 

—  -  1.26 

—  1.27 

—  -  1.28 

—  -  1.29 

—  1.37 

—  1.39 

—  1.40 

—  1.42 
1.43 

—  -  1.44 

1.45 

...  1.50 

...  1.58 

...  1.60 

...  1.64 

...  1.66 

_  1.67 

$14.08-814.15+ . — .  1-68 

$14.16-814.30+ - -  1-69 

$14.31-814.40+ . - . 

$14.41-814.50+ _ J - -  1.73 

$14.51-814.68+ . - .  1.74 

814.69-$15.00+ . . — . —  1.76 

815.01-815.72+ . . .  1.78 

$15.73-815.774- . - .  1.8B 

$15.78-815.85+ . . . — .  1.90 

$15.86-815.89+  . . .  1.92 

$15.90-816.39+ . .  1.93 

$16.40-816.50+ _ _  1.95 

$16.60-816.79  4- . .  1.97 

$16.80-817.23+ - -  1.98 

$17.24-817.30+ . - .  2.00 

$17.31-817.38+ . .  2.03 

$17.39-817.46+  . . —  2.06 

$17.47-817.56+ _ _  2.08 

$17.57-817.90+  _ _  2.12 

$17.91-818.16+ _ _  2.15 

$18.17-818.38+ . . .  2.17 

$18  39-818.59  4- - - - -  2.20 

$18.60-818.75  4- _ _  2.23 

$18.76-819.00+ _  2.27 

$19.01-819.25+ _ _  2.31 

$10.26-$19.50+ _ _ 2.35 

$19.51-819.75+ - -  2.38 

$19.76-820.00  _ _ _  2.40 

$20.01-820.50+ . .  2.43 

$20.51-820.89+ _ _  2.44 

$20.90-820  97+.— _ -  2.45 

$20.98-821.06+ _  2.46 

$21.07-821.15+ . . .  2.47 

$21.16-821.23+  . - - -  2.48 

$21.24-821.32+ _  2.49 

$21.33-821.41  + . . .  2.50 

$21.42-821.49+ . . . .  2.51 

$21.50-821.57+ .  2.52 

$21.58-821.66+ _ _  2.53 

$21.67-821.74+ _ _ _ _  2.54 

$21.75-821.83+ . —  2.55 

$21.84-821.91+ . . - .  2.56 

$21.92-822.00+ . . .  2.57 

$22.01-822.09+ . . . .  2.58 

$22.10-822.17+ _ _ _  2.59 

$22.18-822.26+ . . .  2.60 

$22.27-822.34+ _ -  2.61 

$22.35-822.43+ _ 2.62 

$22  44-822.51+ _ 2.83 

$22  52-822.60  + . . . .  2.64 


1 

1 
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Table  II — Continued 


Column  1 


Column  2 


Supplier's  ceiling  Retail  ceiling 

price  price 

{per  dozen)  {per  garment) 

t22.61-$22.68  + . $2.65 

$22.69-$22.77  f _  2.66 

$22.78-$22.86  + _ 2.67 

$22.87-$22.94  i- _ _  2.68 

$22.95-$23.03-f _ —  2.69 

$23.04-$23.11  + _ 2.70 

$23.12-$23.20  + _  2.71 

$23.21-$23.28  + . 2.72 

$23.29-$23.37+  . . . . .  2.  73 

$23.38-$23.45-r _ 2.74 

$23.46-$23.54  f _  2.75 

$23.55-$23.62  f _  2.76 

e23.63-$23.71-i-.— . -  2.77 

$23.72-$23.79  + _ -  2.78 

$23.80-$23.€8-r- _ 2.79 

$23.89-$23.97-f _  2.80 

$23.98-$24.05  + _ 2.81 

$24.06-$24.14  + . 2.82 

$24.15-$24.22  + . 2.83 

$24.23 -$24.31  f... _ 2.84 

$24.32-$24.39  i . 2.85 

$24.40-$24.48  + . 2.86 

$24.49-$24.56  + _ 2.87 

$24.57-424.654- _  2.88 

$24.66-$24.73  + . . .  2.89 

$24.74-$24.82  4- . . .  2.90 

$24  83-$24.91-L _ _  2.91 

$24.92-$24.99-(- . -  2.92 

$25.00-$25.08  + _ _  2.93 

$25.09-$25.16-h - -  2.94 

$25.17-$25.25-t- . . .  2.95 

$25.26-$25.33-f- _ _  2.96 

$25.34-$25.42-t- _ _  2.97 

$25.43-$25.50  f . . . .  2.98 

$25.51-$25.59  f . . .  2.99 

$25.60-$25.67-(- _ _ _ -  3.00 

$25.68-$25.76  _ _  3.01 

$25.77-425.85  f _ _  3.02 

$25.86-$25.93  + _ _ _  3.03 

$25.94-$26.02-t- _ _ _  3.04 

$26.03-$26.10-f- . . . .  3.05 

$26.11-$26.19f - -  3.06 

$26.20-$26.27-j- _ _  3.07 

$26.28-$26.36  f - -  3.08 

$26.37-$26  44  4-_.l . — . .  3.09 

$26.45-$26.53-f- - - -  3.10 

$26.54-426.61+ _  3.11 

$26.62-$26.70+ . . . .  3.12 

$26.71-$26.79+ . . .  3.13 

$25.80-$26.87+  . . .  3.14 

$26.88-$26.96  + _ _ _  3. 15 

$26.97-$27.04  4- _ _ _  3.16 

$27.05-$27.13+ _ _  3.17 

$27.14-427.21+ . . . .  3.18 

$27J22-$27.rO+ _  3.19 

$27. 31 -$27.38+ _  3.20 

$27.39-427.47+ _ _ _ _  3.21 

$27.48-$27.55+ _  3.22 

$27.56-$27.64  i  _ _ 3.  23 

$27.65  427.72;- _  3.24 

$27.73-$27.8H- _ _  3.25 

$27.82-$27.90  4- _  3.26 

$27.91-$27  98  4- _ _ 3.27 

$27.99-$28.07  4- _ _ _  3.28 

$2':.08-$28.15+ _ _  3.29 

$28  16-$28.24-i  _ _  3.30 

$28.25-$28.32  i- _ _ _  3.31 

S28  33-$28  41+ _ _ 3.32 

$28  42-$28.49+ _ _ _  3.33 

$28.50-428.58  4- . .  3.34 

S28.59-$28.67+  _ _  3.35 

$28.68-$28.75+  _ _  3.36 

$28.76-$28.84  4- _ _ _  3.37 

$28.85-428.92  4 . . .  3.38 

$28.93-$29.01  •- _ _ _  3.39 

$29.02-$29.09+ _  3.40 

$29.10-$29.18  4- _ _ _  3.41 

$29.19-$29.26+ . 3.42 

$29.27-$29.35  4 . . .  3.  43 

$29 .36 -$29.44  4  _ _ _ _  3.44 

$29  45-$29.52  4  _ _ 3.45 

$29  53-$29.61  + . . .  3.46 

$29.62-429.69  4  _  3.47 

$29.70-$29.77+ _  3.48 

$29  78  $29,86  4  _ _  3.49 

$29.87  $29.95  !- _  3.  50 


Table  II — Continued 

Column  1  Column  2 

Supplier’s  ceiling  Retail  ceiling 

price  price 

{ per  dozen )  {per  garment ) 

$29.96-$30.03+ . *. _ $3.61 

$30.04-430.12+ . . .  3.52 

$30.13-$30.20+ . . . .  3.53 

$3n.21-$30.29+ _  3.54 

$30.30-430.38+ . 3.55 

$30.39-$30.46+ _ _  3.56 

$30.47-$30.55  + _ _  3.57 

$30.56-$30.63+ . . . .  3.58 

$30.64-$30.72+ _ _  3.59 

$30.73-$30.80+ . . . .  3.60 

$30.81-$30.89+ _ _ _  3.61 

$30.90-$30.97+ . . . . .  3.62 

$30.98-$31.06+ . . . .  3.63 

$31.07-431.14+ . .  3.64 

$31.15-431.23+ _ _  3.65 

$31.24-$31.32+ _ _  3.66 

$31.33-$31.40+ . . .  3.67 

$31.41-441.49+ _ _ _ _  3.68 

$31.50-$31.57+ _ _ _ _  3.69 

$31.58-$31.66+ _ 3.70 

$21.67-$31.74+ . . .  3.71 

$31.75-$31.83+ . . . . .  3.72 

$31.84-$31.41  + _ 3.73 

$31.92-$32.00+ _ , _ 1 _  3.74 

$32.01-$32.08+ . . . .  3.75 

$32.09-432.17+ . 3.76 

$32.18-$32.26+ . 3.77 

$32.27-$32.34+ . 3.78 

$32.35-$32.43+ . . 3.79 

$32.44-$32.51+ .  3.80 

$3...52-$32.60+ _ _  3.81 

$32.61-$32.68+ _  3.82 

$32.69  432.77+ _ 3.83 

$32.78-$32.85+ _ 3.84 

$32.86-432.94+ _  3.85 

$32.95-433 .02 +  __ . 3.86 

$33.03-$33.11  + _ _ _  3.  87 

$33.12-433.20+ _ 3.88 

$33.21-$33.28+ . 3.89 

$33.29-$33.37+ _ 3.90 

$3.3.38-433.45+ _ 3.91 

$33.46-$33.54+ _ 3.92 

$33.55-$33.62+ . 3.93 

$33.63-$33.71+ _  3.94 

$33.72-433.79+ _ 3.95 

$33 .80-433 .88+ _  3.  96 

$33.89-$33.96+ _  3.97 

$33.97  434.05+ _ 3.98 

$34.08434.14+ . 3.99 

$34.15-$34.23+ . 4.00 

25.  Table  III  of  Appendix  C  is 
amended  by  adding  at  the  end  thereof 
the  following  figures: 

Table  III — Retail  Ceiung  Prices  for  All 
Shirts  Purchased  Prom  Group  B  Fac¬ 
tories 

Column  1  Column  2 

Supplier’s  net  ceiling  Retail  ceiling  price 
price  {per  dozen)  {per  garment) 

$25.01-$26.14 . $2.92 

$26.15-$26.23 _ _ _  2.  93 

$26.24426.32  + _ 2.94 

$26.33426.41 _ 2.95 

$26.42-$26.50 _ _  2.  96 

$26.51-$26.59 _  2.  97 

$26.60-$26.68 _ _ _  2.  98 

$26.69426.77 _  2.  99 

$26.784  26.86 . 3.00 

$26 .87426 .95 _ 3.01 

$26.96-$27.04_ . 3.02 

$27.05-$27.13 _ 3.03 

$27.14-$27.22 _ _  3. 04 

$27.23427.31 . ♦ _ -3.05 

$27.324  27.40__. _ 3.06 

$27.41-$27.49 _  3.07 

$27.50427.57- . 3.08 

$27.58-$27.66 _  3  09 

$27.67-$27.75 _ _ _  3. 10 

$27.764  27.84 _ _  3. 11 

$27.854  27.93 _ _ _  3.  12 

$27.94-$28.02 . . . .  3. 13 

$28.03428.11 . . .  3. 14 

$28.12-$28.20 .  8. 16 


Table  III — Continued 
Column  1  Column  2 

Supplier’s  net  ceiling  Retail  ceiling  price 

price  {per  dozen)  {per  garment) 

$28.21428.29 _ $3. 16 

$28.30428.38 _ _ _  3. 17 

$28.39428.47 . . . .  3. 18 

$28.48-$28.56 _ _  3. 19 

$28.57428.65 _ _ _  3.20 

$28.66-$28.74 _  3.21 

$28.75-$28.83 _  3.  22 

$28.84-$28.92 _ 3.23 

$28.93429.01 . . . —  3.  24 

$29.02-$29.09 _ _ _ — .  3.  25 

$29.10-$29.18 _ _  3.  26 

$29.19-$29.27 _  3.  27 

$29.28429.36 _ 3.28 

$29.37429.45 _ 3.29 

$29.46-$29.54 . 3.30 

$29.55-$29.63 _ 3.31 

$29.64-429.72 _ 3.32 

$29.73429.81 . 3.33 

$29.82429.90 . 3.34 

$29.91429.99 . 3.35 

$30.00430.08 . — _ _  3.36 

$30.09-$30.17 _ 3.37 

$30.18430.26 . 3.38 

$30.27-$30.35 . 3.39 

$30.36-$30.44 . . . . .  3. 40 

$30.45430.52 _ 3.41 

$30.53-$30.61  3.42 

$30.62-$30.70 . 3.43 

$30.71430.79 _ 3.44 

$30.80430.88 . 3.45 

$30.89430.97 . . .  3. 46 

$30.98-$31.06 _ 3.47 

$31.07431.15 . - . . .  3.48 

$31.16-$31.24 _ 3.49 

$31.25-$31.33 . 3.50 

$31.34431.42 _ 3.51 

$31.43431.51 . 3.52 

$31.52-$31.60 . 3.53 

$31.61431.69 . - . . .  3.54 

$31.70431.78 _ 3.55 

$31.79-$31.87 _ 3.56 

$31.88-$31.96 . 3.57 

$31.97-$32.04 . 3.58 

$32.05432.13 . 3.59 

$32.14-$32.22  . . .  3.  60 

$32.23-$32.31 . . . .  3.  61 

$32.32432.40 . 3.62 

$32.41432.49 _ 3.63 

$32.504  32.58 _ _  3.  64 

$32.59432.67 . 3.65 

$32.68-$32.76  . . . . .  3.  66 

$32.77-$32.85 _  3.67 

$32.86-$32.94  _ _  3.  68 

$32.95-$33.03  . . . . . .  3.  69 

$33.04433.12 . 3.70 

$33.13433.21 . 3.71 

$33.22-$33.30  . 3.72 

$33.31433.39 _ 3.73 

$33.40-$33.48 . 3.74 

$33.49-$33.56  . 3.75 

$33.57433.65  _ _ 3.  76 

$33.66433.74  _  3.77 

$33.75-$33.83  _ 3.78 

$33.84-$33.92  .  3.79 

$33.93-$34.01 . 3.80 

$34.02434.10 _ 3.81 

$34.11-$34.19 . 3.82 

$34.20-$34.28  . . . .  3.  83 

$34.29-$34.37 _ _  3.  84 

$34.38-$34.46 _ 3.85 

$34.47-$34.55  . 3.86 

$34.56  4  34.64  _  3.87’ 

$34.65434.73 _ 3.88 

$34.74-$34.82  _  3.89 

This  amendment  shall  become  effec¬ 
tive  September  26,  1946, 

Note:  The  reporting  and  record-keeping 
requirements  of  this  amendment  have  been 
approved  by  the  Bureau  of  the  Budget  In 
accordance  with  the  Federal  Reports  Act  of 
1942, 

Issued  this  26th  day  of  September 
1946. 

Paul  A.  Porter, 

Administrator. 
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STATEMENT  OF  THE  CONSIDERATIONS  IN¬ 
VOLVED  IN  THE  ISSUANCE  OF  AMENDMENT 
6  TO  REVISED  MAXIMUM  PRICE  REGULA¬ 
TION  304 

The  accompanying  amendment  pro¬ 
vides  for  adjustments  in  manufacturers’ 
ceiling  prices  for  specified  cotton  utility 
shirts  covered  by  RMPR  304.  These 
adjustments  are  required  by  law  and 
are  limited  to  the  minimum  so  required. 
Inasmuch  as  it  leaves  unchanged  existing 
distributors’  margins,  this  action  also 
affects  existing  ceiling  prices  for  whole¬ 
salers  and  retailers. 

THE  ADJUSTMENT  IN  MANUFACTURERS’ 
CEILINGS 

By  Amendment  5  to  RMPR  304,  issued 
August  7,  1946,  manufacturers’  ceiling 
prices  were  increased  to  reflect  the  in¬ 
creased  cotton  fabric  costs  incurred  by 
the  industry  as  a  result  of  the  issuance  of 
Amendment  29  to  SO  131  (Maximum 
Prices  for  Certain  Cotton  Textiles), 
effective  June  27,  1946,  As  was  set  forth 
in  the  Statement  of  Considerations  ac¬ 
companying  Amendment  5,  the  increases 
permitted  by  that  amendment  were 
limited  to  the  minimum  required  by 
law.  It  is  apparent,  therefore,  that  any 
increases  in  fabric  costs  beyond  those  of 
June  27,  1946  would  necessitate  a  fur¬ 
ther  increase  in  the  ceiling  prices  pro¬ 
vided  for  manufacturers  in  RMPR  304  if 
the  minimum  requirements  of  law  were 
to  be  met.  Such  increases  in  fabric  costs 
have  since  occurred.  By  Amendment  30 
to  SO  131,  effective  August  5,  1946  the 
Office  of  Price  Administration,  in  con¬ 
formance  with  the  requirements  of  Sec¬ 
tion  3  of  the  Emergency  Price  Control 
Act  of  1942,  as  amended,  increased  the 
ceiling  prices  of  cotton  shirting  flannel 
approximately  17.5%.  By  Amendment 
50  to  MPR  127,  effective  August  15,  1946, 
the  ceiling  price  of  suedes  and  moleskins 
have  also  been  increased.  Moreover,  as 
was  indicated  in  the  Statement  of  Con¬ 
siderations  which  accompanied  Amend¬ 
ment  30  to  SO  131,  the  Administrator 
will  adjust  cotton  textile  prices  “not  less 
frequently  then  the  beginning  of  each 
month  that  there  has  been  an  appreci¬ 
able  change  in  the  price  of  cotton.’’ 

In  view  of  the  recent  fabric  cost  in¬ 
creases  referred  to  above,  and  the  fur¬ 
ther  increases  which  may  be  granted 
hereafter  in  the  prices  of  fabrics  used 
in  the  utility  shirts  priced  under  RMPR 
304,  it  is  necessary  to  increase  manu¬ 
facturers’  ceiling  prices  for  such  shirts 
to  permit  the  industry  to  continue  to 
realize  a  return  equal  to  that  earned 
in  the  base  period.  To  achieve  this  pur¬ 
pose,  the  accompanying  amendment 
provides  a  method  which  permits  a  man¬ 
ufacturer  to  adjust  the  maximum  price 
of  any  shirt  under  RMPR  304  by  the 
dollars-and-cents  amount  of  the  differ¬ 
ence  between  the  costs  of  the  material 
used  therein  (not  exceeding  the  ceiling 
price  of  that  material  on  the  date  of 
its  delivery  to  the  manufacturer)  and 
the  ceiling  price  of  that  material  in  ef¬ 
fect  on  June  30, 1946.  The  ceiling  prices 
provided  in  the  regulation  prior  to  this 
amendment  will  hereafter  be  known  as 
“base  prices’’  to  which  the  adjustments 
calculated  under  this  new  adjustment 
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procedure  will  be  added  to  arrive  at 
manufacturers’  ceiling  prices. 

A  manufacturer  is  required  to  file  a 
report  of  his  first  computation  of  ad¬ 
justment  for  each  shirt  priced  under 
the  new  adjustment  procedure.  There¬ 
after,  while  he  is  required  to  recompute 
his  adjustment  whenever  the  cost  of 
fabric  used  in  the  shirt  goes  down,  and 
may  recompute  it  if  the  cost  of  fabric 
goes  up,  he  is  not  required  to  file  any 
further  reports  for  such  shirt  unless  re¬ 
quested  to  do  so  by  the  Office  of  Price 
Administration.  However,  the  manu¬ 
facturer  is  required  to  keep  and  make 
available  for  inspection  copies  of  all  re¬ 
ports  filed  by  him,  and  all  records  relat¬ 
ing  to  adjustments  made,  and  all  records 
of  the  cost  of  materials  used  in  any 
garment  where  the  price  of  that  gar¬ 
ment  is  adjusted. 

The  adjustments  made  under  the  ac¬ 
companying  amendment  will  be  appli¬ 
cable  only  to  garments  which  are  de¬ 
livered  after  the  effective  date  thereof 
and  only  to  garments  made  of  materials 
purchased  by  the  manufacturer  at  legal 
prices  higher  than  those  in  effect  for 
the  same  materials  on  June  30,  1946. 
Moreover,  the  adjustment  for  any  gar¬ 
ment  must  be  based  on  the  cost  of  the 
materials  actually  used  in  that  gar¬ 
ment. 

CEILING  PRICES  FOR  WHOLESALERS  AND 

RETAILERS 

Under  section  2  (t)  of  the  Emergency 
Price  Control  Act  of  1942,  as  amended, 
the  Administrator,  in  establishing  maxi¬ 
mum  prices  applicable  to  wholesalers  and 
retailers,  is  obliged  to  allow  “the  average 
current  cost  of  acquisition  of  any  com¬ 
modity  plus  the  average  percentage  dis¬ 
count  or  mark-up  in  effect  on  March  31, 
1946.’’ 

The  retail  margins  provided  in  Tables 

I  and  III  of  Appendix  C  of  RMPR  304, 
prior  to  the  accompanying  amendment 
were  the  same  as  those  in  effect  on  March 
31,  1946.  The  accompanying  amend¬ 
ment,  therefore,  makes  no  change  in 
these  tables. 

By  Amendment  4,  effective  June  17, 
1946,  and  again  by  Amendment  5,  Table 

II  of  Appendix  C  was  changed  to  accom¬ 
plish  a  regrouping  of  the  retail  prices 
thereby  provided.  Since  those  regroup¬ 
ings  may  have  effected  a  lowering  of 
margins  in  some  cases,  the  accompany¬ 
ing  amendment  restores  the  Table  II  in 
effect  on  March  31,  1946. 

All  retail  mark-up  tables  have  been 
extended  to  cover  possible  increases  in 
supplier’s  prices. 

In  order  to  permit  wholesalers  to  con¬ 
tinue  to  realize  the  mark-up  which  they 
have  heretofore  obtained,  in  the  face  of 
the  changes  in  manufacturers  ceiling 
prices  which  will  result  from  the  use  of 
the  new  adjustment  procedure,  the  ac¬ 
companying  amendment  substitutes  a 
mark-up  table,  by  which  wholesalers 
can  determine  their  prices  on  the  basis 
of  their  suppliers’  prices,  in  place  of  the 
dollars  and  cents  prices  previously  pro¬ 
vided.  Since  previous  distributors’  mar¬ 
gins  are  maintained,  increases  allowed 
to  manufacturers  under  the  accompany¬ 
ing  amendment  will  be  passed  on  to  ulti¬ 
mate  consumers. 

[F.  R.  Doc.  46-17579;  Filed.  Sept.  26  194C; 

11:24  a.  m.) 


Part  1407 — Rationing  of  Food  and  Food 
Products 

1  Control  Order  2,’  Arndt.  4] 

LIVESTOCK  SLAUGHTER 

A  rationale  for  this  amendment  has 
been  issued  simultaneously  herewith  and 
has  been  filed  with  the  Division  of  the 
Federal  Register. 

Control  Order  2  is  amended  in  the  fol¬ 
lowing  respects: 

1.  The  last  sentence  of  section  3A  (a) 
is  amended  to  read  as  follows:  “In  no 
event  shall  any  Class  1  slaughterer  oper¬ 
ate  under  the  authority  and  quota  bases 
granted  under  War  Food  Order  75-7  for 
any  quota  period  beginning  on  or  after 
October  27,  1946.’’ 

2.  The  last  sentence  of  section  3A  (b) 
is  amended  to  read  as  follows:  “In  no 
event  shall  any  Class  1  slaughterer  use 
his  June  1946  quota  period  base  for  any 
quota  period  beginning  on  or  after  Octo¬ 
ber  27,  1946.’’ 

3.  Paragraph  (c)  of  section  3 A  is  re¬ 
designated  paragraph  (d)  and  a  new 
paragraph  (c)  is  added  to  read  as  fol¬ 
lows: 

(c)  Any  Class  1  slaughterer  who  on 
June  30,  1946  was  authorized  to  slaugh¬ 
ter  livestock  or  have  livestock  custom 
slaughtered  for  him  under  War  Food  Or¬ 
der  75-7  and  whose  quota  bases  for  his 
June,  July  or  August  quota  periods  were 
adjusted  under  War  Food  Order  75-7, 
may  use  as  his  quota  bases  for  the  in¬ 
terim  quota  period  and  the  quota  periods 
beginning  on  or  after  September  1,  1946, 
the  quota  bases  established  for  his  last 
adjusted  quota  period  beginning  before 
September  1,  1946,  He  may  use  such 
quota  bases  until  such  time  that  he  re¬ 
ceives  a  license  and  quota  bases  from 
the  Office  of  Price  Administration  or  un¬ 
til  such  time  that  he  is  notified  by  the 
OfBce  of  Price  Administration  that  he 
has  been  denied  a  license  and  quota 
bases.  In  no  event  shall  any  Class  1 
slaughterer  use  such  quota  base  for  any 
quota  period  beginning  on  or  after  Octo¬ 
ber  27,  1946. 

4.  Section  24  is  added  to  read  as 
follows: 

Sec.  24,  Suppliers  must  sell  meats  to 
certain  institutional  users,  (a)  Begin¬ 
ning  September  26,  1946,  any  Group  II 
or  Group  V  institutional  user  (as  defined 
in  General  Ration  Order  5)  may,  for 
each  month  starting  with  October  1946, 
give  written  notice,  personally  or  by  reg¬ 
istered  mail,  to  each  person  from  whom 
meat  was  acquired  during  the  calendar 
year  1944  (or  if  that  person  transferred 
his  establishment,  to  any  successor  cur¬ 
rently  operating  the  establishment)  con¬ 
taining  all  of  the  following  information: 

( 1 )  The  quantity  and  types  of  meat  ac¬ 
quired  from  the  supplier  during  each 
month  of  the  calendar  year  1944; 

(2)  The  percentage  that  each  such 
monthly  total  bears  to  the  total  amount 
of  meat  acquired  each  month  by  the 
institutional  user  during  1944; 

(3)  The  estimated  number  of  meal 
services  during  the  month  for  which  this 
notice  is  given; 

(4)  The  number  of  meal  services  dur¬ 
ing  the  corresponding  month  1944; 
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(5)  The  total  amount  of  meat  required 
by  the  institutional  user  for  the  month 
In  which  the  statement  is  made. 

(The  information  in  1  and  2  may  be 
omitted  from  any  subsequent  notice  pur¬ 
suant  to  (a) ,  to  the  same  supplier  or  suc¬ 
cessor  to  whom  a  pre\’ious  notice,  con¬ 
taining  that  information,  has  been  given 
pursuant  to  (a) ). 

(b)  Each  supplier  or  successor  to 
whom  a  notice  is  given  pursuant  to  (a) 
must,  irrespective  of  any  claimed  inac¬ 
curacy  in  the  notice,  sell  or  transfer  to 
that  institutional  user,  upon  such  user’s 
request,  during  the  month  specified  in 
the  notice,  the  quantity  of  meat  deter¬ 
mined  under  (c)  for  the  current  month, 
to  the  extent  that  such  supplier  or  suc¬ 
cessor  has  meat  available  for  sale  or 
transfer  regardless  of  any  other  contract, 
agreement  or  commitment  (except  any 
meat  which  he  is  required  to  set  aside 
under  War  Pood  Orders,  and  except  com¬ 
mitments  imder  this  section  to  any  other 
Institutional  user).  Such  sale  or  trans¬ 
fer  of  meat  must  be  of  the  same,  com¬ 
parable  or  reasonably  substitutable  types 
as  he  acquired  from  that  supplier  during 
1944.  The  supplier  or  successor,  how¬ 
ever,  need  not  sell  or  transfer  any  such 
meat  to  the  institutional  user  unless  the 
user  is  willing  to  acquire  such  meat  at 
ceiling  prices  established  by  the  OflBce  of 
Price  Administration. 

Notf:  Examples  of  comparable  and  rea¬ 
sonably  substitutable  t3q>e8  of  meat  are:  (1) 
Steaks,  roasts,  or  chops,  or  any  wholesale  cuts 
from  which  they  are  obtained;  (2)  ground 
meat  or  stew  meat  and  the  wholesale  cuts 
from  which  they  are  obtained;  (3)  smoked 
meats,  such  as  bacon,  ham,  or  picnics;  (4) 
dry  salt  meats,  such  as  bellies.  Jowls,  plates, 
or  fatbacks;  (5)  processed  meat  products, 
such  as  canned  meats  or  sausage;  (6)  offal, 
such  as  livers,  hearts,  or  kidneys;  (7)  miscel¬ 
laneous  items,  such  as  tails,  feet,  snouts, 
or  ears. 

(c)  The  quantity  of  meat  which  the 
supplier  or  successor  is  required  under 
(b)  to  sell  or  trahsfer  to  the  institutional 
user  giving  such  notice  shall  be  deter¬ 
mined  in  the  following  way: 

(1)  Divide  the  amount  of  meat  sold  or 
transferred  to  the  institutional  user  by 
the  supplier  during  the  corresponding 
month  in  1944  by  the  number  of  meal 
services  during  that  month; 

(2)  Multiply  the  result  In  (1)  by  the 
estimated  number  of  meal  services  in  the 
month  for  which  the  notice  in  (a)  is 
given; 

(3)  The  result  in  2,  or  the  amount  re¬ 
quested  by  the  user,  whichever  is  less,  is 
the  quantity  of  meat  which  must  be  sold 
or  transferred  to  the  institutional  user 
during  the  month  specified  in  the  notice. 

(4)  If  such  institutional  user  has  not, 
during  the  month  covered  by  the  notice 
acquired  from  the  supplier  or  successor 
the  quantity  specified  in  (c)  for  that 
period,  the  supplier  or  successor,  upon 
the  institutional  user’s  request,  must  sell 
or  transfer  to  him,  during  the  first  15 
days  of  the  next  month,  all  or  any  part 
of  the  quantity  not  so  acquired  by  him. 

(d)  Any  supplier  or  successor  who  re¬ 
fuses  to  sell  or  transfer  to  a  Group  II  or 
Group  V  institutional  user  who  has  given 
him  notice  under  (a)  covering  any 
monthly  period  any  part  of  the  quantity 
of  meat  he  is  required,  pursuant  to  this 
section,  to  sell  or  transfer  to  him  during 
that  monthly  period  or  during  the  first 


15  days  of  the  next  monthly  period,  may 
not  sell  or  transfer  any  meat  during  that 
monthly  period  or  the  first  15  days  of  the 
next  monthly  period  until  he  has  sold  or 
transferred  to  such  user  meat  in  the 
amount  required  pursuant  to  this  sec¬ 
tion.  Such  prohibition  is  in  addition  to 
any  action,  penalties  or  proceedings 
which  may  be  authorized  by  law  for  his 
failure  to  comply. 

(e)  Each  notice  given  by  the  institu¬ 
tional  user  pursuant  to  (a)  shall  be 
deemed  a  certification  to  the  Office  of 
Price  Administration  as  to  the  informa¬ 
tion  contained  in  the  notice. 

(f)  Each  person  to  whom  a  notice  is 
given  pursuant  to  (a)  must  keep  such 
notice  at  his  establishment. 

( 1 )  The  quantity  and  types  of  meat  ac- 

This  amendment  shall  become  effec¬ 
tive  Sept.  26,  1946. 

Issued  this  26th  day  of  September 
1946. 

Geoffrey  Baker. 

Acting  Administrator. 

RATIONALE  ACCOMPANYING  AMENDMENT  NO.  4 

TO  CONTROL  ORDER  2 

Present  Provisions 

Suppliers  of  meat  are  not  required  to 
sell  or  transfer  meat  to  Group  II  and 
Group  V  institutional  users  (such  as  pris¬ 
ons,  asylums,  hospitals  and  orphanages). 

Proposed  Changes 

This  amendment  will,  under  certain 
conditions  require  a  person  selling  meat, 
to  sell  or  transfer  a  certain  quantity  of 
meat  to  Group  n  and  Group  V  institu¬ 
tional  users  if  the  institutional  user  ac¬ 
quired  meat  during  1944  from  that  per¬ 
son  or  any  predecessor  who  then  oper¬ 
ated  the  establishment.  The  meat  sold 
or  transferred  must  be  the  same  com¬ 
parable  or  reasonably  substitutable  type 
as  the  user  acquired  from  the  supplier 
during  1944,  and  need  not  be  sold  or 
transferred  unless  the  user  is  willing  to 
acquire  such  meat  at  OPA  ceiling  prices. 
Examples  of  comparable  substitutable 
meat  types  are  given  in  the  amendment. 

A  person,  required  by  this  amendment 
to  sell  or  transfer  meat  to  any  institu¬ 
tional  user,  who  refuses  to  sell  or  trans¬ 
fer  to  such  Institution  the  maximum 
quantity  specified  within  the  time  al¬ 
lowed,  will  be  prohibited  from  selling  or 
transferring  any  meat  until  such  user 
acquires  that  quantity  from  him  within 
that  time. 

Reasons  for  Change 

The  above  described  institutional  users 
perform  an  important  public  function. 
It  is  essential  that  they  be  assured  of  a 
meat  supply  suflBcient  to  meet  their  min¬ 
imum  needs.  To  prevent  suppliers  from 
tendering  to  those  Institutions  unusable 
Items  and  at  the  same  time  to  cover  a 
situation  where  the  supplier  does  not 
have  on  hand  the  types  of  meat  re¬ 
quested,  provision  Is  made  for  the  sale  or 
transfer  of  the  same,  comparable  or  rea¬ 
sonably  substitutable  meat  types  as  those 
acquired  from  the  supplier  or  his  prede¬ 
cessor  during  1944.  The  amendment 
does  not  prevent  the  sale  or  transfer  of 
meat  to  these  users  in  excess  of  the  pre¬ 
scribed  quantity  nor  at  prices  below  es* 
tablished  Office  of  Price  Administration 
ceiling  prices, 


The  amendment  also  makes  two 
changes  in  the  operation  of  Class  1 
slaughtering  establishments  for  the 
months  of  September  and  October,  1946. 
It  will  permit  Class  1  slaughterers  whose 
quota  bases  were  adjusted  for  June,  July 
or  August  to  use  the  last  adjusted  quota 
base  as  their  quota  bases  for  the  months 
of  September  and  October.  It  also  pro¬ 
vides  that  all  quotas  and  adjusted  quotas 
issued  under  War  Food  Order  75-7  may 
not  be  used  for  any  accounting  period 
beginning  on  or  after  October  27, 1946. 

IF.  R.  Doc.  46-17577;  Filed.  Sept.  26.  1946; 

11:24  a.  m.l 


Part  1351 — Food  and  Food  Products 
|FPR  1.  Arndt.  4  to  Supp.  19  (}  1351.485)  1 

PACKED  FRUITS,  BERRIES  AND  VEGETABLES  OF 
THE  1946  AND  LATER  PACKS 

Correction 

In  Federal  Register  Document  46- 
15163,  appearing  at  page  9528  of  the  issue 
for  Thursday,  August  29,  1946,  the 
bracket  headnote  should  read  as  set  forth 
above. 


Chapter  XIX — Reconstruction  Finance 
Corporation 

(Reg.  7,  Arndt.  6] 

Part  7007 — Stripper  Well  Compensatory 
Adjustments 

AMOUNT  OF  CLAIMS 

Section  7007.5  Amount  of  claiins,  as 
amended,  Is  hereby  further  amended  by 
changing  paragraph  (b)  to  read  as  fol¬ 
lows; 

(b)  A  claim  with  respect  to  ci*ude  pro¬ 
duced  in  any  designated  area  and  not 
sold,  but  refined  or  consumed  by  the 
applicant,  shall  be  in  an  amount  equal 
to  the  number  of  barrels  of  such  crude 
run  by  the  applicant  from  the  receiving 
tank,  multiplied  by  the  applicant’s 
premium  rate  for  crude  produced  from 
such  designated  area;  Provided,  however. 
That  the  applicant’s  per  barrel  rate  of 
claim  with  respect  to  crude  produced  by 
it  in  any  designated  area  may  not  exceed 
the  applicant’s  per  barrel  rate  of  claim 
with  respect  to  such  crude  purchased  by 
it.  In  the  event  the  applicant  Is  not  a 
purchaser  of  crude  produced  In  any  des¬ 
ignated  area  as  to  which  it  files  a  claim 
under  this  paragraph  (b),  its  per  barrel 
rate  of  claim  shall  be  established  by  Re¬ 
construction  Finance  Corporation  on 
special  application  filed  by  the  applicant. 
•The  number  of  barrels  shall  be  calculated 
after  such  corrections  for  temperature, 
basic  sediment,  water,  etc.,  as  are  custo¬ 
mary  in  arriving  at  volumes  of  crude 
purchased  in  the  designated  area. 

This  Amendment  No.  5  shall  be  effec¬ 
tive  as  of  August  1,  1946. 

Issued  this  13th  day  of  September 
1946. 

Reconstruction  Finance 
Corporation, 

George  Stoner, 

Associate  Director, 
Office  of  Defense  Supplies. 

IF.  R.  Doc.  46-17416;  Piled,  Sept.  26.  1949; 
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TITLE  36— PARKS  AND  FORESTS 
Chapter  I — National  Park  Service 
Part  2 — General  Rules  and  Regulations 

GUIDE  FEES  FOR  MAMMOTH  CAVE 

Paragraph  (o)  (1)  of  §  2.55  Fees  is 
amended  to  read  as  follows: 

(o)  Guide  lees  for  Mammoth  Cave. 
(1)  In  Mammoth  Cave  National  Park, 
no  person  shall  be  permitted  to  enter 
the  cave  unless  accompanied  by  National 
Park  Service  personnel.  Competent 
guide  seiwice  is  provided  by  the  Govern¬ 
ment,  for  which  fees  shall  be  charged  as 
follows: 


Route :  Fee  per  person 

No.  1 — Echo  River _ $1.25 

No.  2 — Frozen  Niagara _  1.  25 

No.  3 — Historical _  1.25 

No.  4— All  day _ _  2.  50 


This  amendment  shall  become  effec¬ 
tive  on  publication  in  the  Federal  Reg¬ 
ister  and  supersedes  the  amendatory 
regulation  of  September  9,  1946  (11  F.  R. 
10296). 

(39  Stat.  535;  16  U.  S.  C.  3) 

Issued  this  9th  day  of  September  1946. 

Warner  W.  Gardner, 
Assistant  Secretary  of  the  Interior. 

|F.  R.  Doc.  46-17418;  Filed,  Sept.  26.  1946; 
8:51  a.  m.] 


TITLE  43— PI  BLIC  LANDS:  INTERIOR 
Chapter  I — Bureau  of  Land  Management 

Appendix — Public  Land  Orders 
[Public  Land  Order  327] 

Alaska 

EXCLUDING  CERTAIN  TRACTS  OF  LAND  FROM 

CHUGACH  AND  TONGASS  NATIONAL  FORESTS 

AND  RESTORING  THEM  TO  ENTRY 

By  virtue  of  the  authority  vested  in  the 
President  by  the  act  of  June  4,  1897,  30 
Stat.  11,  36  (U.  S.  C.  title  16,  sec.  473), 
and  pursuant  to  Executive  Order  No. 
9337  of  April  24,  1943,  it  is  ordered  as 
follows: 

The  following-described  tracts  of  pub¬ 
lic  land  in  Alaska,  occupied  as  home 
sites,  and  identified  by  surveys  of  which 
plats  and  field  notes  are  on  file  in  the 
Bureau  of  Land  Management,  Washing¬ 
ton,  D.  C.,  are  hereby  excluded  from  the 
Chugach  and  Tongass  National  Forests 
as  hereinafter  indicated,  and  restored, 
subject  to  valid  existing  rights,  to  entry 
under  the  applicable  public-land  laws: 

Chugach  National  Forest 

U.  S.  Survey  No.  2531,  Tract  A,  4.05  acres; 
latitude  60°21'35''  N.,  longitude  149°21'20" 
W.  (Homesite  No.  48,  Lake  view  Group); 

Tongass  National  Forest 

U.  S.  Survey  No.  2402,  Lot  20,  1.52  acres; 
latitude  55°18'00"  N.,  longitude  131®32'00" 
W.  (Homesite  No,  691,  Mountain  Point 
Group) ; 

U.  S.  Survey  No.  2402,  Lot  26,  1.08  acres; 
latitude  55‘’18'00"  N.,  longitude  131'32’00" 
W.  (Homesite  No.  751,  Herring  Bay  Moun¬ 
tain  Point  Group) ; 

U.  S.  Survey  No.  2402,  Lot  28,  1.16  acres; 
latitude  55°18'00"  N..  longitude  131‘'32'00" 
W.  (Homesite  No.  827,  Mountain  Point 
Herring  Cove  Group); 


U.  S.  Survey  No.  2403,  Lot  82,  0.89  acres; 
latitude  55°19'20’'  N.,  longitude  ISl'OO'OO" 
W.  (Homesite  No.  690,  Mountain  Point 
Group) ; 

U.  S.  Survey  No.  2554,  Lot  “L”,  1.77  acres; 
latitude  65°28’00''  N.,  longitude  131°47'00'' 
W.  (Homesite  No.  722,  Clover  Pass  Group) ; 

U.  S.  Survey  No.  2555,  Lot  “N”,  4.30  acres; 
latitude  55°28’18"  N.,  longitude  131'47’30" 
W.  (Homesite  No.  300,  Clover  Pass  Group); 

U.  S.  Survey  No.  2560,  Lot  “D”,  4.47  acres; 
latitude  58°20'20"  N.,  longitude  134°35'00" 
W.  (Homesite  No.  604,  North  Douglas  Group) ; 

On  Revillagigedo  Island,  0.59  acres;  lati¬ 
tude  55°24'30"  N.,  longitude  131°45'35"  W. 
(Homesite  No.  835,  Mud  Bay  Group). 

Warner  W.  Gardner, 
Acting  Secretary  of  the  Interior. 

September  16, 1946. 

[F.  R.  Doc.  46-17417;  Filed,  Sept.  26,  1946; 
8:51  a.  m.] 


TITLE  49— TRANSPORTATION  AND 
RAILROADS  . 

Chapter  I — Interstate  Commerce 
Commission 
[S.  O.  369,  Arndt.  7] 

Part  95 — Car  Service 

DEMURRAGE  CHARGES  ON  CLOSED  BOX  CARS 

At  a  session  of  the  Interstate  Com¬ 
merce  Commission,  Division  3,  held  at  its 
oflSce  in  Washington,  D.  C.,  on  the  20th 
day  of  September  A.  D.  1946. 

Upon  further  consideration  of  Service 
Order  No.  369  (10  F.  R.  14020),  as 
amended  (10  F.  R.  15073;  11  F.  R.  639, 
2383,  7857,  8453,  10304),  and  good  cause 
appearing  therefor;  It  is  ordered,  That: 

The  provisions  of  Service  Order  No.  369 
shall  not  apply  to  cars  on  hand  at  7:00 
a.  m.,  September  21,  1946,  or  arriving 
prior  to  7:00  a.  m.,  September  27,  1946, 
the  unloading  of  which  is  interfered  with 
due  to  strike  of  truck  men,  at  any  point 
in  the  counties  of  Manhattan,  Bronx, 
Kings,  Queens  or  Richmond,  in  the  State 
of  New  York;  and  the  counties  of  Ber¬ 
gen,  Hudson,  Essex,  Union  or  Middlesex, 
in  the  State  of  New  Jersey. 

It  is  further  ordered.  That  a  copy  of 
this  order  and  direction  shall  be  served 
upon  each  state  railroad  regulatory  body, 
and  upon  the  Association  of  American 
Railroads,  Car  Service  Division,  as  agent 
of  the  railroads  subscribing  to  the  car 
service  and  per  diem  agreement  under 
the  terms  of  that  agreement;  and  that 
notice  of  this  order  be  given  to  the  gen¬ 
eral  public  by  depositing  a  copy  in  the 
office  of  the  Secretary  of  the  Commis¬ 
sion  at  Washington,  D.  C.,  and  by  filing 
it  with  the  Director,  Division  of  the  Fed¬ 
eral  Register. 

By  the  Commission,  Division  3. 

[  SEAL  ]  W.  P.  Bartel  , 

Secretary. 

[F.  R.  Doc.  46-17445;  Filed,  Sept.  26,  1946; 

8:50  a.  m.] 


[S.  O.  558,  Arndt.  4] 

Part  95 — Car  Service 

REFRIGERATOR  CARS  FOR  FRUIT  AND  VEGET.'.BLE 
CONTAINERS 

At  a  session  of  the  Interstate  Com¬ 
merce  Commission,  Division  3,  held  at 


its  office  in  Washington,  D.  C.,  on  the 
23rd  day  of  September  A.  D.  1946. 

Upon  further  consideration  of  Service 
Order  No.  558  (11  F.  R.  8043) ,  as  amended 
(11  F.  R.  8371,  9295,  10091),  and  good 
cause  appearing  therefor:  It  is  ordered. 
That: 

Service  Order  No.  558,  as  amended,  be, 
and  it  is  hereby,  further  amended  by 
substituting  the  following  paragraph  (d) 
for  paragraph  (d)  thereof: 

(d)  Expiration  date.  This  order  shall 
expire  at  11:59  p.  m.,  October  10,  1946, 
unless  otherwise  modified,  changed,  sus¬ 
pended  or  annulled  by  order  of  this  Com¬ 
mission. 

It  is  further  ordered.  That  this  amend¬ 
ment  shall  become  effective  at  12:01 
p.  m.,  September  23,  1946;  that  a  copy 
of  this  order  be  served  upon  the  Associa¬ 
tion  of  American  Railroads,  Car  Service 
Division,  as  agent  of  the  railroads  sub¬ 
scribing  to  the  car  service  and  per  diem 
agreement  'under  the  terms  of  that 
agreement;  and  that  notice  of  this  order 
be  given  to  the  general  public  by  deposit¬ 
ing  a  copy  in  office  of  the  Secretary 
of  the  Commission  at  Washington,  D.  C., 
and  by  filing  it  with  the  Director,  Divi¬ 
sion  of  the  Federal  Register. 

By  the  Commission,  Division  3. 

[seal]  W.  P.  Bartel, 

Secretary. 

[F.  R.  Doc.  46-17446;  Filed,  Sept.  28,  1946; 

8:51  a.  m.] 


[S.  O.  523,  Arndt.  3] 

Part  96 — Joint  Use  of  Terminals 

PITTSBURG,  SHAWMUT  &  NORTHERN 
RAILROAD  CO. 

At  a  session  of  the  Interstate  Com¬ 
merce  Commission,  Division  3,  held  at  its 
office  in  Washington,  D.  C.,  on  the  24th 
day  of  September  A.  D.  1946. 

Upon  further  consideration  of  Service 
Order  No.  523  (11  F.  R.  5747) ,  as  amended 
(11  F.  R.  7283,  9083),  and  good  cause 
appearing  therefor;  It  is  ordered.  That: 

Service  Order  No.  523  be,  and  it  is 
hereby,  further  amended  by  substituting 
the  following  paragraph  (f)  for  para¬ 
graph  (f)  thereof: 

(f)  Expiration  date.  This  order  shall 
expire  at  11:59  p.  m.,  April  30, 1947,  unless 
otherwise  modified,  changed,  suspended, 
or  annulled  by  order  of  this  Commission. 
(40  Stat.  101,  Sec.  402,  418,  41  Stat.  476, 
485,  Sec.  4,  10,  54  Stat.  901,  49  U.  S.  C.  1 
(10)-(17)) 

It  is  further  ordered.  That  this  amend¬ 
ment  shall  become  effective  at  12:01  a.  m., 
September  29,  1946;  that  a  copy  of  this 
order  and  direction  shall  be  served  upon 
the  Public  Service  Commission  of  New 
York,  Albany,  N.  Y.,  and  the  Pennsyl¬ 
vania  Public  Utilities  Commission,  Har¬ 
risburg,  Pa.,  and  upon  the  Association  of 
American  Railroads,  Car  Service  Divi¬ 
sion,  as  agent  of  the  railroads  subscrib¬ 
ing  to  the  car  service  and  per  diem  agree¬ 
ment  under  the  terms  of  that  agreement, 
and  upon  the  receivers  of  the  P.  S.  & 
N.  R.  R.  Co.,  the  Pittsburg  &  Shawmut 
Railroad  Co.,  the  B.  &  O.  R.  R.  Co.,  the 
Erie  R.  R.  Co.,  the  Pennsylvania  R.  R. 
Co.,  and  the  D.  L.  &  W.  R.  R. 
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Co.,  and  that  notice  of  this  order  be 
given  to  the  general  public  by  depositing 
a  copy  in  the  oflBce  of  the  Secretary  of 
the  Commission  at  Washington,  D.  C., 
and  by  filing  It  with  the  Director,  Divi¬ 
sion  of  the  Federal  Register. 

By  the  Commission,  Division  3. 

I  seal!  W.  P.  Bartel, 

Secretary. 

IP.  R.  Doc.  46-17444;  Filed,  Sept.  26,  1946; 
8:50  a.  m.] 


Notices 


TREASURY  DEPARTMENT. 

I'nited  States  Coast  Guard. 

Inspection  and  Navigation 

NOTICE  OF  HEARING  ON  PROPOSED  CHANGES 

The  Merchant  Marine  Council  will 
conduct  a  public  hearing  at  Coast  Guard 
Headquarters,  13th  and  E  Streets,  N.  W., 
Washington,  D.  C.  on  October  22,  1946  at 
9:30  a,  m.  in  Room  8205  to  consider  com¬ 
ments  on  proposed  changes  in  regula¬ 
tions  applicable  to  vessels  subject  to 
inspection  and  undocumented  motor  ves¬ 
sels.  (Section  4,  Administrative  Proced¬ 
ure  Act,  Public  Law  404,  79th  Congress; 
60  Stat.  238.) 

The  subjects  of  the  proposed  rules  and 
the  authorities  for  making  such  changes 
are  as  follows: 

1.  The  physical  condition  and  experi¬ 
ence  required  of  applicants  for  licenses 
as  masters,  mates,  pilots,  and  engineers 
and  for  certifications  as  able  seamen.  It 
is  further  proposed  to  place  in  one  sub¬ 
chapter  all  of  the  regulations  on  the  sub¬ 
ject  of  licensing  and  certification  of 
oflBcers  and  seamen,  which  regulations 
presently  are  contained  in  46  CFR,  Parts 
25,  36,  62,  78,  96,  115  and  131  to  141  in¬ 
clusive.  (R.  S.  4405,  4438  4438a,  4439, 
4440,  4441,  4447,  4481  as  amended,  38  Stat. 
1169,  49  Stat.  1544;  53  Stat.  1147,  54  Stat. 
163-167,  46  U.  S.  C.  375,  224,  224a,  226, 
228,  229  233,  481,  672,  367,  246,  526-526t, 
and  Reorganization  Plan  No.  3  of  1946, 11 
F.  R.  7875) 

2.  Provide  for  an  alternative  method  of 

Installation  of  smoke  pipe  systems  in  fire 
detecting  systems  by  amending  46  CFR 
61.17  (c),  77.17  (c),  95.16  (c),  and  114.17 
(c).  (R.  S.  4405,  as  amended,  54  Stat. 

1028, 46  U.  S.  C-  375, 463a,  Reorganization 
Plan  No.  3  of  1946,  11  F.  R.  7875) 

3.  Amend  46  CFR  144.4  by  including 
more  detailed  information  relative  to 
construction  requirements  for  passenger 
vessels  of  100  gross  tons  and  over,  (49 
Stat.  1364,  46  U.  S.  C.  369,  Reorganiza¬ 
tion  Plan  No.  3  of  1946,  11  F.  R.  7875) 

4.  Amend  46  CFR  29.8  to  change  the 
procedure  for  obtaining  certificates  of 
award  of  number  for  undocumented  mo¬ 
torboats  and  motor  vessels  and  to  pro¬ 
vide  that  boats  not  exceeding  16  feet  in 
length  and  which  are  temporarily 
equipped  with  detachable  motors  need 
not  be  numbered.  (40  Stat.  602,  46 
U.  S.  C.  288,  Reorganization  Plan  No.  3 
of  1946,  11  F.  R.  7875) 

5.  Add  a  new  section  to  46  CFR,  Part  34, 
to  prescribe  the  conditions  under  which 
butane  and  propane  gases  may  be  used 


for  heating  and  cooking  purposes  on 
tank  vessels.  (R.  S.  4405,  4417a,  as 
amended,  54  Stat.  1028,  46  U.  S.  C.  375, 
391a,  463a,  Reorganization  Plan  No.  3  of 
1946,  11  F.  R.  7875) 

6.  Amend  46  CFR,  61.25  (g) ,  77.24  (g) , 
95.24  (g),  and  114.25  (g)  to  relax  the 
ventilation  requirements  in  compart¬ 
ments  of  vessels  in  which  heating  or 
cooking  appliances  using  butane  or  pro¬ 
pane  for  fuel  are  installed.  (R.  S.  4405, 
as  amended,  49  Stat.  1544,  54  Stat.  1028, 
46  U.  S.  C.  375,  367,  463a,  Reorganization 
Plan  No.  3  of  1946,  11  F.  R.  7875) 

Copies  of  any  or  all  of  the  proposed 
regulations  may  be  obtained  from  the 
Commandant  (CMC),  Coast  Guard 
Headquarters,  Washington,  D.  C.  Com¬ 
ments  on  the  proposals  should  be  re¬ 
ceived  not  later  than  October  22,  1946  or 
may  be  made  at  the  public  hearing. 

Dated:  September  20,  1946. 

I  SEAL]  Merlin  O’Neill, 

Rear  Admiral.  U.  S.  Coast  Guard, 
Acting  Commandant. 

[F.  R.  Doc.  46-17458;  Piled,  Sept.  26.  1946; 

8:50  a.  m.J 


Approval  of  Equipment 
Correction 

In  Federal  Register  Document  46- 
17150,  appearing  on  page  10782  of  the 
issue  for  Wednesday,  September  25, 1946, 
under  the  headnote  “Lifeboats”  the  first 
line  of  the  second  paragraph  should 
read:  “18'  x  6.25'  x  2.75'  aluminum 
car-pro-”. 


DEPARTMENT  OF  AGRICULTURE. 

Production  and  Marketing  Adminis¬ 
tration. 

Milk  in  Tri-State  Marketing  Area 

NOTICE  OF  report  AND  OPPORTUNITY  TO  FILE 
WRITTEN  EXCEPTIONS  WITH  RESPECT  TO 
PROPOSED  AMENDMENTS  TO  THE  ORDER,  AS 
AMENDED,  AND  TO  PROPOSED  MARKETING 
AGREEMENT 

Pursuant  to  the  rules  of  practice  and 
procedure,  as  amended,  governing  pro¬ 
ceedings  to  formulate  marketing  agree¬ 
ments  and  marketing  orders  (7  CFR, 
Cum.  Supp.,  900.1  et  seq.),  notice  is 
hereby  given  of  the  filing  with  the  Hear¬ 
ing  Clerk  of  a  report  of  the  Assistant 
Administrator,  Production  and  Market¬ 
ing  Administration,  United  States  De¬ 
partment  of  Agriculture,  with  respect  to 
proposed  amendments  to  the  order,  as 
amended,  and  to  a  proposed  marketing 
agreement,  regulating  the  handling  of 
milk  in  the  Tri-State  marketing  area,  to 
be  made  effective  pursuant  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended. 

Interested  parties  may  file  exceptions 
to  this  report  with  the  Hearing  Clerk, 
Office  of  the  Solicitor,  Room  0308,  South 
Building,  United  States  Department  of 
Agriculture,  Washington  25,  D.  C.,  not 
later  than  the  close  of  business  on  the 
10th  day  after  the  publication  of  this 
report  in  the  Federal  Register.  Excep¬ 
tions  should  be  filed  in  quadruplicate. 


A  public  hearing,  on  the  record  of 
which  the  proposed  amendments  to  the 
order,  as  amended,  and  the  proposed 
marketing  agreement  were  formulated, 
was  called  by  the  Production  and  Mar¬ 
keting  Administration,  United  States 
Department  of  Agriculture,  following  re¬ 
ceipt  of  a  joint  petition  filed  by  the  Scioto 
County  Cooperative  Milk  Producers  Asso¬ 
ciation,  The  Athens  Milk  Sales,  Inc.,  'The 
Marietta  Cooperative  Milk  Producers 
Association,  and  the  Huntington  Inter¬ 
state  Milk  Producers  Association.  Addi¬ 
tional  proposals  for  consideration  were 
submitted  by  the  Broughton’s  Farm 
Dairy,  Inc.,  the  Crj’stal  Dairy  Products 
Company,  and  the  Home  Dairy  Com¬ 
pany.  The  public  hearing  was  held  at 
Gallipolis,  Ohio,  June  24-28,  1946. 

The  principal  Issues  developed  at  the 
hearing  were  concerned  with  the  follow¬ 
ing: 

(1)  The  definitions  of  “Secretary,” 
“Huntington  district  plant,”  “producer,” 
“handler,”  “delivery  period,”  “emer¬ 
gency  milk,”  and  “marketing  area”; 

(2)  The  addition  of  definitions  cover¬ 
ing  “fluid  milk  plant,”  “nonfiuid  milk 
plant,”  “route,”  “producer  milk,”  and 
“other  source  milk”; 

(3)  Additional  duties  and  responsibili¬ 
ties  for  the  market  administrator  includ¬ 
ing  a  regular  report  to  handlers  on  the 
financial  condition  of  the  market  ad¬ 
ministrator’s  office;  and,  a  report  to 
associations  of  producers  showing  the 
receipts  and  utilization  of  such  associa¬ 
tions’  member  milk; 

(4)  A  revision  of  the  section  covering 
reports  by  (a)  limiting  handlers’  reports 
to  producer  milk  only  (b)  limiting  re¬ 
ports  on  emergency  or  other  source  milk, 
and  (c)  limiting  the  time  that  handlers 
must  maintain  records; 

(5)  A  revision  of  the  section  covering 
the  cla.ssification  and  allocation  of  milk, 
including  a  consideration  of  shrinkage: 

(6)  A  revision  of  the  method  of  estab¬ 
lishing  class  prices  for  producer  milk  as 
well  as  minor  revisions  in  the  mechanics 
of  determining  “basic  prices”  and  “but- 
terfat  differentials”; 

(7)  ,A  revision  of  the  method  of  pay¬ 
ments*  to  producers  for  milk; 

(8)  A  revision  of  the  rate  of  assessment 
for  administrative  expenses; 

(9)  The  discontinuation  of  marketing 
service  deductions  on  milk  of  producers 
not  members  of  a  cooperative  associa¬ 
tion; 

(10)  The  addition  of  a  provision  re¬ 
quiring  the  market  administrator  to  ex¬ 
plain  audit  adjustments  and  of  a  provi¬ 
sion  providing  for  interest  charges  on 
overdue  accounts;  and 

.  (11)  Numerous  changes  in  language 
for  the  purpose  of  clarifying  the  present 
order. 

'The  conclusions  reached  with  respect 
to  these  issues,  together  with  some  of  the 
supporting  reasons  for  such  conclusions, 
are  set  forth  below: 

1.  Certain  definitions  which  were  dis¬ 
cussed  in  the  hearing  record  should  be 
redefined  to  clarify  and  to  better  corre¬ 
late  such  definitions  with  other  terms  and 
provisions  of  the  order. 

The  term  “Secretary”  should  be  rede¬ 
fined  to  eliminate  reference  to  the  War 
Food  Administrator  since  with  the  abol¬ 
ishment  of  the  War  Pood  Administra- 
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tion  the  powers  of  the  War  Food  Admin¬ 
istrator  have  been  redelegated  to  the 
Secretary  of  Agriculture.' 

The  term  “Huntington  district  plant” 
should  be  redefined  to  include  the  fluid 
milk  plant  concept  which  is  discussed 
below.  It  is  not  contemplated  that  the 
proposed  definition  would  create  a 
change  in  the  number  or  identity  of 
Huntington  district  handlers.* 

The  term  “producer”  should  be  rede¬ 
fined  in  order  to  more  clearly  differen¬ 
tiate  between  “dairy  farmers”  and  “pro¬ 
ducers”  as  defined  in  the  proposed 
amendments  in  accordance  with  the 
health  ordinance  requirements  of  the 
various  communities  in  the  Tri-State 
marketing  area.  It  is  contemplated  that 
the  proposed  definition  would  include  the 
same  persons  as  producers  as  are  now 
included  under  the  current  definition.* 

The  definition,  “handler,”  should  be 
simplified  and  made  to  conform  with  the 
definition  of  fluid  milk  plant.  The  re¬ 
vised  definition  would  cover  the  same 
persons  as  handlers  as  are  now  subject  to 
regulation  under  the  current  order.* 

The  term  “delivery  period”  should  be 
redefined  to  provide  for  a  delivery  period 
of  less  than  one  month  in  duration  in  the 
event  the  order  is  effective  for  only  a 
portion  of  a  month.’ 

The  term  “emergency  milk”  should  be 
deleted  because  under  other  revised  pro¬ 
visions  of  the  proposed  amendments  this 
definition  would  not  be  needed.® 

The  boundaries  of  the  Tri-State  mar¬ 
keting  area  should  not  be  changed,  inas¬ 
much  as  marketing  conditions  with  re¬ 
spect  thereto  are  substantially  similar  to 
those  existing  when  the  original  order 
was  promulgated.* 

2.  Certain  other  definitions  which 
were  discussed  In  the  hearing  record 
should  be  added. 

Because  of  administrative  difficulty  in 
determining  the  proper  scope  of  regula¬ 
tion  under  original  Order  No.  72,  a  “fluid 
milk  plant”  definition  should  be  in¬ 
cluded.®  t 

'  Definitions  covering  “producer  milk,” 
“other  source  milk”  (which  includes 
emergency  milk),  and  “route”  should  be 
added  for  simplification  and  clarifica¬ 
tion.® 

3.  (a)  A  quarterly  financial  report 
showing  a  balance  sheet  and  operating 
statement  as  well  as  an  annual  audit  of 
the  market  administrator’s  office  by  an 
independent  accountant  is  unnecessary 
in  view  of  the  regular  audits  made  by  the 
Office  of  Investigatory  Services.'® 

<b)  The  market  administrator  upon 
request  by  an  association  of  producers 
should  make  a  report  to  such  association, 
showing  the  total  pounds  of  milk  pur¬ 
chased  by  each  handler  during  the  deliv¬ 
ery  period  from  its  member  producers 
and  the  utilization  of  such  milk.  This 


’  H.  R.  pp.  586. 

=  H.  R.  pp.  589-630. 

•H.  R.  pp.  640-657. 

‘H.  R.  pp.  586-715. 

’H.  R.  pp.  639-640. 

*H.  R.  pp.  630-639. 

*H.  R.  pp.  153,  198-199,  211-221,  230,  235, 
261-265.  271-272,  393.  425-427,  721-732,  745- 
"SS,  771,  773,  798-806,  1165-1169. 

R.  pp.  593-630,  706. 

'  H  R.  pp.  590  ff.,  713-714,  1071-1074. 

’  H.  R.  pp.  498-559. 


report  should  provide  information  which 
\irill  enable  producer  associations  to  di¬ 
rect  milk  to  plants  where  it  is  most 
needed  for  fluid  use." 

4.  (a)  The  limiting  of  reports  by  han¬ 
dlers  to  producer  milk  only  is  impracti¬ 
cal  when  producer  milk  and  other  source 
milk  are  received  in  the  same  plant.  The 
allocation  of  producer  milk  to  each  class 
and  the  audit  of  each  handler’s  receipts 
and  utilization  of  producer  milk  would 
be  impaired  without  complete  informa¬ 
tion  on  all  receipts  under  such  condi¬ 
tions.  However,  when  other  source  milk 
Is  received  in  a  nonfluid  milk  plant  and 
such  milk  is  completely  segregated  from 
producer  milk  a  regular  monthly  report 
on  the  receipts  of  such  other  source  milk 
appears  to  be  unnecessary.** 

(b)  Reports  by  handlers  of  the  receipt 
of  other  source  milk  need  not  be  made 
daily  but  the  intent  to  begin  and  to  ter¬ 
minate  such  receipts  should  be  made  on 
the  first  and  last  day,  respectively,  that 
such  milk  is  received.*' 

(c)  The  period  of  time  handlers  are 
required  to  maintain  records  for  audit  by 
the  market  administrator  should  not  be 
limited  to  tw^o  years  as  proposed.  Such 
a  limitation  could  hamper  the  audit  pro¬ 
gram  of  the  market  administrator.” 

5.  (a)  A  revision  of  the  section  cover¬ 
ing  the  classification  of  milk  should  be 
made  to  clarify  present  language  by  sub¬ 
stituting  the  terms  “skim  milk”  and  “but- 
terfat”  for  “milk  and  milk  products”  and 
to  clearly  distinguish  which  skim  milk 
and  butterfat  is  to  be  classified  and 
priced  through  the  use  of  the  fluid  milk 
plant  concept.*’ 

(b)  Buttermilk  should  be  included  in 
Class  I  milk  Instead  of  in  Class  n  milk 
as  provided  at  the  present.  The  form  in 
which  and  the  purpose  for  which  butter¬ 
milk  is  used  appears  to  be  more  similar 
to  fluid  milk  than  to  cream  or  manufac¬ 
tured  dairy  products.'* 

(c)  Bulk  skim  milk  transferred  to 
bakeries,  soup  and  candy  manufacturers 
should  be  included  in  Class  in  milk 
rather  than  Class  I  milk  because  it  is 
used  for  manufacturing  purposes.** 

(d)  Flavored  milk  and  milk  drinks 
should  be  retained  in  Class  I  milk  as  nowr 
provided.  Conditions  with  respect 
thereto  are  substantially  similar  to  those 
existing  when  the  original  order  w’as 
promulgated.'* 

(e)  The  provision  for  computing 
shrinkage  of  skim  milk  and  butterfat 
should  be  clarified  and  such  shrinkage 
should  be  properly  allocated  betwreen 
producer  milk  and  other  source  milk  in 
the  interest  of  equity  among  handlers. 
Although  the  evidence  in  the  record  does 
not  support  a  change  from  two  to  three 
percent  allowable  shrinkage  as  proposed, 
the  method  of  allocating  shrinkage  will 
increase  somewhat  the  total  amount  of 
shrinkage  in  Class  HE  milk,'* 

(f)  The  interhandler  and  nonhandler 
transfer  provision  should  be  clarified  ao^ 
language  should  be  included  to  make 


«H.  R.  pp.  935-982. 

“  H.  R.  pp.  842-848. 

«  H.  R.  pp.  834-637. 

**  H.  R.  pp.  848-867. 

“H.  R.  pp.  867-1022. 

«H.  R.  pp.  1008-1021. 

”H.  R.  pp.  997-1005,  1010. 


such  provisions  conform  with  the  skim 
milk  and  butterfat  system  of  classifica¬ 
tion,  the  fluid  milk  plant  concept,  and 
the  allocation  provisions.'® 

(g)  The  method  of  allocating  skim 
t  mUk  and  butterfat  classified  should  be 
revised  to  provide  for  the  elimination  of 
other  source  milk  in  series  beginning 
with  the  lowest-priced  classes  in  order  to 
protect  adequately  the  classification  of 
producer  milk  under  local  conditions 
affecting  importation  of  supplementary 
supplies.” 

6.  'The  bracket  system  of  establishing 
prices,  under  which  class  prices  change 
25  cents  per  hundredweight  at  one  time, 
should  be  eliminated  and  a  system  of 
establishing  Class  I  and  Class  II  milk 
prices  by  stated  differentials  over  the 
“basic”  (or  manufacturing)  price  level 
should  be  established.  This  change  is 
necessary  to  provide  more  flexibility  of 
price  in  the  Tri-State  area  to  keep  the 
price  more  nearly  in  line  with  surround¬ 
ing  competitive  markets.  The  Class  I 
price  for  Huntington  district  plants 
should  be  established  at  $0.95  per  hun¬ 
dredweight  over  the  basic  manufacturing 
prices  and  the  Class  II  price  at  such 
plants  should  be  established  at  65  cents 
per  hundredweight  over  the  basic  price. 
These  differentials  are  approximately 
those  now  being  paid.  The  Class  III 
price  should  be  equal  to  the  basic  or 
manufacturing  price  because  skim  milk 
and  butterfat  disposed  of  as  Class  III 
milk  must  be  manufactured  and  sold  in 
competition  with  products  made  from 
manufacturing  milk.*" 

It  is  concluded  further  that  there 
should  remain  a  20-cent  differential  in 
the  prices  of  Class  I  milk  and  Class  II 
milk  between  other  plants  and  Hunting- 
ton  district  plants  of  handlers.  An 
analysis  of  the  statistics  in  the  hearing 
record  shows  that  no  appreciable  shift  of 
receipts  of  milk  between  Huntington 
district  plants  and  other  plants  has 
resulted  from  the  20-cent  differential 
between  the  two  areas  established  by  the 
original  order.** 

A  slight  change  should  be  made  in  the 
method  of  determining  the  basic  price. 
The  “code  price”  for  the  evaporated  milk 
industry  should  be  included  as  one  of  the 
alternative  methods  of  establishing  the 
basic  price.  A  minor  change  should  be 
made  also  in  the  mechanics  of  arriving 
at  the  “butter  and  nonfat  dry  milk 
solids”  price  formula  (alternative  basic 
price)  to  simplify  the  mechanics  of  cal¬ 
culation.** 

The  basic  butterfat  test  used  in  the 
establishment  of  class  prices  to  handlers 
should  be  changed  from  a  4  percent  to  a 
3.6  percent  basis  to  conform  to  the  test 
basis  on  which  producer  prices  are  an¬ 
nounced.  TTie  announcement  of  class 
prices  on  a  3.5  percent  butterfat  test, 
rather  than  on  a  4  percent  basis,  will  not 
affect  the  handler’s  total  cost  of  milk.** 

7.  No  cnange  should  be  made  in  the 
method  of  payment  for  producer  irilk. 
Handlers  should  continue  to  make  pay- 


«H.  R.  pp.  912-936. 

»H.  R.  pp.  983-1010,  1071-1074. 

»H.  R.  pp.  63-494,  1029-1071. 

•»  H.  R.  pp.  422-429,  589-630, 

«  H.  R.  pp.  140-150,  347-146.  983-1C03,  1038- 
1074. 

“H.  R.  pp.  416-422,  1086-1094. 
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ments  directly  to  producers  or  to  an 
association  of  producers  if  authorized  to 
collect  such  payments,  as  currently  pro¬ 
vided.’’ 

8.  The  accumulation  of  funds  under 
the  administrative  assessment  does  not 
exceed  the  amount  necessary  for  eco¬ 
nomic  and  efficient  administration;  and, 
therefore,  the  maximum  assessment 
should  not  be  reduced  below  the  current 
rate  of  4  cents  per  hundredweight.  How¬ 
ever,  it  is  concluded  further  that  the 
assessment  should  be  charged  on  all  pro¬ 
ducer  milk  and  on  all  other  source  milk 
classified  as  Class  I  milk  and  Class  II 
milk.” 

9.  It  is  concluded  that  no  action  should 
be  taken  on  the  handlers’  proposal  which 
would  provide  for  the  elimination  of 
marketing  service  deductions  from  pay¬ 
ments  to  producers  who  are  not  members 
of  an  association.** 

10.  A  section  should  be  added  providing 
for  (a)  the  notification  of  handlers  of 
audit  adjustments,  (b>  a  statement  by 
the  market  administrator  of  the  reasons 
for  these  adjustments,  and  (c)  interest 
at  the  rate  of  one-half  of  one  percent  per 
month  relative  to  accounts  not  paid  on 
time  by  the  market  administrator  or  by 
the  handler.*^ 

11.  Numerous  changes  in  language  In 
other  provisions  should  be  made  for  the 
purpose  of  further  clarification  and 
brevity. 

The  following  provisions  are  recom¬ 
mended  as  the  detailed  means  by  which 
these  conclusions  may  be  carried  out. 
The  proposed  marketing  agreement  is  not 
included  In  this  report  because  its  sub¬ 
stantive  provisions  would  be  the  same 
as  those  set  forth  below  with  respect  to 
the  order,  as  amended. 

Findings.  Upon  the  basis  of  the  evi¬ 
dence  Introduced  in  the  public  hearing 
and  the  record  theerof,  it  is  hereby  found 
that: 

( 1 )  The  issuance  of  this  order  regulat¬ 
ing  the  handling  of  milk  in  the  said  mar¬ 
keting  area,  and  all  the  terms  and  con¬ 
ditions  of  this  order,  will  tend  to  effec¬ 
tuate  the  declared  policy  of  the  act ; 

(2)  -The  prices  calculated  to  give  milk 
produced  for  sale  in  the  said  marketing 
area  a  purchasing  power  equivalent  to 
the  purchasing  power  of  such  milk  as 
determined  pursuant  to  sections  2  and  8e 
of  the  act  are  not  reasonable  in  view  of 
the  price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supplies  of  and  de¬ 
mand  for  such  milk,  and  the  minimum 
prices  specified  in  the  said  order  are  such 
prices  as  will  reflect  the  aforesaid  factors, 
insure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
Interest; 

(3)  Milk  to  be  regulated  by  this  order 
is  in  the  current  of  interstate  commerce 
or  directly  burdens,  obstructs,  or  affects 
interstate  commerce  in  milk  or  its  prod¬ 
ucts;  and 

<4)  The  issuance  of  this  order  is  the 
only  practical  means  pursuant  to  the  act 


5^  H  R.  pp.  559-576,  773-797,  807-813,  1095- 
1159. 

”H.  R.  pp.  501-502.  652-559,  808-810,  1160. 
>‘H.  R  pp.  625-651,  604-806,  809-811,  878- 
891.  1171-1181. 

»■  H  R.  pp.  766-769,  1185-1187. 


to  advance  the  Interest  of  the  producers 
of  milk  which  is  produced  for  sale  in  the 
said  marketing  area, 

It  is  hereby  ordered.  That  such  han¬ 
dling  of  milk  in  the  Tri-State  marketing 
area  as  is  in  the  current  of  interstate 
commerce,  or  as  directly  burdens,  ob¬ 
structs,  or  affects  interstate  commerce  in 
milk  or  its  products,  shall  from  the  effec¬ 
tive  date  hereof  be  in  compliance  with 
the  following  terms  and  conditions: 

§  972.1  Definitions.  The  following 
terms  shall  have  the  following  meanings : 

(a)  “Act”  means  Public  Act  No.  10, 
73d  Congress,  as  amended  and  as  re¬ 
enacted  and  amended  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.  S.  C.  601  et  seq.>. 

(b)  “Secretary”  means  the  Secretary 
of  Agriculture  of  the  United  States  or 
such  other  officer  or  employee  of  the 
United  States  authorized  to  exercise  the 
powers  or  to  perform  the  duties  of  the 
Secretary  of  Agriculture. 

(c)  “Department  of  Agricultuie” 
means  the  United  States  Department  of 
Agriculture  or  such  other  Federal  agency 
authorized  to  perform  the  price  reporting 
functions  specified  in  §  972.5  hereof. 

(d)  “Person”  means  any  individual, 
partnership,  corporation,  association,  or 
any  other  business  unit.  * 

(e)  “Tri-State  marketing  area.”  here¬ 
inafter  called  the  “marketing  area,” 
means  the  territory  lying  within  the  cor¬ 
porate  limits  of  the  cities  of  Ashland, 
Ky,;  Huntington  and  Parkersburg,  W. 
Va.;  Marietta,  Ironton,  and  Gallipolis, 
Ohio;  and  all  territory  lying  within 
Athens  and  Scioto  Counties,  Ohio,  in¬ 
cluding  but  not  limited  to  all  municipal 
corporations  in  said  counties. 

(f)  “Huntington  district”  means  that 
portion  of  the  marketing  area  lying 
within  the  corporate  limits  of  the  cities 
of  Ashland.  Ky.;  Huntington.  W.  Va,; 
and  Ironton  and  Gallipolis,  Ohio. 

(g)  “Route”  means  delivery  route  (in¬ 
cluding  a  plant  store)  on  which  milk, 
skim  milk,  buttermilk,  flavored  milk,  and 
flavored  milk  drink  is  distributed  for 
consumption  in  fluid  form  to  wholesale 
or  retail  stops  other  than  to  any  milk 
plant(s>. 

(h)  “Fluid  milk  plant”  means  a  plant 

(1)  out  of  which  a  route  is  operated 
wholly  or  partially  within  the  marketing 
area,  or  (2)  having  its  entire  dairy  farm 
supply  of  milk  produced  under  health  re¬ 
quirements  equivalent  to  those  appli¬ 
cable  to  dairy  farm  supplies  of  a  plant(s) 
described  under  (1)  of  this  paragraph 
and  moving  50  percent  or  more  of  its 
total  receipts  of  skim  milk  and  butterfat 
to  the  latter  plant(s) :  Provided,  That  in 
neither  (1)  nor  (2)  of  this  paragraph 
shall  “fluid  milk  plant”  mean  such  por¬ 
tions  of  a  building  or  facilities  used  for 
receiving  or  processing  such  milk,  or 
milk  product,  as  is  required  by  the  ap¬ 
propriate  health  authority  to  be  kept 
physically  separate  from  the  receiving 
or  processing  of  Class  I  milk  for  the  com¬ 
munity  (s)  served. 

(i)  “Non-fluid  milk  plant’’  means  any 
milk  processing  or  manufacturing  plant 
not  a  fluid  milk  plant  described  in  (h) 
of  this  section. 

(ji  “Producer”  means  a  person  who 
produces  milk  received  (1)  at  a  fluid 


milk  plant,  (2)  at  a  non-fluid  milk  plant 
by  diversion  within  April.  May,  June,  or 
July  from  a  fluid  milk  plant,  or  (3)  by 
an  association  in  its  capacity  as  a  han¬ 
dler;  Provided,  That  such  person  produc¬ 
ing  milk  holds  a  dairy  farm  inspection 
permit  or  equivalent  certification  if  re¬ 
quired  by  the  appropriate  health  author¬ 
ity  of  the  community  for  which  his  milk 
is  produced. 

(k)  “Producer  milk”  means  milk  pro¬ 
duced  by  one  or  more  producers  under 
the  conditions  set  forth  in  (j)  of  this 
section. 

(l)  “Delivery  period”  means  the  cal¬ 
endar  month  or  the  total  portion  thereof 
during  which  this  order  is  in  effect. 

(m)  “Handler”  means  (1)  a  person 
who  operates  a  fluid  milk  plant,  or  (2) 
an  association  of  producers  with  respect 
to  milk  customarily  received  as  producer 
milk  at  a  fluid  milk  plant  w'hich  is  di¬ 
verted  by  such  association  within  April, 
May,  June  or  July  on  its  account  from  a 
fluid  milk  plant  to  a  non-fluid  milk  plant. 

(n)  “Producer-handler”  means  any 
person  who  (1)  produces  milk  but  re¬ 
ceives  no  milk  from  dairy  farmers  and 
(2>  operates  a  route  extending  into  the 
marketing  area. 

(o)  “Huntington  district  plant”  means 
a  fluid  milk  plant  (1)  located  within  the 
Huntington  district,  or  (2)  located  out¬ 
side  the  marketing  area  from  which  50 
percent  or  more  of  its  disposition  of  milk 
in  the  marketing  area  is  in  the  Hunting- 
ton  district. 

(p)  “Other  source  milk”  means  all 
skim  milk  (including  reconstituted  skim 
milk)  and  butterfat  not  received  from  a 
producer,  or  from  a  fluid  milk  plant,  but 
(1)  contained  in  milk,  skim  milk,  or 
cream  or  (2)  used  to  produce  any  milk 
product. 

§  972.2  Market  administrator — (a) 
Designation.  The  agency  for  the  ad¬ 
ministration  hereof  shall  be  a  market 
administrator,  selected  by  the  Secretary, 
who  shall  be  entitled  to  such  compensa¬ 
tion  as  may  be  determined  by,  and  shall 
be  subject  to  removal  at  the  discretion  of, 
the  Secretary, 

(b)  Powers.  The  market  administra¬ 
tor  shall  have  the  following  powers  with 
respect  to  this  order: 

(1)  To  administer  its  terms  and  pro¬ 
visions; 

(2)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions; 

(3)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations; 
and 

(4)  To  recommend  amendments  to  the 
Secretary. 

(c)  Duties.  The  market  administra¬ 
tor  shall  perform  all  duties  necessary  to 
administer  the  terms  and  provisions  of 
this  order,  including,  but  not  limited  to, 
the  following: 

(1)  Within  30  days  following  the  date 
on  which  he  enters  upon  his  duties,  or 
such  lesser  period  as  may  be  prescribed 
by  the  Secretary,  execute  and  deliver  to 
the  Secretary  a  bond,  effective  as  of  the 
date  on  which  he  enters  upon  such  duties 
and  conditioned  upon  the  faithful  per¬ 
formance  of  such  duties,  in  an  amount 
and  w’ith  surety  thereon  satisfactoiT  to 
the  Secretary; 
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(2)  Employ  and  fix  the  compensation 
of  such  persons  as  may  be  necessary  to 
enable  him  to  administer  its  terms  and 
provisions ; 

(3)  Obtain  a  bond  in  a  reasonable 
amount  and  with  reasonable  surety 
thereon  covering  each  employee  who 
handles  funds  entrusted,  to  the  market 
administrator; 

(4)  Pay,  out  of  the  funds  provided  by 
§  972.9; 

(i)  The  cost  of  his  bond  and  of  the 
bonds  of  his  employees, 

(ii)  His  own  compensation,  and 

(lii)  All  other  expenses,  except  those 
incurred  under  §  972.10  necessarily  in¬ 
curred  by  him  in  the  maintenance  and 
functioning  of  his  office  and  in  the  per¬ 
formance  of  his  duties; 

(5)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  herein,  and,  upon  request  by 
the  Secretary,  surrender  the  same  to 
such  other  person  as  the  Secretary  may 
designate; 

(6)  Publicly  announce,  unless  other¬ 
wise  directed  by  the  Secretary,  by  post¬ 
ing  in  a  conspicuous  place  in  his  office 
and  by  such  other  means  as  he  deems 
appropriate,  the  name  of  any  person 
who  within  15  days  after  the  day  upon 
which  he  is  required  to  perform  such 
acts,  has  not  made  (i)  reports  pursuant 
to  §  972.3,  or  (ii)  payments  pursuant 
to  §§  972.8.  972.9,  972.10  or  972.11. 

(7)  Submit  his  books  and  records  to 
examination  by  the  Secretary  and  fur¬ 
nish  such  information  and  reports  as 
may  be  requested  by  the  Secretary; 

(8)  Upon  request,  supply  on  or  before 
the  25th  day  after  the  end  of  each  de¬ 
livery  period  to  each  association  of  pro¬ 
ducers  with  respect  to  producers  whose 
membership  in  such  association  has  been 
verified  by  the  market  administrator,  a 
record  of  the  pounds  of  milk  received  by 
each  handler  from  member  producers 
and  the  class  utilization  of  such  milk. 
For  the  purpose  of  this  report  such  mem¬ 
ber  milk  shall  be  prorated  to  each  class 
in  the  proportions  that  the  total  receipts 
of  milk  from  producers  by  such  handler 
were  classified  in  each  class; 

(9)  Audit  all  reports  and  payments 
by  each  handler  by  inspection  of  such 
handler’s  records  and  of  the  records  of 
any  other  handler  or  person  upon  whose 
utilization  the  classification  of  skim  milk 
and  butterfat  for  such  handler  depends; 
and 

(10)  Publicly  announce,  by  posting  in 
a  conspicuous  place  in  his  office  and  by 
such  other  means  as 'he  deems  appro¬ 
priate,  the  prices  determined  for  each 
delivery  period  as  follows: 

(i)  On  or  before  the  5th  day  after  the 
end  of  such  delivery  period,  the  class 
prices  and  butterfat  differentials  com¬ 
puted  pursuant  to  §  972.5  and 

(11)  On  or  before  the  10th  day  after 
the  end  of  such  delivery  period,  the  uni¬ 
form  prices  computed  pursuant  to  §  972.7 

(b)  and  (c)  and  the  butterfat  differential 
computed  pursuant  to  §  972.8  (f ) . 

§  972.3  Reports,  records  and  facili¬ 
ties — (a)  Delivery  period  reports  of  re¬ 
ceipts  and  utilization.  On  or  before  the 
5th  day  after  the  end  of  each  delivery 
period  each  handler,  except  a  producer- 
handler,  shall  report  the  following  to  the 
Piarket  administrator  with  respect  to  all 


producer  milk  received,  all  other  source 
milk  received  at  a  fluid  milk  plant  and  all 
skim  milk  and  butterfat  received  in  any 
form  at  a  fluid  milk  plant  from  any  other 
fluid  milk  plant,  w’ithin  such  delivery 
period  in  the  detail  and  on  forms  pre¬ 
scribed  by  the  market  administrator: 

(1)  The  quantities  of  butterfat  and 
quantities  of  skim  milk  contained  in  (or 
used  in  the  production  of)  such  receipts, 
and  their  sources. 

(2)  The  utilization  of  such  receipts, 
and 

(3)  Such  other  information  with  re¬ 
spect  to  such  receipts  and  utilization  as 
the  market  administrator  may  prescribe.* 

(b)  Other  reports.  (1)  The  intention 
to  receive  other  source  milk  shall  be  re¬ 
ported  by  the  receiving  handler  on  or 
before  the  first  day  other  source  milk  is 
received  and  the  intention  to  discontinue 
such  receipts  shall  be  reported  on  or  be¬ 
fore  the  last  day  such  milk  is  received. 

(2)  Each  producer-handler  shall  make 
reports  to  the  market  administrator  at 
such  time  and  in  such  manner  as  the 
market  administrator  may  request. 

(3)  On  or  before  the  20th  day  after  the 
end  of  each  delivery  period  each  handler 
shall  submit  to  the  market  administrator 
such  handler’s  producer  pay  roll  for  the 
delivery  period,  which  shall  show  (i)  the 
total  pounds  of  milk  received  from  each 
producer  and  association  of  producers 
and  the  total  pounds  of  butterfat  con¬ 
tained  in  such  milk,  (ii)  the  amount  of 
payment  to  each  producer  and  associa¬ 
tion  of  producers,  and  (iii)  the  nature 
and  amount  of  any  deductions  and 
charges  involved  in  the  payments  re¬ 
ferred  to  in  (ii)  of  this  subparagraph. 

(c)  Records  and  facilities.  Each  han¬ 
dler  shall  maintain,  and  make  available 
to  the  market  administrator  during  the 
usual  hours  of  business,  such  accounts 
and  records  of  his  operations  and  such 
facilities  as,  in  the  opinion  of  the  market 
administrator,  are  necessary  to  verify  or 
to  establish  the  correct  data  wdth  respect 
to  (1)  the  utilization,  in  whatever  form, 
of  all  skim  milk  and  butterfat  received; 

(2)  the  weights,  samples,  and  tests  for 
butterfat  and  for  other  content  of  all 
skim  milk  and  butterfat  handled;  (3) 
payments  to  producers  and  associations 
of  producers;  and  (4)  the  pounds  of  skim 
milk  and  butterfat  contained  in  or  repre¬ 
sented  by  all  milk,  skim  milk,  cream  and 
each  milk  product  on  hand  at  the  begin¬ 
ning  and  at  the  end  of  each  delivery 
period. 

§  972.4  Classification — (a)  Skim  milk 
and  butterfat  to  be  classified.  Skim  milk 
and  butterfat  contained  in  milk,  skim 
milk,  and  cream,  or  used  to  produce  milk 
products,  received  from  all  sources  within 
the  delivery  period  by  a  handler  at  his 
fluid  milk  plant (s) ,  and  all  producer  milk 
received  within  the  delivery  period  in  the 
manner  described  in  §  972.1  (m)  (2), 
shall  be  classified  by  the  market  admin¬ 
istrator  pursuant  to  the  following  pro¬ 
visions  of  this  section. 

(b)  Classes  of  utilization.  Subject  to 
the  conditions  set  forth  in  (c),  (d)  and 
(e)  of  this  section,  the  skim  milk  and 
butterfat  described  in  (a)  of  this  section 
shall  be  classified  by  the  market  admin¬ 
istrator  on  the  basis  of  the  following 
classes : 


(1)  Class  I  milk  shall  be  all  skim  milk 
(including  reconstituted  skim  milk)  and 
butterfat; 

(1)  Dispo.sed  of  in  fluid  form  as  milk, 
skim  milk,  or  buttermilk  (except  as  pro¬ 
vided  in  (3)  (ii)  and  (3)  (iii)  of  this 
paragraph),  or  flavored  milk  or  flavored 
milk  drink;  and 

(ii)  Not  specifically  accounted  for  un¬ 
der  (i)  of  this  subparagraph  or  as  Class 
II  milk  or  Class  III  milk.  * 

(2)  Class  II  milk  shall  be  all  skim  milk 
(including  reconstituted  skim  milk)  and 
butterfat  disposed  of  in  fluid  form  as 
cream  or  any  mixture  of  cream  and  milk 
(or  skim  milk)  containing  not  less  than 
6  percent  of  butterfat. 

(3)  Class  III  milk  shall  be  all  skim  milk 
and  butterfat: 

(i)  Used  to  produce  a  milk  product 
other  than  any  of  those  specified  in  (1) 
(i)  or  in  (2)  of  this  paragraph; 

(ii)  Dumped  or  disposed  of  for  live¬ 
stock  feeding  as  skim  milk  or  buttermilk; 

(iii)  Disposed  of  as  bulk  skim  milk  to 
any  manufacturer  of  candy,  soup,  or 
bakery  products  who  does  not  dispose  of 
milk  in  fluid  form; 

(iv)  In  actual  plant  shrinkage  of  pro¬ 
ducer  milk  computed  pursuant  to  (c)  (4) 
of  this  section,  but  not  in  excess  of  2 
percent  thereof;  and 

(v)  In  actual  plant  shrinkage  of  other 
source  milk  computed  pursuant  to  (c) 

(4)  of  this  section. 

(c)  Shrinkage.  The  market  adminis¬ 
trator  shall  determine  the  shrinkage  of 
skim  milk  and  butterfat,  respectively,  in 
producer  milk  and  in  other  source  milk 
in  the  following  manner; 

(1)  Compute  the  total  shrinkage  of 
skim  milk  and  butterfat,  respectively,  by 
(I)  combining  the  shrinkage  thereof  for 
all  fluid  milk  plants  operated  by  the 
handler,  and  (ii)  combining  in  a  separate 
.sum  the  shrinkage  thereof  for  all  non¬ 
fluid  milk  plants  operated  by  him  to 
which  any  skim  milk  or  butterfat  has 
been  transferred  from  agy  of  his  fluid 
milk  plants. 

(2)  Prorate  the  shrinkage  of  skim  milk 
and  butterfat.  respectively,  computed 
pursuant  to  (1)  (ii)  of  this  paragraph  in 
such  non-fluid  milk  plants  between  (i) 
skim  milk  or  butterfat,  respectively, 
transferred  from  any  of  his  fluid  milk 
plants,  and  (ii)  skim  milk  or  butterfat. 
respectively,  received  from  all  other 
sources; 

(3)  Add  to  the  shrinkage  of  skim  and 
butterfat,  respectively,  computed  pur¬ 
suant  to  (1)  (i)  of  this  paragraph  the 
shrinkage  of  skim  milk  or  butterfat,  re¬ 
spectively,  transferred  from  the  handler’s 
fluid  milk  plants  to  his  non-fluid  milk 
plants,  computed  pursuant  to  (2)  of  this 
paragraph;  and 

(4)  Prorate  the  total  shrinkage  of 
skim  milk  and  butterfat,  respectively, 
computed  pursuant  to  (3)  of  this  para¬ 
graph  between  producer  milk  and  other 
source  milk  at  his  fluid  milk  plants  after 
deducting  from  the  total  receipts  there¬ 
in,  the  receipts  from  fluid  milk  plants 
other  than  his  own. 

(d)  Responsibility  of  handlers  and  re¬ 
classification  of  milk.  (1)  All  skim  milk 
and  butterfat  shall  be  Class  I  milk,  un¬ 
less  the  handler  who  first  receives  such 
skim  milk  or  butterfat  proves  to  the 
market  administrator  that  such  skim 


11018 


FEDERAL  REGISTER,  Friday,  September  27,  1946 


milk  or  butterfat  should  be  classified 
otherwise. 

(2)  Any  skim  milk  or  butterfat  classi¬ 
fied  (except  that  transferred  to  a  pro¬ 
ducer-handler)  in  one  class  shall  be  re¬ 
classified  If  used  or  reused  by  such  han¬ 
dler  or  by  another  handler  In  another 
class. 

(e)  Transiers.  Skim  milk  or  butterfat 
trarisf erred  from  a  handler's  fluid  milk 
plant  to  any  other  plant  shall  be  classi¬ 
fied  as  Class  I  milk  if  so  transferred  as 
any  item  listed  in  (b)  (1)  (i)  of  tliis 
section  and  as  Class  II  milk  if  so  trans¬ 
ferred  as  any  item  listed  in  (b)  (2)  of 
this  section: 

(1)  To  another  fluid  milk  plant  of  a 
handler  (except  a  producer-handler) 
unless  utilization  in  another  class  is  mu¬ 
tually  indicated  in  writing  to  the  market 
administrator  by  both  handlers  on  or 
before  the  5th  day  after  the  end  of  the 
delivery  period  within  which  such  trans¬ 
fer  was  made:  Provided,  That  skim  milk 
or  butterfat  assigned  to  a  particular 
class  shall  be  limited  to  the  amount 
thereof  remaining  in  such  class  in  the 
fluid  milk  plant  of  the  transferee  han¬ 
dler  after  the  subtraction  of  other  source 
milk  pursuant  to  (g)  (1)  (ii)  of  this  sec¬ 
tion,  and  any  excess  of  such  transferred 
skim  milk  or  butterfat,  respectively,  shall 
be  assigned  in  series  beginning  with  the 
next  lowest-priced  available  class; 

(2)  To  a  producer-handler;  and 

(3)  To  a  non-fluid  milk  plant  unless 

(1)  other  utilization  is  mutually  indi¬ 
cated  in  WTiting  to  the  market  adminis¬ 
trator  by  both  the  buyer  and  seller  on  or 
before  the  5th  day  aher  the  end  of  the 
delivery  period  within  which  such  trans¬ 
fer  was  made,  (ii)  the  buyer  maintains 
books  and  records  showing  utilization  of 
all  skim  milk  and  butterfat  at  his  plant 
which  are  made  available  if  requested 
by  the  market  administrator  for  audit, 
and  (iii)  such  buyer’s  plant  had  actually 
used  not  less  than  an  equivalent  amount 
of  skim  milk  or  butterfat  in  the  use  indi¬ 
cated  in  such  statement:  Provided.  That 
if  such  buyer’s  plant  had  not  actually 
used  an  equivalent  amount  of  skim  milk 
or  butterfat  in  such  indicated  use,  the  re¬ 
maining  pounds  shall  be  classified  in  the 
next  lowest  priced  available  class  of  utili¬ 
zation  as  if  the  classes  of  utilization  set 
forth  in  (b)  of  this  section  were  appli¬ 
cable  to  such  buyer’s  plant. 

(f )  Computation  of  skim  milk  and  but¬ 
terfat  in  each  class.  For  each  delivery 
period,  the  market  administrator  shall 
correct  for  mathematical  and  for  other 
obvious  errors  the  delivery  period  report 
submitted  by  each  handler  and  compute 
the  total  pounds  of  skim  milk  and  but¬ 
terfat.  respectively,  in  CTlass  I  milk.  Class 
II  milk  and  Class  III  milk  for  such 
handler. 

(g)  Allocation  of  skim  milk  and  but¬ 
terfat  classified.  (1)  The  pounds  of  skim 
milk  remaining  in  each  class  after  mak¬ 
ing  the  following  computations  shall  be 
the  pounds  in  such  class  allocated  to  pro¬ 
ducer  milk: 

(i)  Subtract  plant  shrinkage  of  skim 
milk  pursuant  to  S  972.4  (b)  (3)  (iv) 
from  the  total  pounds  of  skim  milk  in 
Class  HI  milk; 

(11)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  after  mak¬ 


ing  the  deduction  pursuant  to  (i)  of  this 
subparagraph,  in  series  beginning  with 
the  lowest  priced  available  class,  the 
pounds  of  skim  milk  in  other  source  milk; 

(iii)  -Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  the 
skim  milk  received  from  other  fluid  milk 
plants  in  such  classes  pursuant  to  (e) 

(1)  of  this  section;  and 

(iv)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  milk  the  pounds 
subtracted  pursuant  to  (i)  of  this  sub- 
paragraph;  or  if  the  remaining  pounds  of 
skim  milk  in  all  classes  exceed  the  pounds 
of  skim  milk  in  producer  milk,  subtract 
such  excess  from  the  remaining  pounds 
of  skim  milk  in  each  class  in  series  begin¬ 
ning  w'ith  the  lowest-priced  available 
class. 

(2)  Allocate  classified  butterfat  to  pro¬ 
ducer  milk  according  to  the  method  pre¬ 
scribed  in  (1)  of  this  paragraph  for  skim 
milk. 

(3)  Determine  the  weighted  average 
butterfat  test  of  the  remaining  milk  in 
each  class  computed  pursuant  to  (1)  and 

(2)  of  this  paragraph. 

§  972.5  Minimum  prices — (a)  Basic 
formula  price  to  be  used  in  determining 
class  prices.  The  basic  formula  price 
per  hundredweight  of  milk  to  be  used  in 
determining  the  class  prices  provided  by 
this  section  shall  be  the  highest  of  the 
prices  per  hundredweight  for  milk  of  3.5 
percent  butterfat  content  determined  by 
the  market  administrator  pursuant  to 
(1),  (2),  or  (3)  of  this  paragraph,  com¬ 
puted  to  the  nearest  tenth  of  a  cent. 

(1)  The  average  of  the  basic  (or  field) 
prices  per  hundredweight  reported  to 
have  been  paid  or  to  be  paid  for  milk  of 
3.5  percent  butterfat  content  received 
from  farmers  during  the  delivery  period 
at  the  following  plants  or  places  for 
which  prices  have  been  reported  to  the 
market  administrator  or  to  the  Depart¬ 
ment  of  Agriculture. 

Present  operator:  Location 

Borden  Co _ ...  Black  Creek,  Wis. 

Borden  Co _ _  Greenville,  Wis. 

Borden  Co - Mt.  Pleasant,  Mich 

Borden  Co _ New  London,  Wis. 

Borden  Co _ _  Orfordville,  Wis. 

Carnation  Co _ Berlin,  Wis. 

Carnation  Co _ Jefferson,  Wis. 

Carnation  Co _ Chilton,  Wis. 

Carnation  Co _ Oconomowoc,  Wis. 

Carnation  Co _ Richland  Center, 

Wis. 

Carnation  Co _ Sparta,  Mich, 

Pet  Milk  Co . .  Belleville,  Wis. 

Pet  Milk  Co _ Cooi>ersvllle,  Mich. 

Pet  Milk  Co„ _ Hudson,  Mich. 

Pet  Milk  Co _ New  Glarus,  Wis. 

Pet  Milk  Co - Wayland,  Mich. 

White  House  Milk  Co__  Manitowoc.  Wis. 

White  House  Milk  Co _ West  Bend,  Wis. 

(2 )  The  price  per  hundredweight  com¬ 
puted  as  follows: 

(i)  Multiply  by  six  the  average  whole¬ 
sale  price  per  pound  of  92-score  butter  at 
Chicago  as  reported  by  the  Department 
of  Agriculture  for  the  delivery  period: 

(ii)  Add  an  amount  equal  to  2.4  times 
the  average  weekly  prevailing  price  per 
pound  of  “Twins”  during  the  delivery  pe¬ 
riod  on  the  Wisconsin  Cheese  Exchange 
at  Plymouth,  Wisconsin;  Provided,  That 
If  the  price  of  “Twins”  is  not  quoted 
on  the  Wisconsin  Cheese  Exchange  the 
weekly  prevailing  price  per  pound  of 
“Cheddars”  shall  be  used;  and 


(iii)  Divide  by  seven,  add  30  percent 
thereof,  and  then  multiply  by  3.5, 

( 3 )  The  price  per  hundredweight  com¬ 
puted  by  adding  together  the  plus  values 
pursuant  to  (1)  and  (ii)  of  this  subpara¬ 
graph: 

(1)  From  the  average  wholesale  price 
per  pound  of  92-score  butter  at  Chicago, 
as  reported  by  the  Department  of  Agri¬ 
culture  for  the  delivery  period,  subtract 
three  cents,  add  20  percent  thereof,  and 
then  multiply  by  3.5;  and 

(ii)  From  the  average  of  the  carlot 
prices  per  pound  of  nonfat  dry  milk 
solids  for  human  consumption,  spray  and 
roller  proce.ss,  f.  o.  b.  manufacturing 
plants,  as  published  for  the  Chicago  area 
for  the  delivery  period  by  the  Depart¬ 
ment  of  Agriculture,  including  in  such 
average  the  quotations  published  for  any 
fractional  part  of  the  previous  delivery 
period  which  were  not  published  and 
available  for  the  price  determination  of 
such  nonfat  dry  milk  solids  for  the  previ¬ 
ous  delivery  period,  deduct  5.5  cents,  mul¬ 
tiply  by  8.5,  and  then  multiply  by  0.965. 

(b)  Class  I  milk  prices.  Subject  to  the 
provisions  of  (e),  (f),  (g),  and  (h)  of 
this  section,  the  minimum  price  per  hun¬ 
dredweight  on  a  3.5  percent  butterfat 
content  basis  to  be  paid  by  each  handler 
for  producer  milk  classified  as  Class  I 
milk,  shall  be  the  basic  formula  price 
determined  pursuant  to  paragraph  (a) 
of  this  section,  plus  $0.95:  Provided,  That 
the  Class  I  milk  price  for  other  than 
Huntington  District  plants  shall  be  such 
price  less  20  cents. 

(c)  Class  II  milk  prices.  Subject  to 
the  provisions  of  (e),  (f),  (g),  and  (h)  of 
this  section,  the  minimum  price  per  hun¬ 
dredweight  on  a  3.5  percent  butterfat 
content  basis  to  be  paid  by  each  handler 
for  producer  milk  classified  as  Class  II 
milk,  shall  be  the  basic  formula  price 
determined  pursuant  to  paragraph  (a) 
of  this  section  plus  65  cents:  Provided, 
That  the  Class  II  milk  price  for  other 
than  Huntington  District  plants  shall  be 
such  price  less  20  cents. 

(d)  Class  III  milk  prices.  Subject  to 
the  provisions  of  (e),  (f),  (g),  and  (h) 
of  this  section,  the  minimum  price  per 
hundredweight  on  a  3.5  percent  butterfat 
content  basis  to  be  paid  by  each  handler 
for  producer  milk  classified  as  Class  III 
milk,  shall  be  the  basic  formula  price. 

(e)  Butterfat  differentials  to  han¬ 
dlers.  If  the  weighted  average  butterfat 
test  of  producer  milk  which  is  classified 
in  any  class,  respectively,  for  any  han¬ 
dler,  is  more  or  less  than  3.5  percent, 
there  shall  be  added  to  or  subtracted 
from,  as  the  case  may  be,  the  price  for 
such  class,  for  each  one-tenth  of  one 
percent  that  such  weighted  average  but¬ 
terfat  test  is  above  or  below  3.5  percent, 
a  butterfat  differential  (computed  to  the 
nearest  tenth  of  a  cent)  calculated  by 
the  market  administrator  for  such  class 
&S  follows! 

(1)  Class  I  milk — multiply  by  1.2  the 
average  wholesale  price  per  pound  of  92- 
score  butter  at  Chicago  as  reported  by 
the  Department  of  Agriculture  for  the 
delivery  'period,  divide  the  result  by  10, 
and  add  1.0  cent. 

(2)  Class  II  milk — ^multiply  by  1.2  the 
average  wholesale  price  per  pound  of  92- 
score  butter  at  Chicago  as  reported  by 
the  Department  of  Agriculture  for  the 
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delivery  period,  divide  the  result  by  10 
and  add  0.5  cent. 

(3)  Class  III  milk — multiply  by  1.2  the 
average  wholesale  price  per  pound  of 
92-score  butter  at  Chicago  as  reported 
by  the  Department  of  Agriculture  for  the 
delivery  period  and  divide  the  result  by 
10. 

(f)  Emergency  price  provisio7is. 
Whenever  the  provisions  hereof  require 
the  market  administrator  to  use  a  spe¬ 
cific  price  (or  prices)  for  milk  or  any 
milk  product  for  the  purpose  of  deter¬ 
mining  class  prices  or  for  any  other  pur¬ 
pose,  the  market  administrator  shall  add 
to  the  specified  price  the  amount  of  any 
subsidy  or  other  similar  payment  being 
made  by  any  Federal  agency  in  connec¬ 
tion  with  the  milk,  or  product,  associated 
with  the  price  specified:  Provided,  That 
if  for  any  reason  the  price  specified  is 
not  reported  or  published  as  indicated, 
the  market  administrator  shall  use  the 
applicable  maximum  uniform  price  es¬ 
tablished  by  regulations  of  any  Federal 
agency  plus  the  amount  of  any  subsidy 
or  other  similar  ^payment:  Provided 
further.  That  if  the  specified  price  is  not 
reported  or  published  and  there  is  no 
applicable  maximum  uniform  price,  or  if 
the  specified  price  is  not  reported  or  pub¬ 
lished  and  the  Secretary  determines  that 
the  market  price  is  below  the  applicable 
maximum  uniform  price,  the  market  ad¬ 
ministrator  shall  use  a  price  determined 
by  the  Secretary  to  be  equivalent  to  or 
comparable  with  the  prices  specified. 

(g)  Prices  for  Class  I,  Class  II,  and 
Class  III  milk  disposed  of  outside  the 
marketing  area.  The  prices  for  Class  I, 
Class  II,  and  Class  III  milk  disposed  of 
outside  the  marketing  area  by  a  handler 
shall  be  those  applicable,  respectively, 
pursuant  to  (b),  (c),  and  (d)  of  this  sec¬ 
tion,  to  Class  I,  Class  II,  and  Class  III 
milk  disposed  of  by  such  handler  in  the 
marketing  area. 

(h)  Price  of  Class  I  or  Class  II  milk 
transferred  by  one  handler  to  another 
handler.  The  price  of  Class  I  or  Class  II 
milk  transferred  by  a  handler  to  another 
handler  shall  be  that  applicable  to  Class 
I  or  Class  II  milk  at  the  selling  handler’s 
fluid  milk  plant,  pursuant  to  (b)  and  (c) 
of  this  section:  Provided,  That  any  haul¬ 
ing  charge  with  respect  thereto  charge¬ 
able  to  producers  or  to  associations  of 
producers  shall  not  exceed  that  cus¬ 
tomarily  applied  to  deliveries  of  such 
producers  from  their  farms  to  the  sell¬ 
ing  handler’s  fluid  milk  plant. 

§  972.6  Application  of  provisions — (a) 
Producer -handlers.  Sections  972.4, 972.5, 
972.7,  972.8,  972.9,  and  972.10  shall  not 
apply  to  a  producer-handler. 

<b)  Verification.  Any  handler  who 
desires  to  qualify  as  a  producer-handler 
.shall  furnish  to  the  market  administra¬ 
tor  for  his  verification,  subject  to  review 
by  the  Secretary,  evidence  of  his  qualifi¬ 
cations  satisfactory  to  the  market  ad¬ 
ministrator,  and  he  shall  furnish  similar 
evidence  of  subsequent  changes  in  his 
operations  that  affect  his  qualifications. 
Verification  by  the  market  administrator 
shall  be  made  within  5  days  after  the 
date  of  receipt  of  such  evidence,  and 
shall  be  effective  retroactively  to  the  date 
on  which  the  applicant  became  so  eli¬ 
gible,  but  not  earlier  than  the  first  day 
No.  1G9 - 15 


of  the  delivery  period  during  which  veri¬ 
fication  of  such  eligibility  is  made. 

(c)  Exempt  milk.  Milk  received  at  a 
plant  of  a  handler  the  handling  of  which 
the  Secretary  determines  to  be  subject 
to  the  pricing  and  payment  provisions 
of  any  other  Federal  milk  marketing 
agreement  or  order  issued  pursuant  to 
the  act  for  any  fluid  milk  marketing 
area  shall  not  be  subject  to  the  pricing 
and  payment  provisions  hereof. 

(d)  Milk  caused  to  be  delivered  by  an 
association  of  producers.  Milk  referred 
to  herein  as  received  from  producers  by 
a  handler  shall  include  producer  milk 
caused  to  be  delivered  to  such  handler 
by  an  association  of  producers  w’hich  is 
not  a  handler  and  which  is  authorized  to 
collect  payment  for  such  milk. 

(e)  Diverted  milk.  (1)  Producer  milk 
diverted  by  an  operator  of  a  fluid  milk 
plant  from  such  plant  to  a  non-fluid 
milk  plant  shall  be  deemed  to  have  been 
received  by  the  fluid  milk  plant  from 
which  such  milk  was  diverted; 

(2)  Producer  milk  diverted  by  an  asso¬ 
ciation  of  producers  from  a  fluid  milk 
plant  to  a  non-fluid  milk  plant  shall  be 
deemed  to  have  been  received  by  such  an 
association. 

§  972.7  Determination  of  uniform 
prices — (a)  Computation  of  value  of 
milk.  The  value  of  producer  milk  re¬ 
ceived  during  each  'delivery  period  by 
each  handler  shall  be  a  sum  of  money 
computed  by  the  market  administrator 
by  (1)  multiplying  the  pounds  of  such 
milk  in  each  class  for  the  delivery  period, 
by  the  applicable  class  prices,  and  (2) 
adding  together  the  resulting  amounts: 
Provided,  That  if  a  handler,  after  sub¬ 
tracting  other  source  milk  and  receipts 
from  other  handlers,  has  disposed  of 
skim  milk  or  butterfat  in  excess  of  the 
skim  milk  or  butterfat  which,  on  the 
basis  of  his  reports,  has  been  credited  to 
producers  as  having  been  received  from 
them,  there  shall  be  added  an  amount 
computed  by  multiplying  the  pounds  in 
each  class  determined  pursuant  to  §  972.4 
(g)  (1)  (iv)  and  (2)  by  the  applicable 
class  prices. 

(b)  Computation  of  uniform  price  for 
plants  other  than  Huntington  district 
plants.  For  each  delivery  period  the 
market  administrator  shall  compute  the 
“uniform  price’’  per  hundredweight  to  be 
paid  to  producers  and  to  associations  of 
producers  for  milk  of  3.5  percent  butter¬ 
fat  content  received  at  fluid  milk  plants 
other  than  Huntington  district  plants,  as 
follows : 

(1)  Combine  into  one  total  the  values 
computed  pursuant  to  (a)  of  this  section 
for  all  handlers  who  made  the  reports 
prescribed  by  §  972.3,  except  those  in  de¬ 
fault  of  the  payments  prescribed  in 
§  972.8  (d)  for  the  preceding  delivery 
period; 

(2)  Add  an  amount  equal  to  one-half 
of  the  cash  balance  in  the  producer- 
settlement  fund,  less  the  amount  due 
handlers  pursuant  to  §  972.8  (e) ; 

(3)  Subtract,  if  the  weighted  average 
butterfat  test  of  producer  milk  repre¬ 
sented  by  the  values  included  under  (1) 
of  this  paragraph  is  greater  than  3.5  per¬ 
cent,  or  add,  if  such  butterfat  test  is  less 
than  3.5  percent,  an  amount  computed 
by:  multiplying  the  amount  by  which  its 
weighted  average  butterfat  test  varies 


I 


from  3.5  percent  by  the  butterfat  differ¬ 
ential  computed  pursuant  to  §  972.8  (f), 
and  multiplying  the  resulting  figure  by 
the  total  hundredweight  of  such  milk; 

(4)  Subtract  an  amount  computed  by 
multiplying  by  20  cents  the  total  hun¬ 
dredweight  of  Class  I  milk  and  Class  II 
milk  in  producer  milk  at  all  Huntington 
district  plants; 

(5)  Divide  the  resulting  amount  by  the 
total  hundredweight  of  producer  milk; 
and 

(6)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  (adjusting  to  the  near¬ 
est  one-tenth  cent)  from  the  amount  per 
hundredweight  computed  under  (5)  of 
this  paragraph. 

(c)  Computation  of  uniform  price  for 
Huntington  district  plants.  For  each 
delivery  period,  the  market  administra¬ 
tor  shall  compute  the  “uniform  price’’ 
per  hundredweight  to  be  paid  to  pro¬ 
ducers  and  to  associations  of  producers 
for  producer  milk  of  3.5  percent  butter¬ 
fat  content  received  at  Huntington  dis¬ 
trict  plants,  as  follows: 

(1)  Add  to  the  amount  per  hundred¬ 
weight  resulting  under  (b)  (5)  of  this 
section,  an  amount  per  hundredweight 
computed  by  dividing  the  amount  sub¬ 
tracted  under  (b)  (4)  of  this  section  by 
the  producer  milk  received  at  all  Hunt¬ 
ington  district  plants  and  represented  in 
the  values  included  under  (b)  (1)  of 
this  section;  and 

(2)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  (adjusting  to  the  near¬ 
est  one-tenth  cent)  from  the  amount  per 
hundredweight  computed  under  (1)  of 
this  paragraph. 

(d)  Notification  of  handlers.  On  or 
before  the  10th  day  after  the  end  of  each 
delivery  period,  the  market  administra¬ 
tor  shall  notify  each  handler  of  (1)  the 
amount  and  value  of  his  milk  in  each 
class  and  the  totals  thereof;  (2)  the  ap¬ 
plicable  uniform  price;  (4)  the  amount 
due  such  handler  from  the  producer- 
settlement  fund  or  the  amount  to  be  paid 
by  such  handler  to  the  producer-settle¬ 
ment  fund,  as  the  case  may  be;  and  (4) 
the  amount  to  be  paid  by  each  handler 
pursuant  to  §  972.8. 

§  972.8  Payment  for  milk — (a)  Time 
and  method  of  final  payment.  Each 
handler  shall  make  payment,  subject  to 
the  provisions  of  (b),  (f)  and  (g)  of  this 
section  and  of  §  972.10,  for  all  producer 
milk  received  during  each  delivery  pe¬ 
riod,  as  follows: 

(1)  Except  as  set  forth  in  (2)  of  this 
paragraph,  to  each  producer,  on  or  before 
the  15th  day  after  such  delivery  period, 
at  not  less  than  the  applicable  uniform 
price  for  milk  of  3.5  percent  butterfat: 
Provided,  That  if  by  such  date  such 
handler  has  not  received  full  payment 
for  such  delivery  period  pursuant  to  (e> 
of  this  section,  he  may  reduce  such  pay¬ 
ments  uniformly  per  hundredweight  for 
all  producers  by  an  amount  not  in  excess 
of  the  per  hundredweight  reduction  in 
payment  from  the  market  administrator; 
however,  the  handler  shall  make  such 
balance  of  payment  to  those  producers 
to  whom  it  is  due  on  or  before  the  date 
for  making  payments  pursuant  to  this 
paragraph  next  following  that  on  which 
such  balance  of  payment  is  received  from 
the  market  administrator. 
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(2)  To  an  association  of  producers  for 
milk  of  producers  from  whom  such  asso¬ 
ciation  has  received  written  authoriza¬ 
tion  to  collect  payment,  on  or  before  the 
14th  day  after  such  delivery  period,  of  a 
total  amount  equal  to  not  less  than  the 
sum  of  the  individual  amounts  otherwise 
payable  to  such  producers  under  (1)  of 
this  paragraph. 

(b)  Partial  payments.  (1)  On  or  be¬ 
fore  the  last  day  of  each  delivery  period, 
each  handler  shall  make  payment,  except 
as  set  forth  in  (2)  of  this  paragraph,  to 
each  producer  at  not  less  than  the  appli¬ 
cable  uniform  price  of  the  preceding  de¬ 
livery  period  for  the  milk  of  such  pro¬ 
ducer  which  was  received  by  such  han¬ 
dler  during  the  first  15  days  of  the  cur¬ 
rent  delivery  period: 

(2)  On  or  before  the  day  immediately 
preceding  the  last  day  of  each  delivery 
period,  each  handler  shall  make  payment 
to  an  association  of  producers  for  milk 
of  producers  from  whom  such  associa¬ 
tion  has  received  written  authorization 
to  collect  payment  at  not  less  than  the 
applicable  uniform  price  of  the  preceding 
delivery  period  for  all  such  milk  which 
was  received  by  such  handler  during  the 
first  15  days  of  the  current  delivery  pe¬ 
riod. 

(c)  Producer -settlement  fund.  The 
market  administrator  shall  establish  and 
maintain  a  separate  fund  known  as  the 
“producer-settlement  fund”  into  which 
he  shall  deposit  all  payments  made  by 
handlers  pursuant  to  (d)  of  this  section 
and  out  of  which  he  shall  make  all  pay¬ 
ments  to  handlers  pursuant  to  (e)  of  this 
section:  Provided,  That  the  market  ad¬ 
ministrator  shall  offset  any  such  pay¬ 
ment  due  any  handler  against  payments 
due  from  such  handler. 

(d)  Payments  to  the  producer-settle¬ 
ment  fund.  On  or  before  the  13th  day 
after  each  delivery  period,  each  handler 
shall  pay  to  the  market  administrator 
the  amoimt  by  which  the  total  v’alue 
computed  for  him  pursuant  to  §  972.7 

(a)  for 'such  delivery  period  is  greater 
than  the  sum  required  to  be  paid  by  such 
handler  pursuant  to  (a)  of  this  section. 

(e)  Payments  out  of  the  producer- 
settlement  fund.  On  or  before  the  14th 
day  after  each  delivery  period  the  market 
administrator  shall  pay  to  each  handler 
the  amount  by  which  the  sum  required 
to  be  paid  pursuant  to  (a)  of  this  section 
is  greater  than  the  total  value  computed 
for  him  pursuant  to  §  972.7  (a)  for  such 
delivery  period:  Provided,  That  if  the 
balance  in  the  producer-settlement  fund 
is  insufficient  to  make  all  payments  pui  - 
suant  to  this  paragraph,  the  market  ad¬ 
ministrator  shall  reduce  uniformly  such 
payments  and  shall  complete  such  pay¬ 
ments  as  soon  as  the  necessary  funds  are 
available,  and  a  handler  who,  on  the 
14th  day  after  the  delivery  period,  has 
not  received  full  payment  for  such  de¬ 
livery  period  from  the  market  admin¬ 
istrator  pursuant  to  this  paragraph  shall 
not  be  deemed  to  be  in  violation  of  (a) 
of  this  section  if  he  reduces  his  pay¬ 
ments  thereunder  by  not  more  than  the 
amount  of  the  reduction  in  payment 
from  the  producer-settlement  fund. 

(f)  Butterfat  differentials.  If,  during 
the  delivery  period,  any  handler  has  re¬ 
ceived  from  any  producer  or  from  an 
association  of  producers  milk  having  a 


weighted  average  butterfat  test  other 
than  3.5  percent,  such  handler.  In  mak¬ 
ing  the  pa3rments  prescribed  in  (a)  of 
this  section,  shall  add  to,  or  subtract 
from,  the  applicable  uniform  price  per 
hundredweight,  for  each  one-tenth  of  1 
percent  of  such  butterfat  test  in  milk 
above  or  below,  as  the  case  may  be,  3.5 
percent,  an  amount  computed  by  the 
market  administrator  as  follows:  mul¬ 
tiply  by  1.2  the  average  wholesale  price 
per  pound  of  92-score  butter  at  Chicago, 
as  reported  by  the  Department  of  Agri¬ 
culture  for  the  delivery  period,  divide 
the  result  by  10,  and  round  to  the  nearest 
tenth  of  a  cent. 

(g)  Transportation  deductions.  In 
making  payments  pursuant  to  (a)  of  this 
section  a  handler  may  deduct  an  allow¬ 
ance  for  transporting  milk  from  a  pro¬ 
ducer’s  farm  to  the  handler’s  fluid  milk 
plant  where  such  milk  is  received  at  a 
rate  authorized  by  such  producer,  plus, 
with  respect  to  all  producer  milk  re¬ 
ceived  at  a  fluid  milk  plant  described  in 
§  972.1  (h)  (2)  from  which  milk  is  moved 
30  miles  or  more  by  shortest  highway 
distance-  as  determined  by  the  market 
administrator  to  a  Huntington  District 
plant  described  in  §  972.1  (h)  (1),  an 
amount  determined  by  multiplying  the 
hundredweight  of  all  milk  so  moved  by 
20  cents  and  dividing  such  result  by  the 
total  hundredweight  of  producer  milk 
received  at  such  plant,  but  such  amount 
to  be  deducted  shall  not  exceed  20  cents 
per  hundredweight. 

§  972.9  Expense  of  administration. 
As  his  prorata  share  of  the  expense  in¬ 
curred  pursuant  to  §  972.2  (c)  (4)  each 
handler  shall  pay  the  market  adminis¬ 
trator,  on  or  before  the  13th  day  after 
the  end  of  each  delivery  period,  4  cents, 
per  hundredweight,  or  such  lesser 
amount  as  the  Secretary  may  prescribe, 
to  be  announced  by  the  market  adminis¬ 
trator  on  or  before  the  10th  day  after 
the  end  of  such  delivery  period  with  re¬ 
spect  to  all  receipts  within  the  delivery 
period,  of  producer  milk  (including  such 
handler’s  own  production)  and  other 
source  milk  at  his  fluid  milk  plant  classi¬ 
fied  as  Class  I  milk  pursuant  to  §  972.4 

(b)  (1)  (!)  and  Class  II  milk:  Provided, 
That  an  association  of  producers  shall 
pay  such  prorata  share  of  expense  of  ad¬ 
ministration  on  producer  milk  with  re¬ 
spect  to  which  it  is  a  handler. 

§  972.10  Marketing  services  deduc¬ 
tions — (a)  Payments  to  market  admin¬ 
istrator.  Except  as  set  forth  in  (b)  of 
this  section,  each  handler  shall  deduct 
an  amount  not  exceeding  6  cents  per 
hundredweight  (the  exact  amount  to  be 
determined  by  the  market  administrator, 
subject  to  review  by  the  Secretary)  from 
the  payments  due  pursuant  to  §  972.8  (a) , 
with  respect  to  all  producer  milk  received 
by  such  handler  (except  milk  of  such 
handler’s  own  production)  during  each 
delivery  period  and  shall  pay  such  de¬ 
ductions  to  the  market  administrator  on 
or  before  the  13th  day  after  such  delivery 
period.  Such  monies  shall  be  used  by 
the  market  administrator  to  make,  or 
check,  weights,  samples,  and  tests  of  pro¬ 
ducer  milk  received  by  handlers  and  to 
provide  producers  with  market  infor¬ 
mation,  such  services  to  be  performed 
in  whole  or  in  part  by  the  market  admin¬ 


istrator  or  by  an  agent  engaged  by  and 
responsible  to  him. 

(b)  Payments  to  cooperative  associa¬ 
tions.  In  the  case  of  producers  for  whom 
a  cooijerative  association  which,  as  de¬ 
termined  by  the  Secretary,  (1)  is  en¬ 
gaged  in  the  collective  sale  or  marketing 
of  their  milk,  (2)  has  its  entire  activities 
under  the  control  of  its  members,  (3) 
meets  the  standards  set  forth  in  the  act 
of  Congress  of  February  18,  1922,  as 
amended,  known  as  the  “Capper-Vol- 
stead  Act,”  and  (4)  is  actually  perform¬ 
ing  the  services  set  forth  in  (a)  of  this 
section,  each  handler  shall  make,  in  lieu 
of  the  deductions  specified  in  (a)  of  this 
section,  such  deductions  from  the  pay¬ 
ments  to  be  made  to  such  producers  as 
have  been  authorized  by  such  producers, 
and,  on  or  before  the  14th  day  after  each 
delivery  period,  pay  over  such  deduc¬ 
tions  to  the  cooperative  association  ren¬ 
dering  such  services. 

§  972.11  Adjustment  of  accounts — (a) 
Errors  in  payments.  Whenever  audit  by 
the  market  administrator  of  a  handler’s 
reports,  books,  records,  or  accounts  dis¬ 
closes  adjustments  to  be  made,  for  any 
reason  which  result  in  monies  due  (1» 
the  market  administrator  from  such 
handler,  (2)  such  handler  from  the  mar¬ 
ket  administrator,  or  (3)  any  producer 
or  association  of  producers  from  such 
handler,  the  market  administrator  shall 
promptly  notify  such  handler  of  any  such 
amount  due;  and  explain  the  basis  for 
such  adjustment;  and  payment  thereof 
shall  be  made  on  or  before  the  next  date 
for  making  payment  set  forth  in  the 
provision  under  which  such  error  oc¬ 
curred,  following  the  5th  day  after  such 
notice. 

(b)  Overdue  accounts.  Any  unpaid 
obligation  of  a  handler  ©r  of  the  market 
administrator  pursuant  to  §§  972.8,  972.9, 
972.10,  or  (a)  of  this  section  shall  be 
increased  one-half  of  one  percent  on  the 
first  day  of  the  calendar  month  next 
following  the  due  date  of  such  obligation 
and  on  the  first  day  of  each  month 
thereafter  until  such  obligation  is  paid. 

§  972.12  Effective  time,  suspension,  or 
termination — (a)  Effective  time.  The 
provisions  hereto,  or  any  amendment 
hereto,  shall  become  effective  at  such 
time  as  the  Secretary  may  declare  and 
shall  continue  in  force  until  suspended 
or  terminated,  pursuant  to  (b)  of  this 
section. 

(b)  Suspension  or  termination.  The 
Secretary  may  suspend  or  terminate  this 
order  or  any  provision  hereof,  whenever 
he  finds  that  this  order  or  any  provision 
hereof,  obstructs,  or  does  not  tend  to 
effectuate  the  declared  policy  of  the  act. 
This  order  shall  terminate,  in  any  event, 
whenever  the  provisions  of  the  act  au¬ 
thorizing  it  cease  to  be  in  effect. 

(c)  Continuing  power  and  duty  of  the 
market  administrator.  (1)  If,  upon  the 
suspension  or  termination  of  any  or  all 
provisions  hereof,  there  are  any  obliga¬ 
tions  arising  hereunder  the  final  accrual 
or  ascertainment  of  which  requires  fur¬ 
ther  acts  by  any  handler,  the  market 
administrator,  or  by  any  other  person, 
the  power  and  duty  to  perform  such  fur¬ 
ther  acts  shall  continue  notwithstanding 
such  suspension  or  termination:  Pro¬ 
vided,  That  any  such  acts  required  to  be 
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performed  by  the  market  administrator 
shall,  if  the  Secretary  so  directs,  be  per¬ 
formed  by  such  other  person,  persons,  or 
agency  as  the  Secretary  may  designate. 

(2)  The  market  administrator,  or  such 
other  person  as  the  Secretary  may  des¬ 
ignate,  shall  (i)  continue  in  such  capa¬ 
city  until  discharged  by  the  Secretary, 
(ii)  from  time  to  time  account  for  all 
receipts  and  disbursements,  and,  when 
so  directed  by  the  Secretary,  deliver  all 
funds  or  property  on  hand,  together  with 
the  books  and  records  of  the  market  ad¬ 
ministrator,  to  such  person  as  the  Secre¬ 
tary  may  direct,  and  (iii)  if  so  directed 
by  the  Secretary  execute  such  assign¬ 
ments  or  other  instruments  necessary  or 
appropriate  to  vest  in  such  person  full 
title  to  all  funds,  property,  and  claims 
vested  in  the  market  administrator  or 
such  person  pursuant  hereto. 

(d)  Liquidation  after  suspension  or 
termination.  Upon  the  suspension  or 
termination  of  any  or  all  provisions 
hereof,  the  market  administrator,  or 
such  person  as  the  Secretary  may  des¬ 
ignate  shall,  if  so  directed  by  the  Secre¬ 
tary,  liquidate  the  business  of  the  mar¬ 
ket  administrator’s  office  and  dispose  of 
all  funds  and  property  then  in  his  pos¬ 
session  or  under  his  control,  together 
with  claims  for  any  funds  which  are  un¬ 
paid  or  owing  at  the  time  of  such  sus¬ 
pension  or  termination.  Any  funds  col¬ 
lected  pursuant  to  the  provisions  here¬ 
of,  over  and  above  the  amounts  neces¬ 
sary  to  meet  outstanding  obligations  and 
the  expenses  necessarily  incurred  by  the 
market  administrator  or  such  person  in 
liquidating  and  distributing  such  funds, 
shall  be  distributed  to  the  contributing 
handlers  and  producers  in  an  equitable 
manner. 

§  972.13  Agents.  The  Secretary  may, 
by  designation  in  writing,  name  any  ofiB- 
cer  or  employee  of  the  United  States  to 
act  as  his  agent  or  representative  in  con¬ 
nection  with  any  of  the  provisions  hereof. 

§,972.14  Separability  of  provisions.  If 
any  provision  of  this  order,  or  the  appli¬ 
cation  thereof  to  any  person  or  circum¬ 
stances,  is  held  invalid,  the  remainder  of 
the  order,  and  the  application  of  such 
provision  to  other  persons  or  circum¬ 
stances,  shall  not  be  affected  thereby. 

This  report  filed  at  Washington,  D.  C., 
this  24th  day  of  September  1946. 

[seal]  E.  a.  Meyer, 

Acting  Administrator. 

|F.  R.  Doc.  46-17438;  Filed,  Sept.  26,  1946; 
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FEDERAL  COMMIMC.4TIONS  COM- 

-MISSION. 

.  [Docket  No.  7702] 
Southeastern  Broadcasting  Co. 

NOTICE  OF  HEARING 

In  re  application  of  Hugh  I.  Webb,  J. 
Kelley  Robinson  and  J.  S.  Robinson  d/b 
as  Southeastern  Broadcasting  Company, 
Clanton,  Alabama,  for  construction  per¬ 
mit,  Pile  No.  B3-P-4747. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission,  held  at  its  offices  in 
Washington,  D.  C.,  on  the  25th  day  of 
duly  1946; 


The  Commission  having  under  consid¬ 
eration  the  above-entitled  application  for 
a  construction  permit  for  a  new  standard 
broadcast  station  to  operate  unlimited 
time  with  250  watts  power  on  the  fre¬ 
quency  1450  kilocycles,  at  Clanton,  Ala¬ 
bama; 

It  is  ordered.  That  the  said  applica¬ 
tion  be,  and  it  is  hereby,  designated  for 
hearing  upon  the  following  issues: 

1.  To  determine  the  legal,  technical, 
financial,  and  other  qualifications  of  the 
applicant  partnership  and  the  partners 
to  construct  and  operate  the  proposed 
station. 

2.  To  determine  the  areas  and  popula¬ 
tions  which  may  be  expected  to  gain  pri¬ 
mary  service  from  the  operation  of  the 
proposed  station  and  the  character  of 
other  broadcast  service  available  t‘o  those 
areas  and  populations. 

3.  To  determine  the  type  and  charac¬ 
ter  of  program  service  proposed  to  be  ren¬ 
dered  and  whether  it  would  meet  the  re¬ 
quirements  of  the  populations  and  areas 
proposed  to  be  served. 

4.  To  determine  whether  the  opera¬ 
tion  of  the  proposed  station  would  in¬ 
volve  objectionable  interference  with 
station  WSFA,  Montgomery,  Alabama, 
operating  as  presently  authorized  or  as 
proposed  in  a  pending  application  for 
modification  of  construction  permit  (File 
No.  B3-AAP-1995,  Docket  No.  7751),  or 
with  any  other  existing  or  proposed 
broadcast  stations  and,  if  so,  the  nature 
and  extent  thereof,  the  areas  and  popu¬ 
lations  affected  thereby,  and  the  avail¬ 
ability  of  other  broadcast  service  to  such 
areas  and  populations. 

5.  To  determine  whether  the  installa¬ 
tion  and  operation  of  the  proposed  sta¬ 
tion  would  be  in  compliance  with  the 
Commission’s  rule"  and  Standards  of 
Good  Engineering  Practice  concerning 
standard  broadcast  stations. 

It  is  further  ordered.  That  Montgom¬ 
ery  Broadcasting  Company,  Inc.,  Mont¬ 
gomery,  Alabama,  licensee  of  station 
WSFA,  be,  and  it  is  hereby,  made  a  party 
to  this  proceeding. 

By  the  Commission. 

[seal]  T.  j.  Slowie, 

Secretary. 

[P.  R.  Doc.  46-17447;  Piled.  Sept.  26,  1946; 

9:04  a.  m.] 


[Docket  Nos.  7727-7744] 

Earle  C.  Anthony,  Inc.,  et  al. 

NOTICE  OF  HEARING 

In  re  applications  of  Earle  C.  Anthony, 
Inc.,  Los  Angeles,  California,  Docket  No. 
7727,  file  No.  B5-PH-132;  Standard 
Broadcasting  Company,  Los  Angeles,  Cal¬ 
ifornia,  Docket  No.  7728,  file  No. 
B5-PH-146;  Columbia  Broadcasting 
System,  Inc.,  Hollywood,  California, 
Docket  No.  7729,  file  No.  B5-PH-150; 
American  Broadcasting  Co.,  Inc.,  Los 
Angeles,  California,  Docket  No.  7730,  file 
No.  B5-PH-242;  Consolidated  Broad¬ 
casting  Corp,  Ltd.,  Los  Angeles,  Cali¬ 
fornia,  Docket  No.  7731,  file  No.  B5-PH- 
258;  The  Times-Mirror  Company,  Los 
Angeles,  California,  Docket  No.  7732,  file 
No.  B5-PH-317;  International  Union, 
United  Automobile  Aircraft  &  Agricul¬ 


tural  Implement  Workers  of  America, 
UAW-CIO,  Los  Angeles,  California, 
Docket  No.  7733,  file  No.  B5-PH-445; 
Marshall  S.  Neal  et  al.  d/b  as  Southern 
California  Broadcasting  Co.,  Pasadena, 
California,  Docket  No.  7734,  file  No. 
B5-PH-534;  Hughes  Tool  Company,  Los 
Angeles,  California,  Docket  No.  7735,  file 
No.  B5-PH-553;  Los  Angeles  Broadcast¬ 
ing  Company,  Inc.,  Los  Angeles,  Cali¬ 
fornia,  Docket  No.  7736,  file  No. 
B5-PH-623;  The  Voice  of  the  Orange 
Empire,  Inc.,  Santa  Ana,  California, 
Docket  No.  7737,  file  No.  B5-PH-663; 
Radio  Broadcasters,  Inc.,  Los  Angeles, 
California,  Docket  No.  7738,  file  No. 
B5-PH-72i;  Echo  Park  Evangelistic 
Ass’n.,  Los  Angeles,  California,  Docket 
No.  7739,  file  No.  B5-PH-724;  The  Holly¬ 
wood  Community  Radio  Group,  Holly¬ 
wood,  California,  Docket  No.  7740,  file 
No.  B5-PH-765;  Unity  Broadcasting  Cor¬ 
poration  of  California,  Los  Angeles,  Cali¬ 
fornia,  docket  No.  7741,  file  No. 
B5-PH-882;  KMPC,  The  Station  of  the 
Stars,  Inc.,  Los  Angeles,  California, 
docket  No.  7742,  file  No.  B5-PH-893; 
Cannon  and  Callister,  Inc.,  Los  Angeles, 
California,  docket  No.  7743,  file  No. 
B5-PH-897;  The  Pacific  Coast  Broad¬ 
casting  Co..  Pasadena,  California,  docket 
No.  7744,  file  No.  B5-PH-905;  for  con¬ 
struction  permits. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  offices  in 
Washington,  D.  C.,  on  the  1st  day  of 
August  1946; 

The  Commission  having  under  consid¬ 
eration  the  above-entitled  applications 
for  construction  permits  for  new  Class 
B  FM  broadcast  stations  in  the  Los 
Angeles,  California,  metropolitan  area; 
and 

Whereas,  it  appears  that  a  possible 
maximum  of  fourteen  Class  B  channels 
remain  available  for  assignment  in  the 
vicinity  of  Los  Angeles; 

It  is  ordered.  That  the  above-entitled 
applications  be  designated  for  consoli¬ 
dated  hearing  upon  the  following  issues; 

1.  To  determine  the  legal,  technical, 
financial  and  other  qualifications  of  the 
applicant  to  operate  and  construct  the 
proposed  station. 

2.  To  obtain  full  information  with  re¬ 
spect  to  the  nature  and  character  of  the 
proposed  program  service. 

3.  To  determine  the  areas  and  popula¬ 
tions  which  may  be  expected  to  receive 
service  from  the  proposed  station. 

4.  To  determine  on  a  comparative 
basis  which,  if  any,  of  the  applications  in 
this  consolidated  proceeding  should  be 
granted. 

[SEAL]  Federal  Communications 
Commission, 

T.  J.  Slowie, 

Secretary. 

[F.  R.  Doc.  46-17448;  Filed,  Sept.  26.  1946; 
9:04  a.  m.] 


[Docket  Nos.  7746.  7747] 

Santa  Clara  Broadcasting  Co.  and  FM 
Radio  and  Television  Corp. 

ORDER  designating  APPLICATIONS  FOR  CON¬ 
SOLIDATED  HEARING  ON  STATED  ISSUES 

In  re  applications  of  Santa  Clara 
Broadcasting  Company,  San  Jose,  Cali- 
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fornia.  Pile  No.  B5-PH-737;  FM  Radio  & 
Television  Corporation,  San  Jose,  Cali¬ 
fornia,  File  No.  B5-PH-929. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  offices  in 
Washington,  D.  C.  on  the  1st  day  of  Au¬ 
gust  1946; 

The  Commission  having  under  con¬ 
siderations  the  above-entitled  applica¬ 
tions  for  construction  permits  for  new 
Class  B  PM  broadcast  stations  in  the 
San  Jose,  California  area;  and 

Whereas,  it  appears  that  a  possible 
maximum  of  one  Class  B  channel  re¬ 
mains  available  for  assignment  in  the 
vicinity  of  San  Jose; 

It  is  ordered.  That  the  above-entitled 
applications  be  designated  for  con¬ 
solidated  hearing  upon  the  following 
issues; 

1.  To  determine  the  legal,  technical, 
financial  and  other  qualifications  of  the 
applicant  to  operate  and  construct  the 
proposed  station. 

2.  To  obtain  full  information  with  re¬ 
spect  to  the  nature  and  character  of  the 
proposed  program  service. 

3.  To  determine  the  areas  and  popu¬ 
lations  which  may  be  expected  to  re¬ 
ceive  service  from  the  proposed  station. 

4.  To  determine  on  a  comparative 
basis  which,  if  either  of  the  applications 
in  this  consolidated  proceedings  should 
be  granted. 

ISEAL]  Federal  Communications 
’  Commission, 

T.  J.  Slowie, 

Secretary. 

(F.  R.  Doc.  46-17449;  Filed,  Sept.  26,  1946; 

9:04  a.  m.J 


I  Docket  No,  7773] 

Grant  Street  Radio  Stations,  Inc. 

ORDER  DESIGNATING  APPLICATION  FOR 
HEARING  ON  STATED  ISSUES 

In  re  application  of  Grant  Street  Radio 
Stations,  Inc.,  Pittsburgh,  Pennsylvania, 
for  construction  permit,  file  No. 
B2-P-4998. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission,  held  at  its  offices  in 
Washington,  D.  C.,  on  the  22d  day  of 
August  1946; 

The  Commission  having  under  con¬ 
sideration  the  above- entitled  applica¬ 
tion  for  a  new  standard  broadcast  sta¬ 
tion  to  operate  on  the  frequency  730  kc., 
with  1  kw.  power,  daytkne  only,  at  Pitts¬ 
burgh,  Pennsylvania  and  also  having 
under  consideration  the  Petition  request¬ 
ing  that  this  application  be  considered 
along  with  that  of  Liberty  Broadcasting 
Company  (File  No.  B2-P-3797,  Docket 
No.  7169)  requesting  the  same  assign¬ 
ment,  and  that  a  decision  be  rendered 
after  a  comparative  review  of  both 
applications. 

It  appearing  that  the  Commission  on 
August  7,  1946,  Inadvertently  consoli¬ 
dated  the  applications  of  Grant  Street 
Radio  Stations,  Inc.,  and  Liberty  Broad¬ 
casting  Company  for  hearing,  and 

It  further  appearing  that  the  applica¬ 
tion  of  Liberty  Broadcasting  Company 
was  originally  filed  on  December  5,  1944, 
and  was  heard  on  April  29-30, 1946,  more 
than  two  (2)  months  before  the  applica¬ 


tion  of  Grant  Street  Radio  Stations,  Inc., 
was  filed,  and 

It  further  appearing  that  no  reasons 
exist  for  withholding  consideration  of 
the  application  of  the  Liberty  Broad¬ 
casting  Company,  and 

It  further  appearing  that  the  applica¬ 
tion  of  Grant  Street  Radio  Stations,  Inc., 
is  mutually  exclusive  with  the  applica¬ 
tion  of  Liberty  Broadcasting  Company; 

It  is  ordered.  That  the  petition  of 
Grant  Street  Radio  Stations,  Inc.,  be, 
and  it  is  hereby  denied,  and 

It  is  further  ordered.  That  the  action 
of  the  Commission  of  August  7,  1946, 
designating  the  applications  of  Grant 
Street  Radio  Stations,  Inc.,  and  Liberty 
Broadcasting  Company,  for  consolidated 
hearing,  be,  and  it  is  hereby  rescinded, 
and 

It  is  further  ordered.  That  the  applica¬ 
tion  of  Grant  Street  Radio  Stations  Inc., 
be.  and  it  is  hereby  designated  for  hear¬ 
ing  upon  the  following  issues: 

1.  To  determine  the  legal,  technical, 
financial,  and  other  qualifications  of  the 
applicant  corporation,  its  officers,  direc¬ 
tors  and  stockholders  to  construct  and 
operate  the  proposed  station. 

2.  To  determine  the  areas  and  popu¬ 
lations  which  may  be  expected  to  gain  or 
lose  primary  service  from  the  operation 
of  the  proposed  station  and  the  charac¬ 
ter  of  other  broadcast  service  available 
to  those  areas  and  populations. 

3.  To  determine  the  type  and  char¬ 
acter  of  program  service  proposed  to  be 
rendered  and  whether  it  would  meet  the 
requirements  of  the  populations  and 
areas  proposed  to  be  served. 

4.  To  determine  whether  the  operation 
of  the  proposed  station  w'ould  involve  ob¬ 
jectionable  interference  with  any  exist¬ 
ing  or  proposed  broadcsist  stations  and 
if  so,  the  nature  and  extent  thereof,  the 
areas  and  populations  affected  thereby, 
and  the  availability  of  other  broadcast 
service  to  such  areas  and  populations. 

5.  To  determine  whether  the  installa¬ 
tion  and  operation  of  the  proposed  sta¬ 
tion  would  be  in  compliance  with  the 
Commission’s  rules  and  Standards  of 
Good  Engineering  Practice  Concerning 
Standard  Broadcast  Stations. 

By  the  Commission. 

[seal]  T.  J.  Slow'Ie, 

Secretary. 

IF.  R.  Doc.  46-17450;  Filed.  Sept.  26,  1946; 

9:04  a.  m.] 


i  Docket  No.  7776] 

Bryan  Broadcasting  Co. 

ORDER  DESIGNATING  APPLICATION  FOR  HEAR¬ 
ING  ON  STATED  ISSUES 

In  re  application  of  David  C.  Jones,  Jr., 
d/b  as  Bryan  Broadcasting  Company, 
Bryan,  Texas,  for  construction  permit, 
file  No.  B3-P-4767. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission,  held  at  its  offices  in 
Washington.  D.  C.,  on  the  15th  day  of 
August  1946; 

The  Commission  having  under  consid¬ 
eration  the  above-entitled  application  for 
a  construction  permit  for  a  new  standard 
broadcast  station  to  operate  on  the  fre¬ 


quency  1240  kilocycles,  with  250  watts 
power,  unlimited  time,  at  Bryan,  Texas; 

It  is  ordered.  That  the  said  applica¬ 
tion  be,  and  it  is  hereby,  designated  for 
hearing  upon  the  following  issues; 

1.  To  determine  the  legal,  technical, 
financial,  and  other  qualifications  of  the 
applicant  to  construct  and  operate  the 
proposed  station. 

2.  To  determine  the  areas  and  popula¬ 
tions  which  may  be  expected  to  gain  pri¬ 
mary  service  from  the  operation  of  the 
proposed  station  and  the  character  of 
other  broadcast  service  available  to  those 
areas  and  populations. 

3.  To  determine  the  tjiie  and  charac¬ 
ter  of  program  service  proposed  to  be 
rendered  and  vrhether  it  would  meet  the 
requirements  of  the  populations  and 
areas  proposed  to  be  served. 

4.  To  determine  whether  the  operation 
of  the  proposed  station  would  involve  ob¬ 
jectionable  interference  with  Stations 
KTHT,  Houston.  Texas,  and  KWTX, 
Waco,  Texas,  or  with  any  other  existing 
broadcast  stations  and,  if  so,  the  nature 
and  extent  thereof,  the  areas  and  popu¬ 
lations  affected  thereby,  and  the  avail¬ 
ability  of  other  broadcast  service  to  such 
areas  and  populations. 

5.  To  determine  whether  the  operation 
of  the  proposed  station  w'ould  involve 
objectionable  interference  with  the  serv¬ 
ices  proposed  in  any  pending  applications 
for  broadcast  facilities  and,  if  so,  the 
nature  and  extent  thereof,  the  areas  and 
populations  affected  thereby,  and  the 
availability  of  other  broadcast  service  to 
such  areas  and  populations. 

6.  To  determine  whether  the  installa¬ 
tion  and  operation  of  the  proposed  sta¬ 
tion  would  be  in  compliance  with  the 
Commission’s  rules  and  Standards  of 
Good  Elngineering  Practice  concerning 
standard  broadcast  stations. 

It  is  further  ordered.  That  Roy  M. 
Hofheinz  and  W.  N.  Hooper,  d/b  as  Texas 
Star  Broadcasting  Company,  Houston. 
Texas,  licensee  of  Station  KTHT,  and 
Beauford  H.  Jester,  Waco,  Texas,  licensee 
of  Station  KWTX,  be,  and  they  are 
hereby,  made  parties  to  this  proceeding. 

By  the  Commission. 

fsEAL]  T.  J.  Slowie, 

Secretary. 

[P.  R.  Doc.  46-17451;  Piled,  Sept.  26.  1946; 

9:05  a.  tn.] 


{Docket  Nos.  7794,  7795] 

Evening  Journal  Publishing  Co.  and 
Antietam  Broadcasting  Corp. 

ORDER  DESIGNATING  APPUCATIONS  FOR  CON¬ 
SOLIDATED  HEARING  ON  STATED  ISSUES 

In  re  applications  of  Evening  Journal 
Publishing  Company,  Martinsburg,  West 
Virginia,  docket  No.  7794,  file  No.  B2-P- 
4197;  Antietam  Broadcasting  Corpora¬ 
tion,  Hagerstown,  Maryland,  docket  No. 
7795,  file  No.  Bl-P-5156;  for  construc¬ 
tion  permits. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission,  held  at  its  offices  in 
Washington,  D.  C.,  on  the  22d  day  of 
August  1946; 

The  Commission  having  under  consid¬ 
eration  the  above-entitled  application.^ 
for  construction  permits  for  new  stand¬ 
ard  broadcast  stations  to  operate  on  the 
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frequency  1490  kilocycles  with  250  watts 
power,  unlimited  time  at  Martinsburg, 
West  Virginia  and  Hagerstown,  Mary¬ 
land  respectively: 

It  is  ordered.  That  the  said  applica¬ 
tions  be,  and  they  are  hereby,  designated 
for  hearing  in  a  consolidated  proceeding 
upon  the  following  issues: 

1.  To  determine  the  legal,  technical, 
financial,  and  other  qualifications  of  the 
applicant  corporations,  their  officers,  di¬ 
rectors  and  stockholders,  to  effectuate 
and  carry  out  the  purposes  of  their  re¬ 
spective  applications. 

2.  To  determine  the  areas  and  popu¬ 
lations  which  may  be  expected  to  gain 
primary  service  from  the  proposed  oper- 

,  ations  and  the  character  of  other  broad¬ 
cast  service  available  to  those  areas  and 
populations. 

3.  To  determine  the  type  and  char¬ 
acter  of  the  program  services  proposed  to 
be  rendered  and  whether  they  would 
meet  the  requirements  of  the  populations 
and  areas  proposed  to  be  served. 

4.  To  determine  whether  the  operation 
of  the  proposed  stations  or  either  of 
them,  would  involve  objectionable  inter¬ 
ference  with  any  existing  broadcast  sta¬ 
tions  and,  if  so,  the  nature  and  extent 
thereof,  the  areas  and  populations  af¬ 
fected  thereby,  and  the  availability  of 
other  broadcast  service  to  such  areas  and 
populations. 

5.  To  determine  w  hether  the  operation 
of  either  of  the  proposed  stations  would 
involve  objectionable  interference  with 
the  services  of  the  other  or  with  the 
services  proposed  in  any  other  pending 
applications  for  broadcast  facilities  and, 
if  so,  the  nature  and  extent  thereof,  the 
areas  and  populations  affected  thereby, 
and  the  availability  of  other  broadcast 
service  to  such  areas  and  populations. 

6.  To  determine  the  character  and  ex¬ 
tent  of  concentration  of  control  over 
broadcasting  and  the  dissemination  of 
news  by  the  Evening  Journal  Publishing 
Company  and  its  affiliated  interests 
which  might  result  if  its  application  w'ere 
granted  and  the  effect  of  such  grant  upon 
competition  between  the  several  media 
of  mass  communications  in  the  areas 
involved. 

7.  To  determine  whether  the  installa¬ 
tion  and  operation  of  the  proposed  sta¬ 
tions  would  be  in  compliance  with  the 
Commission's  rules  and  Standards  of 
Good  Engineering  Practice  concerning 
standard  broadcast  stations. 

8.  To  determine  on  a  comparative  ba¬ 
sis  which,  if  either,  of  the  applications  in 
this  consolidated  proceeding  should  be 
granted. 

By  the  Commission. 

I  seal!  T.  J.  Slowie, 

Secretary. 

IF  R.  Doc.  46  17452;  Filed,  Sept.  26,  1946; 
9:05  a.  m.] 


(Docket  Nos.  7796-7801] 

Surety  Broadcasting  Co.,  et  al. 

ORDER  DESIGN.ATING  APPLICATIONS  FOR  CON¬ 
SOLIDATED  HEARING  ON  STATED  ISSUES 

In  re  application  of  Surety  Broadcast- 
log  Company,  Charlotte,  North  Carolina, 
Docket  No.  7793,  File  No.  B3-PH-978; 


Capitol  Broadcasting  Company,  Inc., 
Charlotte,  North  Carolina,  Docket  No. 
7799,  File  No.  B3-PH-1013;  Radio  Sta¬ 
tion  WSOC,  Inc.,  Charlotte,  North  Car¬ 
olina,  Docket  No.  7800,  File  No.  B3-PH- 
1021:  Intercity  Advertising  Company, 
Charlotte,  North  Carolina,  Docket  No. 
7801,  File  No.  B3-PH-1045:  for  construc¬ 
tion  permits. 

At  a  session  of  Ihe  Federal  Communi¬ 
cations  Commission  held  at  its  offices  in 
Washington,  D,  C.  on  the  29th  day  of 
August  1946: 

The  Commission^having  under  consid¬ 
eration  the  above-entitled  applications 
for  construction  permit  for  new  Class  B 
FM  broadcast  stations  in  the  Charlotte, 
North  Carolina  area:  • 

Whereas,  it  appears  that  a  possible 
maximum  of  three  Class  B  channels 
might  be  available  in  this  area: 

It  is  ordered.  That  the  above-entitled 
applications  be  designated  for  consoli¬ 
dated  hearing  upon  the  following  issues: 

1.  To  determine  the  legal,  technical, 
financial  and  other  qualifications  of  the 
applicant  to  operate  and  construct  the 
proposed  station. 

2.  To  obtain  full  information  with  re¬ 
spect  to  the  nature  and  character  of  the 
proposed  program  service. 

3.  To  determine  the  areas  and  popu¬ 
lations  which  may  be  expected  to  re¬ 
ceive  service  from  the  proposed  station. 

4.  To  determine  on  a  comparative 
basis  which  if  any  of  the  applications  in 
this  consolidated  proceeding  should  be 
granted. 

[SEAL]  Federal  Communications 
Commission. 

T.  J.  Slowie, 

Secretary. 

(F.  R.  Doc.  46-17453;  Filed.  Sept.  26,  1946; 

9:05  a.  m.j 


[Docket  Nos.  7808,  7791] 

Oneonta  Star.  Inc.,  and  Edward  L. 

SCHACHT 

order  designating  applications  for  con¬ 
solidated  HEARING  ON  STATED  ISSUES 

In  re  applications  of  Oneonta  Star, 
Inc.,  Oneonta,  New’  York,  file  No.  Bl-P- 
5114:  Edward  L.  Schacht,  Oneonta,  New 
York,  file  No.  Bl-P-4898:  for  construc¬ 
tion  permits. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission,  held  at  its  offices  in 
Washington,  D.  C.,  on  the  5th  day  of 
September  1946: 

The  Commission  having  under  consid¬ 
eration  the  above-entitled  application  of 
Oneonta  Star,  Inc.,  requesting  a  con¬ 
struction  permit  for  a  new  standard 
broadcast  station  to  operate  on  1400  kc, 
with  250  w  power,  unlimited  time,  at 
Oneonta,  New  York; 

It  is  ordered.  That  the  above-entitled 
application  of  Oneonta  Star,  Inc.,  be, 
and  it  is  hereby,  designated  for  hearing 
in  a  consolidated  proceeding  with  the 
above-entitled  application  of  Edward  L. 
Schacht,  requesting  a  construction  per¬ 
mit  for  a  new  standard  broadcast  sta¬ 
tion  to  operate  on  1400  kc,  with  250  w 
power,  unlimited  time,  at  Oneonta,  New 
Xork,  upon  the  following  issues: 

Tjfc  To  determine  the  legal,  technical, 
fiTWhcial,  and  other  qualifications  of  the 
applicant  corporation,  its  officers,  di¬ 


rectors  and  stockholders  to  construct  and 
operate  the  proposed  station. 

2.  To  determine  the  areas  and  popu¬ 
lations  which  may  be  expected  to  gain 
primary  service  from  the  operation  cf 
the  proposed  station  and  the  character  of 
other  broadcast  service  available  to  tho.se 
areas  and  populations. 

3.  To  determine  the  type  and  charac¬ 
ter  of  program  service  proposed  to  be 
rendered  and  whether  it  would  meet  the 
requirements  of  the  populations  and 
areas  proposed  to  be  served. 

4.  To  determine  whether  the  opera¬ 
tion  of  the  proposed  station  would  in¬ 
volve  objectionable  interference  with 
Station  WABY,  Albany,  New  York,  or 
with  any  other  existing  broadcast  sta¬ 
tions  and,  if  so,  the  nature  and  extent 
thereof,  the  areas  and  populations  af¬ 
fected  thereby,  and  the  availability  of 
other  broadcast  service  to  such  areas  and 
populations. 

5.  To  determine  whether  the  operation 
of  the  proposed  station  would  involve 
objectionable  interference  with  the  serv¬ 
ices  proposed  in  the  pending  above-en¬ 
titled  application  of  Edward  L.  Schacht 
or  in  any  other  pending  applications  for 
broadcast  facilities  and,  if  so,  the  nature 
and  extent  thereof,  the  areas  and  popu¬ 
lations  affected  thereby,  and  the  avail¬ 
ability  of  other  broadcast  service  to  such 
areas  and  populations. 

6.  To  determine  whether  the  installa¬ 
tion  and  operation  of  the  proposed  sta¬ 
tion  would  be  in  compliance  with  the 
Commission’s  rules  and  Standards  of 
Good  Engineering  Practice  concerning 
standard  broadcast  stations. 

7.  To  determine  on  a  comparative  basis 
which,  if  either,  of  the  applications  in 
this  consolidated  proceeding  should  be 
granted. 

It  is  further  ordered.  That  the  order  of 
the  Commission  dated  August  22,  1946, 
designating  for  hearing  the  above-en¬ 
titled  application  of  Edward  L.  Schacht, 
and  making  The  Adirondack  Broadcast¬ 
ing  Company,  Inc.  (WABY)  a  party  to 
the  proceeding,  be,  and  it  is  hereby, 
amended  to  include  the  above-entitled 
application  of  Oneonta  Star,  Inc. 

By  the  Commission. 

[seal]  Wm.  P.  Massing, 

Acting  Secretary. 

(P.  R.  Doc.  46-17454;  Filed,  Sept.  26,  1946; 
9:05  a.  m.] 


[Docket  No.  7811] 

Grosse  Pointe  Broadcasting  Corp. 

ORDER  designating  APPLICATION  FOR  CON¬ 
SOLIDATED  HEARING  ON  STATED  ISSUES 

In  re  application  of  Grosse  Pointe 
Broadcasting  Corporation,  Grosse  Pointe, 
Michigan,  for  construction  permit,  file 
No.  B2-P-5015. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission,  held  at  its  offices  in 
Washington.  D.  C.,  on  the  29th  day  of 
August  1946: 

The  Commission  having  under  consid¬ 
eration  the  above-entitled  application  re¬ 
questing  a  construction  permit  for  a  new 
standard  broadcast  station  to  operate  on 
660  kc.,  w’ith  250  w.  power,  daytime  only, 
at  Grosse  Pointe,  Michigan;  and 
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It  appearing  that  the  Commission  on 
March  20,  1946<  designated  for  hearing 
the  application  of  Herman  Radner  (file 
No.  B2-P-3180,  Docket  No,  6220)  request¬ 
ing  a  construction  permit  for  a  new 
standard  broadcast  station  to  operate  on 
680  kc.,  with  250  w.  power,  daytime  only, 
at  Dearborn,  Michigan,  and  that  on  July 
18,  1946,  the  Commi.ssion  designated  for 
hearing  in  a  consolidated  proceeding 
with  the  said  application  of  Herman  Rad¬ 
ner  the  application  of  Wolverine  State 
Broadcasting  Service,  Inc.  (file  No.  B2- 
P-4971,  Docket  No.  7676)  requesting  a 
construction  permit  for  a  new  standard 
broadcast  station  to  operate  on  680  kc., 
with  250  w.  power,  daytime  only,  at  De¬ 
troit,  Michigan: 

It  is  ordered.  That  the  said  application 
of  Grosse  Pointe  Broadcasting  Corpora¬ 
tion  be,  and  it  is  hereby,  designated  for 
hearing  in  the  above  consolidated  pro¬ 
ceeding  upon  the  following  issues: 

1.  To  determine  the  legal,  technical, 
financial,  and  other  qualifications  of  the 
applicant  corporation,  its  officers,  di¬ 
rectors  and  stockholders  to  construct  and 
operate  the  proposed  station. 

2.  To  determine  the  areas  and  popula¬ 
tions  which  may  be  expected  to  gain  pri¬ 
mary  service  from  the  operation  of  the 
proposed  station  and  the  character  of 
other  broadcast  service  available  to  those 
areas  and  populations. 

3.  To  determine  the  type  and  charac¬ 
ter  of  program  service  proposed  to  be 
rendered  and  whether  it  would  meet  the 
requirements  of  the  populations  and 
areas  proposed  to  be  served. 

4.  To  determine  whether  the  opera¬ 
tion  of  the  proposed  station  would  in¬ 
volve  objectionable  interference  with  any 
existing  broadcast  stations  and,  if  so,  the 
nature  and  extent  thereof,  the  areas  and 
populations  affected  thereby,  and  the 
availability  of  other  broadcast  service  to 
such  areas  and  populations. 

5.  To  determine  whether  the  operation 
of  the  proposed  station  would  involve 
objectionable  interference  with  the  serv¬ 
ices  proposed  in  the  pending  applica¬ 
tions  of  Herman  Radner  (File  No.  B-2- 
P-3180,  Docket  No.  6220)  and  Wolverine 
State  Broadcasting  Service,  Inc.  (Pile 
No.  B2-P-4971,  Docket  No.  7676)  or  in 
any  other  pending  applications  for 
broadcast  facilities  and,  if  so,  the  nature 
and  extent  thereof,  the  areas  and  popu¬ 
lations  affected  thereby,  and  the  avail¬ 
ability  of  other  broadcast  service  to  such 
areas  and  populations. 

6.  To  determine  whether  the  installa¬ 
tion  and  operation  of  the  proposed 
station  would  be  in  compliajice  with 
the  Commission’s  rules  and  Standards 
of  Good  Engineering  Practice  concerning 
standard  broadcast  stations. 

7.  To  determine  on  a  comparative 
basis  which,  if  any,  of  the  applications 
in  this  consolidated  proceeding  should 
be  granted. 

It  is  further  ordered.  That  the  order 
of  the  Commission  dated  March  20,  1946, 
designating  the  said  application  of  Her¬ 
man  Radner  for  hearing,  and  the  order 
of  the  Commission  dated  July  18,  1946, 
designating  the  said  application  of  Wol¬ 
verine  State  Broadcasting  Service,  Inc. 
for  hearing  in  a  consolidated  proceeding 
with  the  said  application  of  Herman 
Radner,  be,  and  are  hereby,  amended  to 


Include  the  above-entitled  application  of 
Grosse  Pointe  Broadcasting  Corporation. 

By  the  Commission. 

[seal]  T.  J.  Blowie, 

Secretary. 


[F.  R.  Doc.  46-17455;  Piled,  8ept.  26,  1946; 
9:06  a.  m.] 


(Docket  No.  7817J 
Coast  Radio  Broadcasting  Corp. 

ORDER  DESIGNATING  'APPLICATION  FOR 
HEARING  ON  STATED  ISSUES 

In  re  application  of  Coast  Radio 
Broadcasting  Corporation  Los  Angeles, 
California,  for  construction  permit.  Pile 
No.  B5-P-5095. 

At  a  se.ssion  of  the  Federal  Communi¬ 
cations  Commission,  held  at  its  offices 
in  Washington,  D.  C.,  on  the  29th  day  of 
August  1946; 

The  Commission  having  under  con¬ 
sideration  the  above-entitled  application 
requesting  a  construction  permit  for  a 
new  standard  broadca.st  station  to  op¬ 
erate  on  1540  kc,  with  5  kw  power,  day¬ 
time  only,  at  Los  Angeles,  California; 

It  appearing  that  the  CTommission  on 
July  25,  1946,  designated  for  hearing  in 
a  consolidated  proceeding  the  applica¬ 
tions  of  Hollywood  Community  Radio 
Group  (File  No.  B5-P-5020;  Docket  No. 
7695)  requesting  a  construction  permit 
for  a  new  standard  broadcast  station 
to  operate  on  1530  kc,  with  1  kw  power, 
daytime  only,  at  Gardena,  California, 
and  Leon  Wyszatycki,  d/b  as  Hunting- 
ton  Broadcasting  Company  (Pile  No. 
B5-P-4822;  Docket  No.  7694)  requesting 
a  construction  permit  for  a  new  stand¬ 
ard  broadcast  station  to  operate  on  1540 
kc,  with  5  kw  power,  daytime  only,  at 
Huntington  Park,  California; 

It  is  ordered.  That  the  said  applica¬ 
tion  of  Coast  Radio  Broadca.sting  Cor¬ 
poration  be,  and  it  is  hereby,  designated 
for  hearing  in  the  above  consolidated 
proceeding  upon  the  following  issues; 

1.  To  determine  the  legal,  technical, 
financial,  and  other  qualifications  of  the 
applicant  corporation,  its  officers,  direc¬ 
tors  and  stockholders  to  construct  and 
operate  the  proposed  station. 

2.  To  determine  the  areas  and  popu¬ 
lations  which  may  be  expected  to  gain 
primary  service  from  the  operation  of 
the  proposed  station  and  the  character 
of  other  broadcast  service  available  to 
those  areas  and  populations. 

3.  To  determine  the  type  and  char¬ 
acter  of  program  service  proposed  to  be 
rendered  and  whether  it  would  meet  the 
requirements  of  the  populations  and 
areas  proposed  to  be  served. 

4.  To  determine  whether  the  operation 
of  the  proposed  station  would  involve 
objectionable  interference  with  any  ex¬ 
isting  broadcast  stations  and. 'if  so,  the 
nature  and  extent  thereof,  the  areas  and 
populations  affected  thereby,  and  the 
availability  of  other  broadcast  service  to 
such  areas  and  populations. 

5.  To  determine  whether  the  operation 
of  the  proposed  station  would  involve 
objectionable  interference  with  the  serv^ 
Ices  proposed  in  the  pending  applicatiQ|^l 
of  Hollywood  Community  Radio  GvStfr 
(File  No.  B5-P-5020;  Docket  No.  76d'5) 


and  Leon  Wyszatycki  d  'b  as  Huntington 
Broadcasting  Company  (File  No.  B5-P- 
4822;  Docket  No.  7694)  or  in  any  other 
pending  applications  for  broadcast  facil¬ 
ities  and,  if  so,  the  nature  and  extent 
thereof,  the  areas  and  populations  af¬ 
fected  thereby,  and  the  availability  of 
other  broadcast  service  to  such  areas 
and  populations. 

6.  To  determine  whether  the  in.stalla- 
tion  and  operation  of  the  proposed  sta¬ 
tion  would  be  in  compliance  with  the 
Commission’s  rules  and  Standards  of 
Good  Engineering  Practice  concerning 
standard  broadcast  stations. 

7.  To  determine  on  a  comparative 
basis  which.  If  any  of  the  applications  in 
this  consolidated  proceeding  should  be 
granted. 

It  is  further  ordered.  That  the  orders 
of  the  Commission  dated  July  25.  1946, 
designating  the  said  applications  of 
Hollywood  Community  Radio  Group  and 
Leon  Wyszatycki,  d/b  as  Huntington 
Broadcasting  Company,  for  hearing  in  a 
consolidated  proceeding  be,  and  are 
hereby,  amended  to  include  the  above- 
entitled  application  of  Coast  Radio 
Broadcasting  Corporation. 

By  the  Commission. 

[seal]  T.  J.  Slowie, 

Secretary. 

|F.  R.  Doc.  46-17456:  Filed.  Sept.  26,  1946; 

9:06  a.  m.] 


(Docket  No.  78181 
Franklin  Broadcasting  Corp. 

NOTICE  OF  HEARING 

In  re  application  of  Franklin  Broad¬ 
casting  Corporation,  Philadelphia,  Penn¬ 
sylvania,  for  construction  permit,  file  No. 
B2-PH-1056. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  offices  in 
Washington,  D.  C.,  on  the  29th  day  of 
August  1946; 

The  Commi-ssion  having  under  consid¬ 
eration  the  above-entitled  application 
for  construction  permit  for  a  new  FM 
Class  B  broadcast  station  in  Philadelphia, 
Pennsylvania ; 

It  is  ordered.  That  this  application  be 
designated  for  hearing  to  be  consolidated 
with  the  hearings  on  the  applications  of 
WDAS  Broadcasting  Station,  Inc.,  et  al. 
(Docket  Nos.  7640-7646  inclusive)  for 
construction  permits  for  new  FM  Clas.s  B 
stations  in  the  Philadelphia,  Pennsyl¬ 
vania,  area,  upon  the  following  issues: 

1.  To  determine  the  legal,  technical, 
financial,  and  other  qualifications  of  the 
applicant  to  operate  and  construct  the 
proposed  station. 

2.  To  obtain  full  information  with  re¬ 
spect  to  the  nature  and  character  of  the 
proposed  program  service. 

3.  To  determine  the  areas  and  popu¬ 
lations  which  may  be  expected  to  receive 
service  from  the  proposed  station. 

4.  To  determine  on  a  comparative 
basis  which,  if  any,  of  the  applications  in 
this  consolidated  proceeding  should  be 
granted. 

It  is  further  ordered,  That  the  order 
heretofore  issued  in  the  consolidated 
proceedings  for  Docket  Nos.  7640-7646 
inclusive  be,  and  It  is  hereby  amended  to 
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include  the  application  of  the  Franklin 
Broadcasting  Corp.,  Philadelphia,  Penn¬ 
sylvania  (File  No.  B2-PH-1056). 

By  the  Commission. 

I  SEAL]  T.  J.  Slowie, 

Secretary. 

|F.  R.  Doc.  46-17457:  Filed,  Sept.  26,  1946: 
9:06  a.  m.) 


FEDEK.VL  POWER  COMMI.SSION. 
[Docket  NOS.  G-589,  G-646,  G-742,  G-674] 

Canadian  River  G.as  Co.  and  Colorado 
Interstate  Gas  Co. 

order  consolidating  proceeding  and 

FIXING  DATE  OF  HEARING 

September  20, 1946. 

Upon  consideration  of  the  following 
applications  filed  by  Canadian  River  Gas 
Company  (Canadian  River)  and  Colo¬ 
rado  Interstate  Gas  Company  (Colorado 
Interstate)  for  certificate  of  public  con¬ 
venience  and  necessity  pursuant  to  sec¬ 
tion  7  of  the  Natural  Gas  Act,  as 
amended: 

(a)  Application  filed  by  Canadian 
River  on  October  21,  1944,  Docket  No. 
G-589,  for  authority  to  construct  and 
operate  one  60-inch  x  37-foot  absorber 
and  connections  at  its  Bivins  Compres¬ 
sor  Plant  in  Moore  County,  Texas. 

(b)  Application  filed  by  Canadian 
River  (Applicant)  on  June  23,  1945,  and 
supplemental  application  filed  October  4, 
1945,  Docket  No.  G-646,  for  authority  to 
construct  and  operate  the  following 
facilities: 

(i)  Two  600  horsepower  gas  engine 
driven  compressor  units,  extension  to  an 
existing  cooling  tower,  gas  and  water  pip¬ 
ing  together  with  other  miscellaneous 
equipment;  a  42'  x  82'  building  extension 
to  an  existing  compressor  building  and 
a  15'  X  30'  building  extension  to  an 
existing  auxiliary  building. 

(ii)  One  210  horsepower  gas  engine 
driven  electric  generator  unit  complete 
with  electric  switch  board  panel  and  ap¬ 
purtenant  equipment.  The  above  facili¬ 
ties  are  to  be  inst^ed  at  Applicant’s 
Bivins  Compressor  Station. 

<iii)  One  additional  600  horsepower 
gas  engine  driven  compressor  at  Bivins 
Compressor  Station. 

Uv)  Two  600  horsepower  gas  engine 
driven  compressor  units,  piping,  cooling 
equipment  together  with  other  miscella¬ 
neous  equipment  and  a  50  foot  extension 
to  an  existing  compressor  station  build¬ 
ing  at  Dalhart  Compressor  Station. 

(c)  Application  filed  by  Canadian 
River  (Applicant)  on  June  26,  1946, 
Docket  No.  G-742  for  authority  to  con¬ 
struct  and  operate  the  following  facili¬ 
ties: 

(i)  One  additional  600  H.  P.  gas  en¬ 
gine  driven  natural  gas  compressor,  in¬ 
cluding  foundation,  water  circulating 
system,  etc. 

(ii)  A  solid  adsorption  type  natural- 
gas  dehydration  plant  (to  replace  the 
present  liquid  adsorption  plant). 

(iii)  Revamp  gasoline  plant  by  Install¬ 
ing:  'Three  absorber  columns  6'  0"  diam¬ 
eter  X  41'  0"  long  capable  of  handling 
450  to  500  pounds  pressure;  new  gasoline 


still,  together  with  necessary  gasoline 
condensing  and  oil  circulating  system, 
including  pumps,  valves  and  fittings; 
necessary  additions  to  present  boiler 
house  and  pump  house  including  one 
boiler  and  setting,  one  cooling  tower  unit, 
and  other  necessary  pressure  vessels,  pipe 
valves,  fittings  and  electrical  wiring,  etc., 
in  connection  with  rearranging  present 
equipment. 

(iv)  Install  approximately  2,000  feet 
of  24"  discharge  piping  to  replace  pres¬ 
ent  22"  and  16"  discharge  piping. 

'The  above  facilities  are  to  be  installed 
at  Applicant’s  Bivins  Compressor  Station. 

(d)  Application  filed  by  Colorado  In¬ 
terstate  (Applicant)  on  October  19. 1945, 
Docket  No.  G-674,  for  authority  to  con¬ 
struct  and  operate  the  following  facili¬ 
ties: 

(i)  One  new  800  H.  P.  natural  gas  en¬ 
gine  and  compressor,  with  necessary  ap¬ 
purtenant  equipment,  at  Applicant’s 
Clayton  Compressor  Station  in  Union 
County,  New  Mexico. 

(ii)  Two  new'  800  H.  P.  natural  gas 
engines  and  compressors,  with  necessary 
appurtenant  equipment,  at  Applicant’s 
Cimarron  Compressor  Station  in  Union 
County,  New  Mexico. 

(iii)  Two  new'  800  H.  P.  natural  gas 
engines  and  compressors,  with  necessary 
appurtenant  equipment,  at  Applicant’s 
Canyon  Compressor  Station  in  Las  Ani¬ 
mas  County,  Colorado. 

(iv)  One  new  800  H.  P.  natural  gas 
engine  and  compressor,  with  necessary 
appurtenant  equipment,  at  Applicant’s 
Devine  Compressor  Station  in  Pueblo 
County,  Colorado, 

(v)  A  complete  new  compressor  sta¬ 
tion,  to  be  known  as  Applicant’s  Colorado 
Springs  Compressor  Station,  to  be  con¬ 
structed  in  El  Paso  County,  Colorado,  at 
a  location  approximately  10  miles  north¬ 
east  of  the  City  of  Colorado  Springs, 
Colorado.  This  compressor  station  will 
initially  consist  of  four  new  800  H.  P. 
angle  type  natural  gas  engines  and  com¬ 
pressors,  with  the  necessary  appurtenant 
equipment,  together  w'ith  power  genera¬ 
tors,  after-cooling  equipment,  circulat¬ 
ing  pumps,  suction  and  discharge  lines, 
the  compressor  .station  and  auxiliary 
building,  and  houses  for  the  operators 
of  such  station,  and  all  other  facilities 
constituting  a  complete  compressor 
station. 

It  appears  to  the  Commission  that: 
Good  cause  exists  for  csonsolidating  the 
above  matters  for  purposes  of  hearing. 

The  Commission  orders  that: 

(A)  The  proceedings  in  the  Matters  of 
Canadian  River  Gas  Company.  Docket 
Nos.  G-589.  G-646  and  G-742.  and  In  the 
Matter  of  Colorado  Interstate  Gas  Com¬ 
pany,  Docket  No.  G-674,  be  and  they  are 
hereby  consolidated  for  the  purposes  of 
hearing. 

(B)  A  public  hearing  be  held  com¬ 
mencing  on  October  3,  1946,  at  10:00 
a,  m.  (e.  s.  t.)  in  the  Hearing  Room  of 
the  Federal  Pow'er  Commission,  1800 
Pennsylvania  Avenue,  N.  W.,  Washing¬ 
ton,  D.  C.,  respecting  the  matters  in¬ 
volved  and  the  Issues  presented  in  these 
proceedings;  provided,  however,  that  if 
ho  protest  or  petition  to  intervene  has 
been  filed  or  allowed  prior  to  the  date 
hereinbefore  fixed  for  hearing,  or  if  a 
protest  or  petition  to  intervene,  in  the 


judgment  of  the  Commission,  raises  no 
issue  of  substance,  the  Commission  may 
dispose  of  the  application  without  con¬ 
tested  hearing,  by  order  upon  the  appli¬ 
cation  and  evidence  filed  or  available  to 
the  Commission  and  such  additional  evi¬ 
dence  as  the  Commission  may  require 
to  be  filed  for  its  consideration. 

(C)  Interested  State  commissions  may 
participate  in  this  hearing  in  accord¬ 
ance  with  the  Commission’s  rules  of  prac¬ 
tice  and  procedure. 

Issued  this  24th  day  of  September 
1946. 

By  the  Commission. 

[seal]  J.  H.  Gutride, 

Acting  Secretary. 

[F.  R.  Doc.  46-17441:  Filed.  Sept.  26,  1946: 

8:49  a.  m.] 


[Docket  Nos.  G-699.  G-729.  G-747,  G-763. 

G-765] 

Mid -Continental  Gas  Transmission  Co. 

ET  AL. 

order  consolidating  proceedings  and 

FIXING  DATE  OF  HEARING 

September  17, 1946. 

In  the  matters  of  Mid-Continent  Gas 
Transmission  Company.  Docket  No. 
G-699:  Cities  Service  Gas  Company, 
Docket  No.  G-729;  Northern  Natural  Gas 
Company,  Docket  Nos.  G-747,  G-763, 
G-765. 

Upon  consideration  of  the  following 
applications  filed  with  this  Commission 
for  certificates  of  public  convenience  and 
necessity  pursuant  to  section  7  of  the 
Natural  Gas  Act,  as  amended: 

(a)  Application  filed  on  January  31, 
1946,  and  amended  on  June  26,  1946, 
Docket  No.  G-699,  by  Mid-Continent  Gas 
Transmission  Company  (Mid-Continent) 
for  authority  to  construct  and  operate 
the  following  described  facilities: 

(i)  Two  parallel  26-inch  O.  D.  main 
gas  transmission  pipelines,  to  be  laid  on 
a  common  right-of-way,  approximately 
400  miles  in  length  extending  northeast¬ 
erly  from  an  initial  main  line  compressor 
station  in  the  Hugoton  field  near  Liberal, 
Stevens  County,  Kansas,  to  a  common  de¬ 
livery  point  near  Kansas  City,  Missouri. 

(ii)  One  26-inch  O.  D.  main  gas  trans¬ 
mission  pipe  line  approximately  436  miles 
in  length  extending  northward  from  the 
terminus  of  said  tw'o  parallel  26-inch 
main  transmission  pipelines  to  a  point 
near  St.  Paul,  Minnesota. 

(iii)  Three  compressor  stations  to  be 
installed  initially  as  follows: 

(1)  One  compressor  station,  to  be  lo¬ 
cated  at  Liberal,  Stevens  County,  Kansas, 
will  have  34,500  H.  P.  initial  installed 
capacity  to  be  increased  to  45,000  H.  P. 
by  the  fifth  year  of  operation. 

(2)  One  compressor  station,  to  be  lo¬ 
cated  near  Hutchinson,  Kansas,  will  have 
4,500  H.  P,  initial  installed  capacity  to  be 
increased  to  10,500  H.  P.  by  the  fifth  year 
of  operation. 

(3)  One  compressor  station,  to  be 
located  near  Kansas  City,  Missouri,  will 
have  7,500  H.  P.  initial  installed  capacity 
to  be  increased  to  10,500  H.  P.  by  the 
fifth  year  of  operation. 

(iv)  Three  additional  compressor  sta¬ 
tions  to  be  constructed  at  Chariton, 
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Iowa;  Council  Grove,  KaiLsas;  and  Ford. 
Kansas,  in  the  second,  third  and  fourth 
years,  respectively. 

(b)  Application  filed  on  May  10,  1946, 
Docket  No.  G-729,  by  Cities  Service  Gas 
Company  (Cities  Service)  for  authority 
to  construct  and  operate  the  following 
described  facilities; 

(i)  Approximately  405  miles  of  26- 
Inch  natural  gas  pipeline  extending  from 
a  proposed  compressor  station  in  the 
Kansas  portion  of  the  Hugoton  gas  field 
to  a  point  near  the  city  limits  of  Kansas 
City,  Missouri. 

(ii)  A  compressor  station  of  12,000  H. 
P.  and  a  dehydration  plant  to  be  located 
at  the  terminus  of  a  field  trunk  pipeline 
system  at  the  point  indicated  in  para¬ 
graph  (b)  (i)  above. 

(iii)  A  telephone  pole  line  from  the 
compressor  station  referred  to  in  para¬ 
graph  (b)  (ii)  above  to  Cities  Service 
Straight  Compressor  Station,  located  in 
the  Hugoton  gas  field  in  Texas  County, 
Oklahoma. 

(iv)  Approximately  33.5  miles  of  16- 
Inch  transmission  loop  pipeline  from 
Cities  Service  Cotton  Valley  measuring 
station,  Washington  County,  Oklahoma, 
to  a  point  on  Cities  Service  existing 
Quapaw  16-inch  natural  gas  transmis¬ 
sion  pipe  line,  Craig  County,  Oklahoma. 

(v)  A  compressor  station  of  1,610  H.  P. 
at  Hund  Junction,  Leavenworth  County, 
Kansas. 

(vi)  An  additional  230  H.  P.  compres¬ 
sor  unit  at  Cities  Service  existing  com¬ 
pressor  station  located  in  the  Lyons  gas 
field.  Rice  County,  Kansas, 

(c)  Application  filed  on  July  8,  1946, 
Docket  No.  G-747,  by  Northern  Natural 
Gas  Company  for  authority  to  construct 
and  operate  the  following  described 
facilities: 

(i)  A  measuring  and  regulating  sta¬ 
tion  to  be  known  as  the  St.  Paul  Town 
Border  Station  (Mendota  Station),  con-- 
sisting  of  two  10-inch  orifice  meter  runs, 
two  6-inch  regulator  runs,  together  with 
appurtenances  thereto,  and  one  21'  x  29' 
X  8'  concrete,  steel,  brick  and  transite 
building  to  be  located  in  the  NE  V4  of 
Section  23,  Township  28  North,  Range 
23  West,  Dakota  County,  Minnesota. 

(ii)  Approximately  1200  feet  of  20- 
inch  O.  D.  gas  pipeline,  together  with 
appurtenances  thereto,  from  the  outlet 
of  the  St.  Paul  Town  Border  Station 
(Mendota  Station),  and  extending  in  a 
northerly  direction  to  the  bank  of  the 
Mississippi  River  at  a  point  of  connec¬ 
tion  with  the  header  of  the  Northern 
States  Power  Company’s  proposed  under¬ 
water  crossing  of  the  Mississippi  River 
in  the  SE  ^4  of  Section  14,  Township 
28  North,  Range  23  West,  Dakota  County, 
Minnesota. 

(iii)  A  measuring  and  regulating  sta¬ 
tion  to  be  known  as  the  St.  Paul  Town 
Border  Station  (West  St.  Paul  Station) , 
consisting  of  one  10-inch  orifice  meter 
run,  one  4-inch  orifice  meter  run,  two 
2-inch  regulator  runs,  together  with  ap¬ 
purtenances  thereto,  and  one  16'  x  20' 
X  8'  concrete,  steel  and  transite  building, 
in  the  North  */2  of  the  SE  %  of  Section 
29,  Township  28  North,  Range  22  West, 
Dakota  County,  Minnesota. 

(iv)  Approximately  4.200  feet  of  6%- 
Inch  O.  D.  gas  pipeline,  together  with 
appurtenances  thereto,  from  a  point  of 


interconnection,  in  the  E  Vz  of  the  NE  V* 
of  Section  32,  Township  28  North,  Range 
22  West,  Dakota  County,  Minnesota,  with 
Applicant’s  12%-inch  line,  and  extend¬ 
ing  northeasterly  to  the  proposed  St. 
Paul  Town  Border  Station  (West  St. 
Paul  Station).  , 

(d)  Application  filed  on  August  2, 
1946,  Docket  No.  G-763,  by  Northern 
Natural  Gas  Company  (Northern)  for 
authority  to  construct  and  operate  the 
following  described  facilities: 

U)  A  new  compressor  station  con¬ 
sisting  of  three  600  H.  P.  vertical  gas- 
engine  compressor  units,  complete  with 
auxiliaries,  cooling  tower,  cooling  coils, 
buildings,  and  other  appurtenances,  to 
be  located  in  Section  169,  Block  3  T  of 
T  &  N.  O.  R.  R.  Survey  in  Moore  County, 
Texas,  and  to  be  known  as  the  Sunray, 
Texas,  Compressor  Station. 

(ii)  One  additional  1,300  H.  P.  hori¬ 
zontal  gas  engine  compressor  unit,  to¬ 
gether  with  other  appurtenances  and 
equipment  at  Northern’s  Beaver,  Okla¬ 
homa,  Compressor  Station. 

(iii)  Three  additional  1,000  H.  P.  hori¬ 
zontal  gas  engine  compressor  units,  to¬ 
gether  with  other  appurtenances  and 
equipment  at  Northern’s  Sublette,  Kan¬ 
sas,  Compressor  Station. 

(iv)  Three  additional  1.300  H.  P.  hori¬ 
zontal  jgas  engine  compressor  units, 
together  with  other  appurtenances  and 
equipment  at  Northern’s  Mullinville, 
Kansas,  Compressor  Station. 

(v)  Three  additional  1,300  H.  P.  hori¬ 
zontal  gas  engine  compressor  units,  to¬ 
gether  with  other  appurtenances  and 
equipment  at  Northern’s  Bushton,  Kan¬ 
sas,  Compressor  Station. 

(Vi)  Five  additional  1,000  H.  P.  hori¬ 
zontal  gas  engine  compressor  units, 
together  with  other  appurtenances  and 
equipment  at  Northern’s  Clifton,  Kan¬ 
sas,  Compressor  Station. 

(vii)  Five  additional  1,300  H.  P.  hori¬ 
zontal  gas  engine  compressor  units, 
together  with  other  appurtenances  and 
equipment  at  Northern’s  Beatrice, 
Nebraska,  Compressor  Station. 

(viii)  Two  additional  1,300  H.  P.  hori¬ 
zontal  gas  engine  compressor  units, 
together  with  other  appurtenances  and 
equipment  at  Northern’s  Palmyra, 
Nebraska,  Compressor  Station. 

(ix)  Two  additional  800  H.  P,  horizon¬ 
tal  gas  engine  compressor  units,  together 
with  other  appurtenances  and  equip¬ 
ment  at  Northern’s  Hooper,  Nebraska. 
Compressor  Station. 

(x)  Two  additional  800  H.  P.  horizon¬ 
tal  gas  engine  compressor  units,  together 
with  other  appurtenances  and  equip¬ 
ment  at  Northern’s  South  Sioux  City, 
Nebraska,  Compressor  Station. 

(xl)  Two  additional  800  H.  P.  vertical 
gas  engine  compressor  units,  together 
with  other  appurtenances  and  equip¬ 
ment  at  Northern’s  Paullina,  Iowa,  Com¬ 
pressor  Station  (formerly  known  as 
Cherokee,  Iowa,  Compressor  Station). 

(xli)  Two  additional  800  H.  P.  hori¬ 
zontal  gas  engine  compressor  units,  to¬ 
gether  with  other  appurtenances  and 
equipment  at  Northern’s  Ogden,  Iowa, 
Compressor  Station. 

(xiii)  Two  additional  800  H.  P.  horizon¬ 
tal  gas  engine  compressor  units,  together 
with  other  appurtenances  and  equip¬ 


ment  at  Northern’s  Ventura,  Iowa,  Com¬ 
pressor  Station. 

(xiv)  A  new  compressor  station  con¬ 
sisting  of  four  800  H.  P.  vertical  gas  en¬ 
gine  compressor  units,  complete  with 
auxiliaries,  cooling  tower,  cooling  coils, 
buildings,  and  other  appurtenances,  to 
be  located  on  Northern’s  16-inch  main 
gas  transmission  line  near  Dunnell,  Min¬ 
nesota,  in  Section  22,  Township  101 
North,  Range  33  West,  Martin  County. 
Minnesota,  and  to  be  known  as  Dunnell, 
Minnesota,  Compressor  Station. 

(xv)  Approximately  25  miles  of  24- 
Inch  loop  line  and  appurtenances  there¬ 
to,  from  Palmyra,  Nebraska,  Compressor 
Station,  extending  in  a  northeasterly  di¬ 
rection  to  a  point  in  the  Northwest  Quar¬ 
ter  of  Section  12,  Township  11  North, 
Range  12  East,  Cass  County,  Nebraska. 

(xvi)  Approximately  9.4  miles  of  24- 
inch  loop  line  and  appurtenances  there¬ 
to,  from  the  Oakland,  Iowa,  Compressor 
Station  Yard,  extending  in  a  north¬ 
easterly  direction  to  Northern’s  24-inch 
Valve  Setting  No.  4  in  the  Northwest 
Quarter  of  Section  18,  Township  76 
North,  Range  37  West,  Cass  County, 
Iowa. 

(xvii)  Approximately  10.92  miles  of 
24-inch  loop  line  and  appurtenances 
thereto  starting  at  Northern’s  Valve  Set¬ 
ting  No.  5  in  the  Northeast  Quarter  of 
Section  28,  Township  89  North,  Range  27 
West,  Webster  County,  Iowa,  and  run¬ 
ning  in  a  northerly  direction  to  North¬ 
ern’s  Valve  Setting  No.  6  in  the  North¬ 
west  Quarter  of  Section  10,  Township  90 
North,  Range  26  West,  Wright  County, 
Iowa. 

(xviii)  Approximately  26  miles  of  24- 
inch  loop  line  and  appurtenances  there¬ 
to,  starting  at  Northern’s  Valve  Setting 
No.  2  in  the  Northeast  Quarter  of  Section 
13,  Township  103  North,  Range  22  West, 
Freeborn  County,  Minnesota,  and  run¬ 
ning  in  a  northerly  direction  to  a  point 
in  the  Southeast  Quarter  of  Section  4. 
Township  107  North,  Range  21  West, 
Steele  County,  Minnesota. 

(xix)  Approximately  11.75  miles  of  24- 
inch  pipe  line  and  appurtenances  thereto, 
from  Valve  Setting  No.  11  on  Northern’s 
18-inch  East  Main  Line  at  a  point  in  the 
Northeast  Quarter  of  Section  36,  Town¬ 
ship  114  North,  Range  20  West,  Dakota 
County,  Minnesota,  and  running  in  a 
Northwesterly  direction  to  Valve  Setting 
No.  36  on  Northern’s  16-inch  West  Main 
Line  in  the  Southwest  Quarter  of  Section 
35,  Township  27  North,  Range  24  West, 
all  in  Dakota  County,  Minnesota, 

(XX)  Approximately  27.1  miles  of  20- 
inch  loop  line  and  appurtenances  thereto, 
from  Valve  Setting  No.  20A  at  Northern's 
Palmyra,  Nebraska,  Compressor  Station 
and  extending  Northwesterly  to  Valve 
Setting  No.  7  in  the  Northwest  Quarter 
of  Section  27,  Township  13  North,  Range 
8  East,  Saunders  County,  Nebraska. 

(xxi)  Approximately  6  miles  of  18-inch 
loop  line  and  appurtenances  thereto, 
from  the  20"  x  18"  Swedge  at  Northern’s 
Valve  Setting  No.  11,  in  the  Southwe.st 
Quarter  of  Section  27,  Township  16 
North,  Range  8  East,  Saunders  County, 
Nebraska  and  extending  northerly  to 
Northern’s  18-inch  Valve  Setting  No.  12, 
near  the  South  bank  of  the  Platte  River, 
In  the  northeast  Quarter  of  Section  33, 
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Township  17  North,  Range  8  East,  Saun¬ 
ders  County,  Nebraska. 

(xxii)  Approximately  33.83  miles  of  18- 
inch  loop  line  and  appurtenances  there¬ 
to,  from  Northern’s  Valve  Setting  No.  9  in 
the  Southwest  Quarter  of  Section  10, 
Tow'nship  27  North,  Range  8  East,  Burt 
County,  Nebraska,  and  extending  north¬ 
erly  to  Northern’s  Valve  Setting  No.  14,  in 
the  South  Sioux  City,  Nebraska,  Station 
Yard  in  the  Southeast  Quarter  of  Sec¬ 
tion  33,  Township  29  North,  Range  9  East, 
Dakota  County,  Nebraska. 

(xxiii)  Approximately  35  miles  of  16- 
inch  main  pipeline  and  appurtenances 
thereto,  from  the  proposed  Sunray, 
Texas,  Compressor  Station,  extending 
easterly  to  Valve  Setting  No.  5,  on  North¬ 
ern’s  24-inch  Texas  main  line  in  Section 
11,  Block  M  22  of  T.  C.  R.  R.  Survey, 
Hutchinson  County,  Texas. 

(xxiv)  Two  108-inch  x  40-foot  Absor¬ 
bers,  together  with  other  appurtenances 
and  equipment  at  Northern’s  Sublette 
Dehydration  Plant. 

(XXV)  Two  72-inch  x  71-foot  Absorbers 
and  one  412  H.  P.  Murray  toiler,  together 
with  other  appurtenances  and  equipment 
at  Northern’s  Sublette  Gasoline  Plant. 

(xxvi)  Removal  and  reconditioning  of 
Northern’s  existing  dehydration  plant 
near  Hugoton,  Kansas,  consisting  of  two 
69-inch  x  22-foot  contactors  and  neces¬ 
sary  appurtenances  thereto,  and  the 
moving  and  reconstruction  of  said  dehy¬ 
dration  plant  at  Northern’s  proposed 
Sunray,  'Texas,  Compressor  Station  site. 

(e)  Application  filed  on  August  7,  1946, 
Docket  No.  G-765,  by  Northern  Natural 
Gas  Company,  for  authority  to  construct 
and  operate  the  following  described  facil¬ 
ities: 

(i)  Approximately  34  miles  of  10-inch 
gas  pipe  line,  together  with  appurte¬ 
nances  thereto  from  a  point  of  intercon¬ 
nection  with  Northern’s  10-inch  pipe  line 
near  the  town  of  Ames,  Story  County, 
Iowa,  thence  in  an  easterly  direction  to 
the  measuring  and  regulating  station  sit¬ 
uated  at  or  near  the  corporate  limits  of 
Marshalltown,  Iowa. 

(ii)  A  measuring  and  regulating  sta¬ 
tion  to  be  located  at  the  terminus  of  the 
proposed  10-inch  pipe  line  and  at  the 
border  of  the  town  of  Marshalltown, 
Iowa. 

(iii)  Approximately  1.10  miles  of  2- 
inch  gas  pipe  line,  together  with  appur¬ 
tenances  thereto,  from  a  point  of  inter¬ 
connection  with  the  proposed  10-inch 
gas  pipe  line,  to'  a  proposed  measuring 
and  regulating  station  situated  at  or  near 
the  corporate  limits  of  Colo,  Iowa. 

(iv)  A  measuring  and  regulating  sta¬ 
tion  to  be  located  at  the  terminus  of  the 
proposed  1.10  miles  of  2-inch  gas  pipe 
line  and  at  the  town  border  of  Colo, 
Iowa. 

(v)  Approximately  1  mile  of  2-lnch  gas 
pipe  line,  together  with  appurtenances 
thereto,  from  a  point  of  interconnection 
with  the  proposed  10-inch  gas  pipe  line, 
to  a  proposed  measuring  and  regulating 
station  situated  at  or  near  the  corporate 
limits  of  State  Center,  Iowa. 

^vi)  A  measuring  and  regulating  sta¬ 
tion  to  be  located  at  the  terminus  of  the 
proposed  1-mile  of  2-inch  gas  pipe  line 
at  or  near  the  town  border  of  State  Cen¬ 
ter,  Iowa. 

No.  189 - 16 


It  appears  to  the  Commission  that: 

(1)  Good  cause  exists  for  consolidating 
the  above  proceedings  for  the  purpose  of 
hearing. 

(2)  The  hearing  should  be  expedited 
and  the  convenience  of  witnesses  and 
counsel  for  the  respective  parties  served 
by  a  designation  of  the  order  in  Which 
evidence  is  to  be  received. 

The  Commission  orders  that: 

(A)  The  above-entitled  proceedings  be 
and  they  are  hereby  consolidated  for  the 
purpose  of  hearing. 

(B)  A  public  hearing  be  held  com¬ 
mencing  on  October  28,  1946,  at  10  a.  m.. 
Room  527,  U.  S.  Court  House,  Kansas 
City,  Missouri,  respecting  the  matters 
involved  and  the  issues  presented  in 
these  proceedings. 

(C)  The  hearing  will  proceed  with  the 
presentation  of  direct  evidence;  first, 
upon  the  matter  designated  as  Docket 
No.  G-699;  second,  upon  the  matter  des¬ 
ignated  as  Docket  No.  G-729;  and,  third, 
upon  the  matters  designated  as  Dockets 
Nos.  G-747,  G-763,  and  G-765. 

(D)  This  order  is  not  to  be  construed 
as  limiting  any  of  the  evidence  adduced 
at  such  consolidated  hearing  to  any  one 
of  the  above-docketed  proceedings. 

<E)  Interested  State  Commissions 
may  participate  in  the  hearing  as  pro¬ 
vided  in  the  Commission’s  rules  of  prac¬ 
tice  and  procedure. 

Issued  this  25th  day  of  September 
1946. 

By  the  Commission. 

[seal]  J.  H.  Gutride. 

Acting  Secretary. 

[F.  R.  Doc.  46-17439;  Piled,  Sept.  26.  1946; 

8;49  a.  m.] 


[Project  No.  1955] 

Savannah  River  Electric  Co. 

ORDER  FIXING  HEARING 

September  20,  1946. 

Upon  application  filed  August  28, 1946, 
by  Savannah  River  Electric  Company,  of 
Charleston.  South  Carolina,  for  license 
under  the  Federal  Power  Act  to  authorize 
the  construction,  operation,  and  main¬ 
tenance  of  a  proposed  hydroelectric  de¬ 
velopment  (Project  No.  1955)  to  be  lo¬ 
cated  at  Clark  Hill  dam  site  on  Savannah 
River,  South  Carolina  and  Georgia,  ap¬ 
proximately  22  miles  above  Augusta, 
Georgia,  and  affecting  lands  in  Columbia, 
Lincoln,  Wilkes,  McDuffie,  Warren, 
Taliaferro,  and  Elbert  Counties,  Georgia, 
and  McCormick  and  Abbeville  Counties, 
South  Carolina;  and 

It  appearing  that: 

(a)  The  Congress  of  the  United  States 
has  authorized  construction  by  the 
United  States  of  the  Clark  Hill  develop¬ 
ment  at  approximately  the  same  site  as 
that  proposed  by  Savannah  River  Elec¬ 
tric  Company  in  its  application  and  has 
appropriated  substantial  amounts  to 
start  construction; 

(b)  Various  electric  cooperatives. 
Chambers  of  Commerce,  companies,  and 
individuals  have  formally  and  informally 
expressed  opposition  to  development  of 
the  site  by  Savannah  River  Electric  Com¬ 
pany  or  expressed  a  desire  to  have  the 


proposed  development  constructed  by  the 
United  States; 

'The  Commission  finds  that; 

The  applicant  and  all  other  interested 
persons  should  be  afforded  an  opportu¬ 
nity  to  present  their  views  together  w  ith 
appropriate  evidence  on  the  question  of 
the  Commission’s  authority  under  the 
Federal  Power  Act  to  entertain  the  afore¬ 
said  application  for  license  in  view  of  the 
facts  set  forth  in  paragraph  (a)  above; 

It  is  ordered.  That:  A  public  hearing 
be  held  in  U.  S.  Post  Office  and  Court 
House  Building,  Atlanta,  Georgia,  begin¬ 
ning  at  10  a.  m.  on  October  28,  1946, 
concerning  the  matter. 

Issued  this  25th  day  of  September  1946. 

By  the  Commission. 

[SEAL]  J.  H.  Gutride, 

Acting  Secretary. 

|F.  R.  Doc.  46-17440;  Piled,  Sept.  26.  1946;  ^ 

8;49  a.  m.j 


OI'FICE  OF  ALIEN  PROPERTY  CFS- 

TODIAN. 

[Vesting  Order  7187) 

Dr.  Herbert  Leyendecker 

In  re:  One  oil  painting  owned  by  Dr. 
Herbert  Leyendecker. 

Under  the  authority  of  the  Trading 
With  the  Enemy  Act,  as  amended,  and 
Executive  Order  No.  9095,  as  amended, 
and  pursuant  to  law,  the  undersigned, 
after  investigation,  finding: 

1.  That  Dr,  Herbert  Leyendecker, 
w'hose  last  known  address  is  Berlin,  Ger¬ 
many,  is  a  national  of  a  designated  enemy 
country  (Germany) ; 

2.  That  the  property  described  as  fol¬ 
lows:  One  oil  painting  known  as  “Man 
with  a  Beret’’,  by  Cornelis  van  Cleve, 
which  is  in  the  possession  of  Ijlienfeld 
Galleries.  21  East  57th  Street,  New  York, 
New  York, 

is  property  wuthin  the  United  States 
owned  or  controlled  by,  payable  or  de¬ 
liverable  to,  held  on  behalf  of  or  on  ac¬ 
count  of,  or  owing  to,  or  which  is  evi¬ 
dence  of  ownership  or  control  by,  the 
aforesaid  national  of  a  designated  enemy 
country; 

And  determining  that  to  the  extent 
that  such  national  is  a  person  not  within 
a  designated  enemy  country,  the  national 
interest  of  the  United  States  requires 
that  such  person  be  treated  as  a  national 
of  a  designated  enemy  country  (Ger¬ 
many)  ; 

And  having  made  all  determinations 
and  taken  all  action  required  by  law,  in¬ 
cluding  appropriate  consultation  and 
certification,  and  deeming  it  necessary  in 
the  national  interest, 

hereby  vests  in  the  Alien  Property  Cus¬ 
todian  the  property  described  in  sub- 
paragraph  2  hereof,  to  be  held,  used,  ad¬ 
ministered,  liquidated,  sold  or  otherwise 
dealt  with  in  the  interest  and  for  the 
benefit  of  the  United  States. 

Such  property  and  any  or  all  of  the 
proceeds  thereof  shall  be  held  in  an  ap¬ 
propriate  account  or  accounts,  pending 
further  determination  of  the  Alien  Prop¬ 
erty  Custodian.  This  order  shall  not  be 
deemed  to  limit  the  power  of  the  Alien 
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Property  Custodian  to  return  such  prop¬ 
erty  or  the  proceeds  thereof  in  whole  or 
in  part,  nor  shall  this  order  be  deemed  to 
indicate  that  compensation  will  not  be 
paid  in  lieu  thereof,  if  and  when  it  should 
be  determined  to  take  any  one  or  all  of 
such  actions. 

Any  person,  except  a  national  of  a 
designated  enemy  country,  asserting  any 
claim  arising  as  a  result  of  this  order 
may,  within  one  year  from  the  date 
hereof,  or  within  such  further  time  as 
may  be  allowed,  file  with  the  Alien  Prop¬ 
erty  Custodian  on  Form  APC-1  a  notice 
of  claim,  together  with  a  request  for  a 
hearing  thereon.  Nothing  herein  con¬ 
tained  shall  be  deemed  to  constitute  an 
admission  of  the  existence,  validity  or 
right  to  allowance  of  any  such  claim. 

The  terms  “national”  and  “desig¬ 
nated  enemy  country”  as  used  herein 
shall  have  the  meanings  prescribed  in 
section  10  of  Executive  Order  No.  9095, 
as  amended. 

Executed  at  Washington,  D.  C..  on 
July  23,  1946. 

(sEALl  James  E.  Markham. 

Alien  Property  Custodian. 

IF  R.  I>)C.  46-17468;  Filed.  Sept.  26,  1946; 

8:45  a.  m.j 


I  Vesting  Order  72731 
Henry  Koehlert 

In  re;  Stock,  together  with  bank  ac¬ 
count  held  for  redemption  thereof,  owmed 
by  Henry  Koehlert.  F-2&-320-I>-l,  F-28- 
320-E-l.  D-66-2198-D-1. 

Under  the  authority  of  the  Trading 
with  the  Enemy  Act,  as  amended,  and 
Executive  Order  No.  9095,  as  amended, 
and  pursuant  to  law’,  the  undersigned, 
after  investigation,  finding: 

1.  That  Henry  Koehlert.  whose  last 
known  address  is  Hochdonn,  Holstein, 
Germany,  is  a  resident  of  Germany  and 
a  national  of  a  designated  enemy  country 
(Germany) ; 

2.  That  the  property  described  as 
follows: 

a.  Ten  (10)  shares  of  $100.00  par  value 
6%  Preferred  capital  stock.  Issue  of  1921, 
of  Wisconsin  Electric  Power  Company, 
231  West  Michigan  Street,  Milwaukee  1, 
Wisconsin,  a  corporation  organized  under 
the  laws  of  Wisconsin,  evidenced  by  Cer¬ 
tificate  Number  J  11986,  and  registered 
in  the  name  of  Henry  Koehlert,  together 
with  all  declared  and  unpaid  dividends 
thereon,  and 

b.  That  certain  debt  or  other  obliga¬ 
tion  of  First  Wisconsin  Trust  Company, 
735  North  Water  Street,  Milwaukee  1, 
Wisconsin,  in  the  amount  of  $1,100.00,  as 
of  December  31,  1945,  arising  out  of  a 
deposit  account  entitled  Wisconsin  Elec¬ 
tric  Pow'er  Co.  First  Wisconsin  Trust  Co., 
Redemption  Agent,  held  for  the  redemp¬ 
tion  of  the  aforesaid  stock  referred  to  in 
subparagraph  2  (a)  above,  and  any  and 
all  rights  to  demand,  enforce  and  collect 
the  same, 

is  property  within  the  United  States 
owned  or  controlled  by,  payable  or  deliv¬ 
erable  to,  held  on  behalf  of  or  on  account 
of,  or  owing  to.  or  which  is  evidence  of 
ownership  or  control  by,  Henry  Koehlert, 
the  aforesaid  national  of  a  designated 
enemy  country; 


And  determining  that  to  the  extent 
that  such  national  is  a  person  not  within 
a  designated  enemy  country,  the  na¬ 
tional  interest  of  the  United  States  re¬ 
quires  that  such  person  be  treated  as  a 
national  of  a  designated  enemy  country 
(Germany) ; 

And  having  made  all  determinations 
and  taken  all  action  required  by  law,  in¬ 
cluding  appropriate  consultation  and 
certification,  and  deeming  it  necessary  in 
the  national  interest, 

hereby  vests  in  the  Alien  Property  Cus¬ 
todian  the  property  described  above,  to 
be  held,  used,  administered,  liquidated, 
sold  or  otherwise  dealt  with  in  the  inter¬ 
est  and  for  the  benefit  of  the  United 
States. 

Such  property  and  any  or  all  of  the 
proceeds  thereof  shall  be  held  in  an 
appropriate  account  or  accounts,  pending 
further  determination  of  the  Alien  Prop¬ 
erty  Custodian.  This  order  shall  not  be 
deemed  to  constitute  an  admission  by  the 
Alien  Property  Custodian  of  the  lawful¬ 
ness  of,  or  acquiescence  in,  or  licensing 
of,  any  set-offs,  charges  or  deductions, 
nor  shall  it  be  deemed  to  limit  the  power 
of  the  Alien  Property  Custodian  to  return 
such  property  or  the  proceeds  thereof  in 
whole  or  in  part,  nor  shall  it  be  deemed  to 
indicate  that  compensation  will  not  be 
paid  in  lieu  thereof,  if  and  when  it  should 
be  determined  to  take  any  one  or  all  of 
such  actions. 

The  terms  “national”  and  “designated 
enemy  country”  as  used  herein  shall  have 
the  meanings  prescribed  in  section  10  of 
Executive  Order  No.  9095,  as  amended. 

Executed  at  Washington,  D.  C.,  on 
July  30.  1946. 

[seal!  James  E.  Markham, 

Alien  Property  Custodian. 

[F.  R.  Doc.  46-17469;  Filed.  Sept.  26,  1946; 

8:46  a.  m.j 


[Vesting  Order  7286) 

Yasuzo  Ogata 

In  re:  Stock  and  bank  account  owned 
by  Yasuzo  Ogata,  also  known  as  G.  Y. 
Ogata.  F-39-3212-A-1,  F-39-3212-E-1, 
F-39-3212-D-2. 

Under  the  authority  of  the  Trading 
with  the  Enemy  Act,  as  amended,  and 
Executive  Order  No.  9095,  as  amended, 
and  pursuant  to  law,  the  undersigned, 
after  investigation,  finding: 

1.  That  Yasuzo  Ogata,  also  known  as 
G.  Y.  Ogata,  whose  last  known  address 
is  Yashiro-Mura,  Oshima  Gun,  Yama- 
guchi-Ken,  Japan,  is  a  resident  of  Japan 
and  a  national  of  a  designated  enemy 
country  (Japan) ; 

2.  That  the  property  described  as  fol¬ 
lows  : 

a.  Twenty  shares  of  $100  par  value  pre¬ 
ferred  capital  stock  of  Key  System  Tran¬ 
sit  Company,  1106  Broadway,  Oakland, 
Califoi-nia,  a  corporation  organized  under 
the  laws  of  the  State  of  California,  evi¬ 
denced  by  certificate  number  2034,  regis¬ 
tered  in  the  name  of  G.  Y.  Ogata, 
together  with  all  declared  and  unpaid 
dividends  thereon, 

b.  Eleven  shares  of  no  par  value  capi¬ 
tal  stock  of  Standard  Oil  Company  of 
California,  Standard  Oil  Building.  225 
Bush  Street,  San  Francisco,  California,  a 


corporation  organized  under  the  laws  of 
the  State  of  Delaware,  evidenced  by  cer¬ 
tificates  numbered  SFC  117171,  SPC 
201298,  NYC  11577,  for  one,  four  and  five 
shares  respectively,  registered  in  the 
name  of  G.  Y.  Ogata,  and  certificate 
number  SFC  79899  for  one  share,  regis¬ 
tered  in  the  name  of  Mr.  G.  Y.  Ogata, 
together  w’ith  all  declared  and  unpaid 
dividends  thereon, 

c.  Fifty  shares  of  $25  par  value  com¬ 
mon  capital  stock  of  Union  Oil  Company 
of  California,  617  West  7th  Street,  Los 
Angeles  14,  California,  a  corporation  or¬ 
ganized  under  the  law’s  of  the  State  of 
California,  evidenced  by  certificate  num¬ 
ber  LAO  5637  for  forty-five  shares,  regis¬ 
tered  in  the  name  of  Yasuzo  Ogata,  and 
certificate  number  LAO  68215  for  five 
shares,  registered  in  the  name  of  Mr. 
Yasuzo  Ogata,  together  with  all  declared 
and  unpaid  dividends  thereon,  and 

d.  That  certain  debt  or  other  obliga¬ 
tion  owing  to  Yasuzo  Ogata,  also  known 
as  G.  Y.  Ogata,  by  American  Trust  Com¬ 
pany,  464  California  Street,  San  Fran¬ 
cisco  20,  California,  arising  out  of  a  cus¬ 
todian  account.  Account  Number  A2690, 
entitled  G.  Y.  Ogata,  and  any  and  all 
rights  to  demand,  enforce  and  collect  the 
same, 

is  property  within  the  United  States 
owned  or  controlled  by,  payable  or  de¬ 
liverable  to,  held  on  behalf  of  or  on  ac¬ 
count  of,  or  owing  to,  or  which  is  evi¬ 
dence  of  ownership  or  control  by,  the 
aforesaid  national  of  a  designated  enemy 
country; 

And  determining  that  to  the  extent 
that  such  national  is  a  person  not  within 
a  designated  enemy  country,  the  na¬ 
tional  interest  of  the  United  States  re¬ 
quires  that  such  person  be  treated  as  a 
national  of  a  designated  enemy  country 
(Japan) ; 

And  having  made  all  determinations 
and  taken  all  action  required  by  law. 
including  appropriate  consultation  and 
certification,  and  deeming  it  necessary  in 
the  national  interest, 

hereby  vests  in  the  Alien  Property 
Custodian  the  property  described  above, 
to  be  held,  used,  administered,  liquidated, 
sold  or  otherwise  dealt  with  in  the  inter¬ 
est  and  for  the  benefit  of  the  United 
States. 

Such  property  and  any  or  all  of  the 
proceeds  thereof  shall  be  held  in  an  ap¬ 
propriate  account  or  accounts,  pending 
further  determination  of  the  Alien  Prop¬ 
erty  Custodian.  This  order  shall  not  be 
deemed  to  constitute  an  admission  by 
the  Alien  Property  Custexiian  of  the  law- 
fulne.ss  of,  or  acquiescence  in,  or  licens¬ 
ing  of.  any  set-offs,  charges  or  deduc¬ 
tions,  nor  shall  it  be  deemed  to  limit  the 
power  of  the  Alien  Property  Custodian 
to  return  such  property  or  the  proceeds 
thereof  in  whole  or  in  part,  nor  shall  it 
be  deemed  to  indicate  that  compensation 
will  not  be  paid  in  lieu  thereof,  if  and 
when  it  should  be  determined  to  take  any 
one  or  all  of  such  actions. 

Any  person,  except  a  national  of  a  des¬ 
ignated  enemy  country,  asserting  any 
claim  arising  as  a  result  of  this  order 
may,  within  one  year  from  the  date 
hereof,  or  within  such  further  time  as 
may  be  allowed,  file  wdth  the  Alien  Prop¬ 
erty  Custodian  on  Form  APC-1  a  notice 
of  claim,  together  w'ith  a  request  for  a 
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hearing  thereon.  Nothing  herein  con¬ 
tained  shall  be  deemed  to  constitute  an 
admission  of  the  existence,  validity  or 
right  to  allowance  of  any  such  claim. 

The  terms  “national”  and  “designated 
enemy  country”  as  used  herein  shall  have 
the  meanings  prescribed  in  section  10  of 
Executive  Order  No.  9095,  as  amended. 

Executed  at  Washington,  D.  C.,  on 
July  30,  1946. 

fSEALl  James  E.  Markham, 

Alien  Property  Custodian. 

(F.  R.  Doc.  46-17470:  Filed,  8ept.  26,  1946; 

8:46  a.  m.) 


(Vesting  Order  7341] 

Elizabeth  Hausserer 

In  re:  Bonds  and  certificate  of  deposit 
owned  by  and  debt  owing  to  Elizabeth 
HRLiss0r0r  • 

Under  the  authority  of  the  Trading 
with  the  Enemy  Act,  as  amended,  and 
Executive  Order  No.  9095,  as  amended, 
and  pursuant  to  law,  the  undersigned, 
after  investigation,  finding: 

1.  That  Elizabeth  Hausserer,  whose 
last  known  address  is  Germany,  is  a  resi¬ 
dent  of  Germany  and  a  national  of  a 
designated  enemy  country  (Germany) ; 

2.  That  the  property  described  as 
follows: 

a.  Six  (6)  Rosen w aid  and  Weil  6V2% 
First  Mortgage  Gold  Bonds,  due  January 
15,  1935,  of  a  total  face  value  of  $4,000, 
bearing  the  numbers  1203,  1464,  1477, 
1499,  1755  and  1756,  and  presently  in  the 
custody  of  Chicago  Title  &  Trust  Com¬ 
pany,  69  West  Washington  Street,  Chi¬ 
cago,  Illinois,  together  with  any  and  all 
rights  thereunder  and  thereto, 

b.  Certificate  of  deposit  bearing  the 
number  335,  dated  February  13,  1931,  is¬ 
sued  to  Elizabeth  Hausserer,  by  Chicago 
Title  &  Trust  Company,  69  West  Wash¬ 
ington  Street,  Chicago,  Illinois,  for  the 
bonds  described  in  subparagraph  2a 
above,  deposited  uxder  an  agreement, 
dated  December  12,  1929,  said  certificate 
of  deposit  having  been  held  by  The 
Northern  Trust  Company,  50  South  La¬ 
Salle  Street,  Chicago,  Illinois,  Executor 
of  the  Last  Will  and  Testament  of  Flora 
Meyer,  deceased,  and  being  presently  in 
the  custody  of  the  Alien  Property  Cus¬ 
todian,  together  with  any  and  all  rights 
thereunder  and  thereto,  and 

c.  That  certain  debt  or  other  obligation 
owing  to  Elizabeth  Hausserer  by  Chicago 
Title  &  Trust  Company,  69  West  Wash¬ 
ington  Street,  Chicago,  Illinois,  as  evi¬ 
denced  by  check  number  517419,  dated 
February  28,  1945,  drawn  by  the  afore¬ 
said  Chicago  Title  &  Trust  Company  on 
Continental  Illinois  National  Bank  and 
Trust  Company  of  Chicago,  to  the  order 
of  Elizabeth  Hausserer  in  the  amount  of 
$1.35,  said  check  having  been  held  by 
The  Northern  Trust  Company,  50  South 
LaSalle  Street,  Chicago,  Illinois,  Execu¬ 
tor  of  the  Last  Will  and  Testament  of 
Flora  Meyer,  decea.sed,  and  being  pres¬ 
ently  in  the  custody  of  the  Alien  Prop¬ 
erty  Custodian,  together  with  the  said 
check,  and  any  and  all  accruals  to  the 
aforesaid  debt,  and  any  and  all  rights  to 
demand,  enforce  and  collect  the  same. 

Is  property  within  the  United  States 
owned  or  controlled  by,  payable  or  de¬ 


liverable  to,  held  on  behalf  of  or  on  ac¬ 
count  of,  or  owing  to,  or  which  is  evi¬ 
dence  of  ownership  or  control  by,  the 
aforesaid  national  of  a  designated  enemy 
.country; 

And  determining  that  to  the  extent 
that  such  national  is  a  person  not  within 
a  designated  enemy  country,  the  national 
Interest  of  the  United  States  requires 
that  such  person  be  treated  as  a  national 
of  a  designated  enemy  country  (Ger¬ 
many)  ; 

And  having  made  all  determinations 
and  taken  all  action  required  by  law,  in¬ 
cluding  appropriate  consultation  and 
certification,  and  deeming  it  necessary  in 
the  national  interest, 

hereby  vests  in  the  Alien  Property  Cus¬ 
todian  the  property  described  above,  to 
be  held,  used,  administered,  liquidated, 
sold  or  otherwise  dealt  with  in  the  inter¬ 
est  and  for,  the  benefit  of  the  United 
States. 

Such  property  and  any  or  all  of  the  pro¬ 
ceeds  thereof  shall  be  held  in  an  appro¬ 
priate  account  or  accounts,  pending  fur¬ 
ther  determination  of  the  Alien  Property 
Custodian.  This  order  shall  not  be 
deemed  to  constitute  an  admission  by 
the  Alien  Property  Custodian  of  the  law¬ 
fulness  of,  or  acquiescence  in,  or  licensing 
of,  any  set-offs,  charges  or  deductions, 
nor  shall  it  be  deemed  to  limit  the  power 
of  the  Alien  Property  Custodian  to  re¬ 
turn  such  property  or  the  proceeds 
thereof  in  whole  or  in  part,  nor  shall  it 
be  deemed  to  indicate  that  compensa¬ 
tion  will  not  be  paid  in  lieu  thereof,  if 
and  when  it  should  be  determined  to 
take  any  one  or  ail  of  such  actions. 

Any  person,  except  a  national  of  a  des¬ 
ignated  enemy  country,  asserting  any 
claim  arising  as  a  result  of  this  order 
may,  within  one  year  from  the  date 
hereof,  or  within  such  further  time  as 
may  be  allowed,  file  with  the  Alien  Prop¬ 
erty  Custodian  on  Form  APC-1  a  notice 
of  claim,  together  with  a  request  for 
a  hearing  thereon.  Nothing  herein  con¬ 
tained  shall  be  deemed  to  constitute  an 
admission  of  the  existence,  validity  or 
right  to  allowance  of  any  such  claim. 

The  terms  “national”  and  “designated 
enemy  country”  as  used  herein  shall  have 
the  meanings  prescribed  in  section  10  of 
Executive  Order  No.  9095,  as  amended. 

Executed  at  Washington,  D.  C.,  on 
July  31,  1946. 

[seal]  James  E.  Markham, 

Alien  Property  Custodian. 

(F.  R.  Doc.  46-17471:  Filed,  Sept.  26,  1946: 

8:46  a.  m.] 


(Vesting  Order  7355] 

Ernest  G.  Smith  et  al. 

In  re:  Ernest  G.  Smith,  Trustee  vs. 
Mabel  Reynolds  et  al.  File  017-18826. 

Under  the  authority  of  the  Trading 
With  the  Enemy  Act,  as  amended,  and 
Executive  Order  No.  9095,  as  amended, 
and  pursuant  to  law,  the  undersigned, 
after  investigation,  finding: 

That  the  property  described  as  fol¬ 
lows:  Cash  in  the  amount  of  $9.20 

is  property  in  the  possession  of  the  Alien 
Property  Custodian; 

That  such  property  was  held  by  Charles 
M.  Kschinka,  Master,  and  is  property 


within  the  United  States  owned  or  con¬ 
trolled  by,  payable  or  deliverable  to,  held 
on  behalf  of  or  on  account  of,  or  owing 
to,  or  which  is  evidence  of  ownership  or 
control  by,  a  national  of  a  designated 
enemy  country,  Germany,  namely. 

National  and  Last  Known  Address 

Eleanor  H.  Schlosshauer,  Germany, 

And  determining  that  to  the  extent 
that  such  national  is  a  person  not  within 
a  designated  enemy  country,  the  national 
interest  of  the  United  States  requires 
that  such  person  be  treated  as  a  national 
of  a  designated  enemy  country  (Ger¬ 
many)  ; 

And  having  made  all  determinations 
and  taken  all  action  required  by  law, 
including  appropriate  consultation  and 
certification,  and  deeming  it  necessary 
in  the  national  interest. 

hereby  vests  in  the  Alien  Property  Cus¬ 
todian  the  property  described  above,  to 
be  held,  used,  administered,  liquidated, 
sold  or  otherwise  dealt  with  in  the  inter¬ 
est  and  for  the  benefit  of  the  United 
States. 

Such  property  and  any  or  all  of  the 
proceeds  thereof  shall  be  held  in  an  ap¬ 
propriate  account  or  accounts,  pending 
further  determination  of  the  Alien  Prop¬ 
erty  Custodian.  This  order  shall  not  be 
deemed  to  limit  the  power  of  the  Alien 
Property  Custodian  to  return  such  prop¬ 
erty  or  the  proceeds  thereof  in  whole  or 
in  part,  nor  shall  it  be  deemed  to  indicate 
that  compensation  will  not  be  paid  in  lieu 
thereof,  if  and  when  it  should  be  deter¬ 
mined  to  take  any  one  or  all  of  such 
actions. 

The  terms  “national”  and  “designated 
enemy  country”  as  used  herein  shall 
have  the  meanings  prescribed  in  section 
10  of  Executive  Order  No.  9095,  as 
amended. 

Executed  at  Washington,  D.  C.,  on 
July  31,  1946. 

[sealI  James  E.  Markham, 

Alien  Property  Custodian. 

(F.  R.  Doc.  46-17472:  FUed,  Sept.  26,  1946; 

8:47  a.  m.) 


(Vesting  Older  7364) 

Julie  Voss 

In  re:  Stock  owned  by  Julie  Voss.  F- 
28-22248-I>-l. 

Under  th^  authority  of  the  Trading 
with  the  Enemy  Act,  as  amended,  and 
Executive  Order  No.  9095,  as  amended, 
and  pursuant  to  law,  the  undersigned, 
after  investigation,  finding: 

1,  That  Julie  Voss,  whose  last  known 
address  is  Parkstrasse  29,  Warnemunde, 
Germany,  is  a  resident  of  Germany  and  a 
national  of  a  designated  enemy  country 
(Germany) ; 

2.  That  the  property  described  as  fol¬ 
lows:  Six  (6)  shares  of  $1.00  par  value 
common  capital  stock  of  The  Studebaker 
Corporation,  South  Bend,  Indiana,  a  cor¬ 
poration  organized  under  the  laws  of  the 
State  of  Delaware,  evidenced  by  Certif¬ 
icate  Number  081264,  and  registered  in 
the  name  of  Julie  Voss,  together  with  all 
declared  and  unpaid  dividends  thereon, 

is  property  within  the  United  States 
owned  or  controlled  by,  payable  or  de¬ 
liverable  to,  held  on  behalf  of  or  on 
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account  of,  or  owing  to,  or  which  is  evi¬ 
dence  of  ownership  or  control  by,  the 
aforesaid  national  of  a  designated  enemy 
country; 

^  And  determining  that  to  the  extent 
that  such  national  is  a  person  not  within 
a  designated  enemy  country,  the  national 
interest  of  the  United  States  requires 
that  such  person  be  treated  as  a  national 
of  a  designated  enemy  country  (Ger¬ 
many)  ; 

And  having  made  all  determinations 
and  taken  all  action  required  by  law,  in¬ 
cluding  appropriate  consultation  and 
certification,  and  deeming  it  necessary 
in  the  national  interest, 

hereby  vests  in  the  Alien  Property  Cus¬ 
todian  the  property  described  above,  to 
be  held,  used,  administered,  liquidated, 
sold  or  otherwise  dealt  with  in  the  inter¬ 
est  and  for  the  benefit  of  the  United 
States. 

Such  property  and  any  or  all  of  the 
proceeds  thereof  shall  be  held  in  an  ap¬ 
propriate  account  or  accounts,  pending 
further  determination  of  the  Alien  Prop¬ 
erty  Custodian.  This  order  shall  not  be 
deemed  to  constitute  an  admission  by 
the  Alien  Property  Custodian  of  the  law¬ 
fulness  of,  or  acquiescence  in,  or  licensing 
of,  any  set-offs,  charges,  or  deductions, 
nor  shall  it  be  deemed  to  limit  the  power 
of  the  Alien  Property  Custodian  to  re¬ 
turn  such  property  or  the  proceeds 
thereof  in  whole  or  in  part,  nor  shall  it 
be  deemed  to  indicate  that  compensation 
will  not  be  paid  in  lieu  thereof,  if  and 
when  it  should  be  determined  to  take 
any  one  or  all  of  such  actions. 

The  terms  “national”  and  “designated 
enemy  country”  as  used  herein  shall  have 
the  meanings  prescribed  in  section  10  of 
Executive  Order  No.  9095,  as  amended. 

Executed  at  Washington,  D.  C.,  on 
July  31,  1946. 

[seal]  James  E.  Markham, 

Alien  Property  Custodian. 

IF.  R.  Doc.  46-17473:  Plied,  Sept.  26,  1946; 

8:47  a.  m.] 


[Vesting  Order  7543) 

Elsie  Becker 

In  re;  Bank  account  and  securities 
owned  by  Elsie  Becker.  F  28-776,  F  28- 
766-Al.  F  28-776-A2.  F  28-776-A3. 

Under  the  authority  of  the  Trading 
with  the  Enemy  Act,  as  amended,  and 
•Executive  Order  No.  9095,  as  amended, 
and  pursuant  to  law,  the  undersigned, 
after  investigation,  finding: 

1.  That  Elsie  Becker,  whose  last  known 
address  is  %  Carl  Alfred  Becker,  10 
Freiherr  von  Steinstrasse,  Berlin,  (3er- 
many,  is  a  resident  of  Germany  and  a 
national  of  a  designated  enemy  country 
(Germany) ; 

2.  That  the  property  described  as  fol¬ 
lows: 

a.  356  shares  of  $18  par  value  common 
capital  stock  of  Inter-Island  Steam  Navi¬ 
gation  Company,  Ltd.,  Port  and  Mer¬ 
chant  Streets.  Honolulu,  T.  H.,  a  corpo¬ 
ration  organized  under  the  laws  of  the 
Territory  of  Hawaii,  evidenced  by  cer¬ 
tificate  number  5792,  and  registered  in 
the  name  of  Carl  Alfred  Becker,  Guard¬ 
ian  of  the  property  of  Elsie  Becker,  a 


minor,  together  with  all  declared  and 
unpaid  dividends  thereon,  and 

b.  That  certain  debt  or  other  obliga¬ 
tion  of  Hawaiian  Trust  Co.,  Ltd.,  Hono¬ 
lulu,  T.  H.,  arising  out  of  an  open  account, 
entitled  Carl  Alfred  Becker,  Guardian  of 
the  property  of  Elsie  Becker,  a  minor,  and 
any  and  all  rights  to  demand,  enforce 
and  collect  the  same, 

is  property  within  the  United  States 
owned  or  controlled  by,  payable  or  deliv¬ 
erable  to,  held  on  behalf  of  or  on  account 
of,  or  owing  to,  or  which  is  evidence  of 
ownership  or  control  by,  Elsie  Becker,  the 
aforesaid  national  of  a  designated  enemy 
country; 

And  determining  that  to  the  extent 
that  such  national  is  a  person  not  w'ithin 
a  designated  enemy  country,  the  national 
interest  of  the  United  States  requires 
that  such  person  be  treated  as  a  national 
of  a  designated  enemy  country  (Ger¬ 
many)  ; 

And  having  made  all  determinations 
and  taken  all  action  required  by  law,  in¬ 
cluding  appropriate  consultation  and 
certification,  and  deeming  it  necessary 
in  the  national  interest, 

hereby  vests  in  the  Alien  Property  Cus¬ 
todian  the  property  described  above,  to 
be  held,  used,  administered,  liquidated, 
sold  or  otherwise  dealt  with  in  the  in¬ 
terest  and  for  the  benefit  of  the  United 
States. 

Such  property  and  any  or  all  of  the 
proceeds  thereof  shall  be  held  in  an  ap¬ 
propriate  account  or  accounts,  pending 
further  determination  of  the  Alien  Prop¬ 
erty  Custodian.  This  order  shall  not  be 
deemed  to  constitute  an  admission  by  the 
Alien  Property  Custodian  of  the  law¬ 
fulness  of,  or  acquiescence  in,  or  licens¬ 
ing  of,  any  set-offs,  charges  or  deductions, 
nor  shall  it  be  deemed  to  limit  the  power 
of  the  Alien  Property  Custodian  to  re¬ 
turn  such  property  or  the  proceeds 
thereof  in  whole  or  in  part,  nor  shall  it 
be  deemed  to  indicate  that  compensation 
will  not  be  paid  in  lieu  thereof,  if  and 
when  it  should  be  determined  to  take 
any  one  or  all  of  such  actions. 

The  terms  “national”  and  “desig¬ 
nated  enemy  country”  as  used  herein 
shall  have  the  meanings  prescribed  in 
section  10  of  Executive  Order  No.  9095, 
as  amended. 

Executed  at  Washington,  D.  C.,  on 
September  5,  1946. 

[seal]  James  E.  Markham. 

Alien  Property  Custodian. 

[F.  R.  Doc,  46-17474:  Piled.  Sept.  26,  1946: 

8:47  a.  m.l 


[Vesting  Order  7554) 

Yotaro  Fujino  et  al. 

In  re:  Stock  owned  by  Yotaro  Fujino 
and  others  in  Honolulu  Sake  Brewery 
and  Ice  Company,  Limited.  D-39-251. 

Under  the  authority  of  the  Trading 
with  the  Enemy  Act,  as  amended,  and 
Executive  Order  No.  9095,  as  amended, 
and  pursuant  to  law,  the  undersigned, 
after  investigation,  finding: 

1.  That  the  persons  listed  in  para¬ 
graph  2,  whose  last  known  addresses  are 
Japan,  are  residents  of  Japan  and  na¬ 


tionals  of  a  designated  enemy  country 
(Japan) ; 

2.  That  the  property  described  as  fol¬ 
lows:  2509  shares  of  $5  par  value  capital 
stock  of  Honolulu  Sake  Brewery  and  Ice 
Company,  Limited,  2150  Booth  Road, 
Honolulu,  T.  H.,  a  corporation  organ¬ 
ized  under  the  laws  of  the  Territory  of 
Hawaii,  evidenced  by  the  certificates 
listed  below,  registered  in  the  names  of 
and  owned  by  the  persons  listed  below 
in  the  amounts  appearing  opposite  each 
name  as  follows; 


Registered  owner 

Certificate 

No. 

NiinilHr 
of  share.' 

Shoichi  Takeda . 

.98.  22S . 

30 

Yotaro  Fujino . . 

4M . 

Kenichi  Iseri . . . 

7a3 . 

07 

Vichiro  Iwatani . 

132, 

24 

Kiichi  Kishida . 

C30,  631.... 

87 

Magoiehi  Kovama . 

149,279.... 

12 

Sadayoshi  Kurainoto . 

144,  274.... 

12 

Tsunesaku  Matsuinoto . 

119,  249.... 

575 . 

(’Ml 

Toyozo  Mitsuda . 

106,  2.36.... 

40 

90,  220 . 

(Ml 

Kuwato  (Kuwaichl)  N'oniii . 

43.5 . 

.50 

Tanezo  Okihara . 

124,254.... 

21 

415 . 

100 

31 

Yoshisuke  Shinto . 

107,  237.... 

360 . 

100 

10,  61S . 

500 

79,  209 . 

Nl 

74,2t)4 . 

91 

Tajiro  Terada . 

111,241.... 

34 

Masuo  Tsuchivaina . 

122,252.... 

21 

Kiyoji  Tsiikano . 

1.51,281.... 

12 

49,  179 . 

210 

Kisaburo  Yonchiro . 

31,32, 167, 
601. 

401 

47,  177 . 

240 

Hiroo  Kinoshita . 

15.5,  285.... 

Kitsuko  Yamamoto . 

347 . 

3(t 

together  with  all  declared  and  unpaid 
dividends  thereon, 

is  property  within  the  United  States 
owned  or  controlled  by,  payable  or  de¬ 
liverable  to,  held  on  behalf  of  or  on 
account  of,  or  owing  to,  or  which  is  evi¬ 
dence  of  ownership  or  control  by,  the 
aforesaid  nationals  of  a  designated  en¬ 
emy  country; 

And  determining  that  to  the  extent 
that  such  nationals  are  persons  not  with¬ 
in  a  designated  enemy  country,  the  na¬ 
tional  interest  of  the  United  States  re¬ 
quires  that  such  persons  be  treated  as 
nationals  of  a  designated  enemy  country 
(Japan) ; 

And  having  made  all  determinations 
and  taken  all  action  required  by  law, 
including  appropriate  consultation  and 
certification,  and  deeming  it  necessary  in 
the  national  interest, 

hereby  vests  in  the  Alien  Property  Cus¬ 
todian  the  property  described  above,  to 
be  held,  used,  administered,  liquidated, 
sold  or  otherwise  dealt  with  in  the  inter¬ 
est  and  for  the  benefit  of  the  United 
States. 

Such  property  and  any  or  all  of  the 
proceeds  thereof  shall  be  held  in  an  ap¬ 
propriate  account  or  accounts,  pending 
further  determination  of  the  Alien 
Property  Custodian.  This  order  shall 
not  be  deemed  to  constitute  an  admis¬ 
sion  by  the  Alien  Property  Custodian  of 
the  lawfulness  of,  or  acquiescence  in,  or 
licensing  of,  any  set-offs,  charges  or  de¬ 
ductions,  nor  shall  it  be  deemed  to  limit 
the  power  of  the  Alien  Property  Custo¬ 
dian  to  return  such  property  or  the  pro¬ 
ceeds  thereof  in  whole  or  in  part,  nor 
shall  it  be  deemed  to  indicate  that  com- 
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pensation  will  not  be  paid  in  lieu  thereof, 
if  and  when  it  should  be  determined  to 
take  any  one  or  all  of  such  actions. 

The  terms  “national”  and  “designated 
enemy  country”  as  used  herein  shall 
have  the  meanings  prescribed  in  section 
10  of  Executive  Order  No.  9095,  as 
amended. 

Executed  at  Washington,  D.  C.,  on 
September  5,  1946. 

rsEALl  James  E.  Markham, 

Alien  Property  Custodian. 

|F  R.  Doc.  46-17475:  Filed.  Sept.  26.  1946: 

8:47  a.  m.) 


(Vesting  Order  7671] 

Juzo  Kunimune 

In  re:  Stock  owned  by  Juzo  Kunimune 
D-39-18730. 

Under  the  authority  of  the  Trading 
With  the  Enemy  Act,  as  amended,  and 
Executive  Order  No.  9095,  as  amended, 
and  pursuant  to  law,  the  undersigned, 
after  investigation,  finding: 

1.  That  Juzo  Kunimune,  whose  last 
known  address  is  Japan,  is  a  resident  of 
Japan  and  a  national  of  a  designated 
enemy  country  (Japan) ; 

2.  That  the  property  described  as  fol¬ 
lows:  25  shares  of  $10  par  value  capital 
stock  of  Moiliili  Store,  Limited,  2643 
South  King  Street,  Honolulu,  T.  H.,  a 
corporation  organized  under  the  laws  of 
the  Territory  of  Hawaii,  evidenced  by 
Certificate  Number  5,  and  registered  in 
the  name  of  Juzo  Kunimune,  together 
with  all  declared  and  unpaid  dividends 
thereon. 

Is  property  within  the  United .  States 
owned  or  controlled  by,  payable  or  de¬ 
liverable  to.  held  on  behalf  of  or  on  ac¬ 
count  of,  or  owing  to,  or  which  is  evi¬ 
dence  of  ownership  or  control  by,  the 
aforesaid  national  of  a  designated  enemy 
country; 

And  determining  that  to  the  extent 
that  such  national  is  a  person  not  within 
a  designated  enemy  country,  the  na¬ 
tional  interest  of  the  United  States  re¬ 
quires  that  such  person  be  treated  as  a 
national  of  a  designated  enemy  country 
(Japan) ; 

And  having  made  all  determinations 
and  taken  all  action  required  by  law,  in¬ 
cluding  appropriate  consultation  and 
certification,  and  deeming  it  necessary 
in  the  national  interest, 

hereby  vests  in  the  Alien  Property  Cus¬ 
todian  the  property  described  above,  to 
be  held,  used,  administered,  liquidated, 
sold  or  otherwise  dealt  with  in  the  In¬ 
terest  and  for  the  benefit  of  the  United 
States. 

Such  property  and  any  or  all  of  the 
proceeds  thereof  shall  be  held  in  an  ap¬ 
propriate  account  or  accounts,  pending 
further  determination  of  the  Alien  Prop¬ 
erty  Custodian.  This  order  shall  not  be 
deemed  to  constitute  an  admission  by 
the  Alien  Property  Custodian  of  the  law¬ 
fulness  of,  or  acquiescence  in,  or  licens¬ 
ing  of.  any  set-offs,  charges  or  deduc¬ 
tions,  nor  shall  it  be  deemed  to  limit  the 
power  of  the  Alien  Property  Custodian 
to  return  such  property  or  the  proceeds 
thereof  In  whole  or  in  part,  nor  shall  It 
be  deemed  to  Indicate  that  compensation 


will  not  be  paid  in  lieu  thereof.  If  and 
when  it  should  be  determined  to  take 
any  one  or  all  of  such  actions. 

The  terms  “national”  and  “designated 
enemy  country”  as  used  herein  shall 
have  the  meanings  prescribed  in  section 
10  of  Executive  Order  No.  9095,  as 
amended. 

Executed  at  Washington,  D.  C.,  on 
September  5,  1946. 

[seal]  James  E.  Markham, 

Alien  Property  Custodian. 

[F.  R.  Doc.  46-17476:  Piled,  Sept.  26,  1946: 

8:47  a.  m.J 


[Vesting  Order  7579] 

Pacific  Soda  Works,  Limited 

In  re:  Claims  against  Pacific  Soda 
Works.  Limited,  owned  by  Umakichi  Imai 
and  others.  D-39-17461, 

Under  the  authority  of  the  Trading 
with  the  Enemy  Act.  as  amended,  and 
Executive  Order  No.  9095,  as  amended, 
and  pursuant  to  law.  the  undersigned, 
after  investigation,  finding: 

1.  That  the  persons  listed  in  Exhibit  A, 
attached  hereto,  and  by  reference  made  a 
part  hereof,  whose  last  known  addresses 
are  Japan,  are  residents  of  Japan  and 
nationals  of  a  designated  enemy  country 
(Japan) ; 

2.  That  the  property  described  as  fol¬ 
lows:  Those  certain  debts  or  other  obli¬ 
gations  owing  to  the  persons  listed  in  Ex¬ 
hibit  A,  by  Pacific  Soda  Works,  Limited. 
890  South  King  Street.  Honolulu,  T.  H., 
together  with  any  and  all  accruals  there¬ 
to.  and  any  and  all  rights  to  demand, 
enforce  and  collect  the  same, 

is  property  within  the  United  States 
owned  or  controlled  by,  payable  or  de¬ 
liverable  to,  held  on  behalf  of  or  on  ac¬ 
count  of,  or  owing  to,  or  which  is  evi¬ 
dence  of  ownership  or  control  by,  the 
aforesaid  nationals  of  a  designated 
enemy  country; 

And  determining  that  to  the  extent 
that  such  nationals  are  persons  not 
within  a  designated  enemy  country,  the 
national  interest  of  the  United  States  re¬ 
quires  that  such  persons  be  treated  as 
nationals  of  a  designated  enemy  country 
(Japan) ; 

And  having  made  all  determinations 
and  taken  all  action  required  by  law, 
including  appropriate  consultation  and 
certification,  and  deeming  it  necessary 
in  the  national  interest, 

hereby  vests  in  the  Alien  Property  Cus¬ 
todian  the  property  described  above,  to 
be  held,  used,  administered,  liquidated, 
sold  or  otherwise  dealt  with  in  the  in¬ 
terest  and  for  the  benefit  of  the  United 
States. 

Such  property  and  any  or  all  of  the 
proceeds  thereof  shall  be  held  In  an  ap¬ 
propriate  account  or  accoimts,  pending 
further  determination  of  the  Alien  Prop¬ 
erty  Custodian.  This  order  shall  not  be 
deemed  to  constitute  an  admission  by 
the  Alien  Property  Custodian  of  the  law¬ 
fulness  of,  or  acquiescence  in,  or  li¬ 
censing  of,  any  set-offs,  charges  or  de¬ 
ductions.  nor  shall  it  be  deemed  to  limit 
the  power  of  the  Alien  Property  Cus¬ 
todian  to  return  such  property  or  the 


proceeds  thereof  in  whole  or  in  part,  nor 
shall  it  be  deemed  to  indicate  that  com¬ 
pensation  will  not  be  paid  in  lieu  thereof. 

If  and  when  it  should  be  determined  to 
take  any  one  or  all  of  such  actions. 

The  terms  “national”  and  “designated 
enemy  country”  as  used  herein  shall 
have  the  meanings  prescribed  in  section 
10  of  Executive  Order  No.  9095,  as 
amended. 

Executed  at  Washington,  D.  C..  on 
September  5,  1946. 

[seal]  James  E.  Markham, 

Alien  Property  Custodian. 

EXHIBIT  A 

Amount  of  claim  as  of  Aug.  16,  1945  against 
Pacific  Soda  Works,  Limited 

Name: 

Umakichi  Imai _ $23.00 

Yoichi  Kamite . 20.00  . 

Shimoku  Hasulke _  10.  00 

Jewtaro  Doi _  .  40 

Hlzoko  Nishikawa _  3. 40 

Michihel  Nakamura _  20. 00 

Kioshl  Nagata _ ‘ _  6.  00 

Hatsulchi  Oshlma _  4. 00 

Yaraku  Salki _  10. 00 


Total  . . - . . .  96.  80 

(F.  R.  Doc.  46-17477:  Filed,  Sept.  26,  1946: 
8:47  a.  m.} 


(Vesting  Order  7611] 

International  Mortgage  Handelsgesell- 

SCHAFT 

In  re:  Six  packages  and  contents 
thereof,  believed  to  consist  of  synthetic 
precious  stones,  owned  by  International 
Mortgage  Handelsgesellschaft. 

Under  the  authority  of  the  Trading 
with  the  Enemy  Act,  as  amended,  and 
Executive  Order  No.  9095,  as  amended, 
and  pursuant  to  law,  the  undersigned, 
after  investigation,  finding : 

1.  That  International  Mortgage  Han¬ 

delsgesellschaft,  the  last  known  address 
of  which  Is  Berlin,  Germany,  is  a  cor¬ 
poration,  organized  under  the  laws  of 
Germany,  and  which  has  or,  since  the 
effective  date  of  Executive  Order  No. 
8389,  as  amended,  has  had  its  principal 
place  of  business  In  Germany  and  Is  a 
national  of  a  designated  enemy  country 
(Germany) ;  * 

2.  That  the  property  described  as  fol¬ 
lows:  Six  packages  and  contents  thereof, 
believed  to  consist  of  synthetic  precious 
stones,  consigned  to  Edward  Paskow,  30 
Rockefeller  Plaza,  New  York,  New  York, 
by  A.  Baccala,  Wabern-Berne,  Switzer¬ 
land,  presently  in  the  custody  of  United 
States  Post  OflBce  Department,  United 
States  Post  Office,  New  York,  New  York, 
Identified  by  the  following  marks  and 
numbers: 


Marks:  Numbers 

1 . . . . . Br.  1418/9688. 

HSCo . .  1900. 

HSCo .  2021 /B. 

HSCo . 1213/B/l. 

HSCo . . . .  1213/B  2. 

HBOo .  1213/A/l. 


is  property  within  the  United  States 
owned  or  controlled  by,  payable  or  de¬ 
liverable  to,  held  on  behalf  of  or  on  ac- 
ooimt  of,  or  owing  to,  or  which  Is  evi¬ 
dence  of  ownership  or  control  by.  the 
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aforesaid  national  of  a  designated  enemy 
country; 

And  determining  that  to  the  extent 
that  such  national  is  a  person  not  within 
a  designated  enemy  country,  the  national 
interest  of  the  United  States  requires 
that  such  person  be  treated  as  a  national 
of  a  designated  enemy  country  (Ger¬ 
many)  ; 

And  having  made  all  determinations 
and  taken  all  action  required  by  law,  in¬ 
cluding  appropriate  consultation  and  cer¬ 
tification,  and  deeming  it  necessary  in  the 
national  interest, 

hereby  vests  in  the  Alien  Property  Cus¬ 
todian  the  property  described  above,  to 
be  held,  used,  administered,  liquidated, 
sold  or  otherwise  dealt  with  in  the  Inter¬ 
est  and  for  the  benefit  of  the  United 
States. 

Such  property  and  any  or  all  of  the 
proceeds  thereof  shall  be  held  in  an  ap¬ 
propriate  account  or  accounts,  pending 
further  determination  of  the  Alien  Prop¬ 
erty  Custodian.  This  order  shall  not  be 
deemed  to  constitute  an  admission  by 
the  Alien  Property  Custodian  of  the  law¬ 
fulness  of,  or  acquiescence  in,  or  licensing 
of,  any  set-offs,  charges  or  deductions, 
nor  shall  it  be  deemed  to  limit  the  power 
of  the  Alien  Property  Custodian  to  return 
such  property  or  the  proceeds  thereof  in 
whole  or  in  part,  nor  shall  it  be  deemed 
to  indicate  that  compensation  will  not  be 
paid  in  lieu  thereof,  if  and  when  it  should 
be  determined  to  take  any  one  or  all  of 
such  actions. 

Any  person,  except  a  national  of  a  des¬ 
ignated  enemy  country,  asserting  any 
claim  arising  as  a  result  of  this  order 
may,  within  one  year  from  the  date  here¬ 
of,  or  within  such  further  time  as  may  be 
allowed,  file  with  the  Alien  Property  Cus¬ 
todian  on  Form  APC-1,  a  notice  of  claim, 
together  with  a  request  for  a  hearing 
thereon.  Nothing  herein  contained  shall 
be  deemed  to  constitute  an  admission  of 
the  existence,  validity  or  right  to  allow¬ 
ance  of  any  such  claim. 

The  terms  “national”  and  “designated 
enemy  country”  as  used  herein  shall  have 
the  meanings  prescribed  in  section  10  of 
Executive  Order  No.  9095,  as  amended. 

Executed  at  Washington,  D.  C.,  on 
September  18,  1946, 

[seal]  James  E.  Markham, 

Alien  Property  Custodian. 

|F.  R.  Doc.  46-17478;  Piled,  Sept.  26,  1946; 

8:47  a.  m.] 


SEtLKITIES  AND  EXCHANGE  COM- 
.MISSION. 

[File  No.  70-1351] 

Public  Service  Co.  of  Indiana,  Inc. 
Indiana  Gas  &  Water  Co.,  Inc. 

ORDER  GRANTING  APPLICATION  AND  PERMIT¬ 
TING  DECLARATION  TO  BECOME  EFFECTIVE 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  Its 
oflBce  in  the  City  of  Philadelphia,  Pa.,  on 
the  20th  day  of  September  A,  D.  1946, 
Public  Service  Company  of  Indiana. 
Inc.  and  its  subsidiary,  Indiana  Gas  & 
Water  Company,  Inc.,  public  utility  sub¬ 
sidiaries  of  The  Middle  West  Corpora¬ 


tion,  a  registered  holding  company,  hav¬ 
ing  filed  a  joint  application-declaration 
pursuant  to  sections  6  (b),  10  and  12  (f) 
of  the  Public  Utility  Holding  Company 
Act  of  1935  and  Rule  U-43  promulgated 
thereunder  with  respect  to  the  following 
transactions : 

Indiana  Gas  &  Water  Company,  Inc. 
proposes  to  amend  its  articles  of  incor¬ 
poration  so  as  to  provide  for  an  author¬ 
ized  capital  stock  consisting  of  1,000,000 
shares  of  common  stock  of  the  par  value 
of  $10.00  per  share,  and  to  reclassify  its 
presently  outstanding  277,500  shares  of 
common  stock  of  no  par  value  into 
570,948  shares  of  common  stock  of  $10.00 
par  value  per  share.  It  also  proposes  to 
issue  and  sell,  and  Public  Service  Com¬ 
pany  of  Indiana,  Inc.  proposes  to  acquire 
29,052  additional  shares  of  common  stock 
of  the  par  value  of  $10.00  per  share  for 
a  cash  consideration  of  $290,524.24.  The 
Public  Service  Commission  of  Indiana 
has  issued  its  order  approving  such 
transactions.  The  proceeds  from  the 
sale  of  the  common  stock  (together  with 
the  proceeds  from  the  recent  issue  and 
sale  of  $500,000  principal  amount  of 
nine-months  notes  as  well  as  other 
funds)  will  be  used  for  additions  and 
improvements  to  utility  plant. 

Said  application-declaration  having 
been  filed  on  August  9,  1946,  and  notice 
of  said  filing  having  been  duly  given  in 
the  form  and  manner  prescribed  in  Rule 
U-23  promulgated  under  said  act,  and  the 
Commission  not  having  received  a  re¬ 
quest  for  hearing  with  respect  to  said 
application-declaration  within  the  period 
specified  in  said  notice,  or  otherwise,  and 
not  having  ordered  a  hearing  thereon; 
and 

The  Commission  finding  with  respect 
to  said  application  under  section  6  (b) 
that  the  requirements  of  said  section 
have  been  satisfied,  and  with  respect  to 
said  declaration  under  section  12  (f)  of 
the  act  and  Rule  U-43  promulgated 
thereunder  that  the  requirements  of  the 
said  section  and  rule  are  satisfied;  and 

The  Commission  further  finding  with 
respect  to  said  application  under  section 
10  that  no  adverse  findings  are  necessary 
under  section  10  (b)  or  10  (c)  (1)  and 
that  the  transaction  involved  has  the 
tendency  required  by  section  10  (o)  (2) 
subject,  however,  to  the  reservation  or 
jurisdiction  by  the  Commission  to  re¬ 
quire  such  subsequent  action  by  Public 
Service  Company  of  Indiana,  Inc.  and 
Indiana  Gas  &  Water  Company,  Inc., 
or  either  of  them,  as  may  be  deemed 
necessary  under  section  11  (b)  (1)  of  the 
act: 

It  is  hereby  ordered,  Pursuant  to  said 
Rule  U-23  and  the  applicable  provisions 
of  the  act,  that  the  aforesaid  applica¬ 
tion-declaration  be,  and  hereby  is,  grant¬ 
ed  and  permitted  to  become  effective 
forthwith,  subject  to  the  terms  and  con¬ 
ditions  prescribed  in  Rule  U-24  and  to  the 
reservation  of  jurisdiction  recited  above. 

By  the  Commission. 

[seal!  Orval  L.  DuBois, 

Secretary. 

[F.  R.  Doc.  46-17479;  Filed,  Sept.  26,  1946; 

8:45  a.  m.] 


[File  No.  70-1370] 

United  Corp. 

NOTICE  regarding  FILING 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
office  in  the  City  of  Philadelphia,  Penn¬ 
sylvania,  on  the  19th  day  of  September 
1946. 

Notice  is  hereby  given  that  a  declara¬ 
tion  has  been  filed  with  this  Commission 
pursuant  to  the  Public  Utility  Holding 
Company  Act  of  1935  by  The  United 
Corporation  (“United”),  a  registered 
holding  company.  Declarant  has  desig¬ 
nated  section  12  (c)  of  the  act  and  Rule 
U-46  of  the  Rules  and  regulations  pro¬ 
mulgated  thereunder  as  applicable  to  the 
proposed  transactions. 

Notice  is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than  Sep¬ 
tember  26,  1946,  at  5:30  p.  m.,  e.  d.  s.  t. 
request  the  Commission  in  writing  that 
a  hearing  be  held  on  such  matter,  stat¬ 
ing  the  reasons  for  such  request,  the 
nature  of  his  interest  and  the  issues  of 
fact  or  law  raised  by  said  declaration 
which  he  desires  to  controvert,  or  may 
request  that  he  be  notified  if  the  Com¬ 
mission  should  order  a  hearing  thereon. 
Any  such  request  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission.  18th  and  Locust  Streets. 
Philadelphia  3,  Pennsylvania.  At  any 
time  after  September  26,  1946,  such  dec¬ 
laration,  as  filed  or  as  amended,  may 
become  effective  as  provided  in  Rule  U-23 
of  the  rules  and  regulations  promulgated 
under  the  act,  or  the  Commission  may 
exempt  such  transactions  as  provided  in 
Rule  U-20  (a)  and  Rule  U-100  thereof. 

All  interested  persons  are  referred  to 
said  declaration,  which  is  on  file  in  the 
offices  of  this  Commission,  for  a  state¬ 
ment  of  the  transactions  therein  pro¬ 
posed  which  are  summarized  below; 

United  proposes  to  declare  and  pay  the 
quarterly  dividend  on  75  cents  per  share 
which  will  accrue  on  its  $3  Cumulative 
Preference  Stock  on  October  1,  1946. 

As  of  September  11,  1946,  United  had 
outstanding  1,180,799  shares  of  $3  Pref¬ 
erence  Stock,  However,  the  number  of 
shares  of  such  stock  which  may  be  out¬ 
standing  on  the  record  date  of  the  pro¬ 
posed  dividend  cannot  be  determined  at 
this  time,  since  the  company  is  proceed¬ 
ing  with  the  purchase  of  a  limited  num¬ 
ber  of  the  shares  of  such  stock  as  au¬ 
thorized  by  the  Commission’s  Order  of 
August  9,  1946  (Holding  Company  Act 
Release  No.  6936).  Based  on  the  num¬ 
ber  of  shares  outstanding  as  of  Septem¬ 
ber  11, 1946,  the  proposed  dividend  would 
amount  to  $885,  600,  United’s  entire  bal¬ 
ance  in  Earned  Surplus,  estimated  at 
$690,000  as  of  October  1,  1946,  will  be 
utilized  for  the  payment  of  such  divi¬ 
dends,  and  the  remaining  part  of  the  ag¬ 
gregate  amount  of  such  dividend  will  be 
charged  to  unrestricted  capital  surplus 
which  as  of  July  31,  1946  amounted  to 
$29,403,150. 

'The  proposed  transaction  is  described 
as  a  facilitating  step  in  a  program  con¬ 
templated  by  United  to  effectuate  fur¬ 
ther  partial  compliance  with  the  Com¬ 
mission’s  Order  of  August  14, 1943,  direct¬ 
ing  United  to  change  its  capitalization 
to  one  class  of  stock,  namely,  common 
stock,  and  to  take  such  action  as  will 
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cause  it  to  cease  to  be  a  holding  company. 
As  part  of  such  program.  United  pursu¬ 
ant  to  authorization  contained  in  the 
Commission’s  Order  of  July  17,  1946 
(Holding  Company  Act  Release  No.  6787) 
has  paid  in  full  all  dividends  on  its  $3 
Preference  Stock  accumulated  up  to  and 
Including  July  1,  1946  and  contemplates 
the  filing  of  plans,  which  are  not  before 
us  for  approval  at  this  time,  providing 
for  the  disposition  of  the  bulk  of  United’s 
holdings  of  the  common  stock  of  Niagara 
Hudson  Power  Corporation  by  offering 
to  United’s  common  stockholders  the 
right  to  purchase  such  securities  and 
providing  for  the  elimination  of  United’s 
$3  Cumulative  Preference  Stock. 

The  company  states  that  the  plan  for 
disposing  of  its  holdings  of  the  common 
stock  of  Niagara  Hudson  Power  Com¬ 
pany  will  be  legally  simplified,  if  in  ad¬ 
vance  of  such  an  offering,  all  dividends 
on  the  $3  Preference  Stock  are  declared 
and  paid  as  they  accrued. 

United  requests  that  the  Commission’s 
order  permitting  the  declaration  herein 
to  become  effective  on  or  before  October 
1. 1946  and  become  effective  forthwith  in 
order  to  permit  the  declaration  and  pay¬ 
ment  of  dividends  accruing  on  that  date. 

By  the  Commission. 

(SEAL]  Orval  L.  Du  Bois, 

Secretary. 

IF  R.  Doc.  46-17480;  Filed,  Sept.  26.  1946; 

8:45  a.  m.) 


OFFICE  OF  PRICE  ADMINISTRATION. 

IMPR  120,  Order  1749] 

Bruketta  &  Sons  Coal  Co.  et  al. 

ESTABLISHMENT  OF  MAXIMUM  PRICES  AND 
PRICE  CLASSIFICATIONS 

For  the  reasons  set  forth  in  an  accom¬ 
panying  opinion,  and  in  accordance  with 
§  1340.210  (a)  (6)  of  Maximum  Price 
Regulation  No.  120;  It  is  ordered: 

Producers  identified  herein  operate 
named  mines  assigned  the  mine  index 
numbers,  the  price  classifications  and 
the  maximum  prices  in  cents  per  net  * 
ton  for  the  indicated  uses  and  shipments 
as  set  forth  herein.  All  are  in  District 
No.  10.  The  mine  index  numbers  and  the 
price  classifications  assigned  are  per¬ 
manent  but  the  maximum  prices  may  be 
changed  by  an  amendment  issued  after 
the  effective  date  of  this  order.  Where 
such  an  amendment  is  issued  for  the  dis¬ 
trict  in  which  the  mines  involved  herein 
are  located  and  where  the  amendment 
makes  no  particular  reference  to  a  mine 
or  mines  involved  herein,  the  prices  shall 
be  the  prices  set  forth  in  such  amend¬ 
ment  for  the  price  classification  of  the 
respective  si^e  groups.  The  location  of 
each  mine  is  given  by  county  and  state. 
The  maximum  prices  stated  to  be  for 
truck  shipment  are  in  cents  per  net  ton 
I-  0.  b.  the  mine  or  preparation  plant  and 
1^’hen  stated  to  be  for  rail  shipment  or  for 
railroad  locomotive  fuel  are  in  cents  per 
net  ton  f.  o.  b.  rail  shipping  point.  In 
cases  where  mines  ship  coals  by  river  the 
prices  for  such  shipments  are  those  es¬ 
tablished  for  rail  shipment  and  are  In 
cents  per  net  ton  f.  o.  b.  river  shippinf 


point.  However,  producer  is  subject  to  provisions  of  Maximum  Price  Regula- 
the  provisions  of  §  1340.221  and  all  other  tion  No.  120. 


BRrKETTA*  Sons  Coal  Co.,  R.  F.D.,  No.  2  Farmington,  111.,  BEVEEiTAi  Sons  Mine,  No.  5  Seam,  Mink  Indev 
No.  660,'  Fulton  Countt,  III.,  Kail  Shipping  Points,  Canton  and  Farmington,  111.,  Deep  Mine,  Maximum 
Kail  Price  Group  No.  25,  Fulton-Peoria  Subdistrict 


i  Previously  established. 

’Sire  group  No.  7,  rail  shipped  coal:  Railroad  locomotive  fuel  300,  for  all  other  uses  285. 


Pekin  Coal  Co.,  Equality,  III.,  Pekin  Mine.  No.  5  Seam,  Mine  Index  No.  1144,'  Gallatin  County  111.,  Rau. 
Shipping  Point,  Equauit,  III.,  Deep  Mine,  Maximum  Rail  Price  Group  No.  2,  Southern  Subdistrkt 


Kail  shipments  fo^all 
uses . . 

395 

395 

365 

365 

(») 

350 

365 

295  ! 

2f>5 

200 

1  1 

150  1 . 

275 

Truck  shipment 

385 

385 

37U 

300 

330 

310  1 

280 

215 

1  I 

295 

1 . 1 . 

i  Previously  established. 

>  Size  group  No.  7,  rail  shipped  coal;  Railroad  locomotive  fuel  325,  for  all  other  uses  325. 


This  order  shall  become  effective 
September  27,  1946. 


Issued  this  26th  day  of  September 
1946. 


Robert  A.  Nixon, 
Acting  Administrator. 


OPINION  accompanying  ORDER  1749  UNDER 
MAXIMUM  PRICE  REGULATION  120 


trict  No.  10.  The  prices  and  classifica¬ 
tions  established  are  those  recommended 
by  the  committee  and  those  requested  by 
the  applicants,  if  a  request  was  made, 
and  are  fair  and  equitable. 

|P.  R.  Doc.  46-17463;  Filed,  Sept.  26,  1946; 
8:48  a.  m.] 


The  order  which  this  opinion  accom¬ 
panies  establishes  maximum  prices  and 
price  classifications  and  assigns  mine  in¬ 
dex  numbers  to  mines  in  District  No.  10 
which  had  not  been  classified  and  num¬ 
bered  by  the  former  Bituminous  Coal  Di¬ 
vision.  This  Is  done  in  accordance  with 
§  1340.210  (a)  (6)  of  the  Regulation 
which  provides  for  this  action. 

Under  this  section,  a  producer  is  re¬ 
quired  to  file  an  application  for  maxi¬ 
mum  prices  and  classifications  based 
upon  those  of  the  nearest  mine  in  the 
same  or  substantially  similar  seams. 
Generally  the  producer  requests  the 
prices  and  classifications  he  deems 
proper. 

This  application  was  then  submitted  to 
the  industry  advisory  committee  for  Dis- 


|MPR  188,  Order  6207] 

Waco  Products  Corp. 

APPROVAL  of  MAXIMUM  PRICES 

For  the  reasons  set  forth  in  an  opinion 
Issued  simultaneously  herewith  and  filed 
with  the  Division  of  the  Federal  Register, 
and  pursuant  to  S  1499.158  of  Maximum 
Price  Regulation  No.  188;  It  is  ordered: 

(a)  This  order  establishes  maximum 
prices  for  sales  and  deliveries  of  certain 
articles  manufactured  by  Waco  Products 
Corporation,  410  Asylum  Street,  Hart¬ 
ford,  Connecticut. 

(1)  For  all  sales  and  deliveries  to  the 
following  classes  of  purchasers  by  the 
sellers  indicated  below,  the  maximum 
prices  are  those  set  forth  below : 


Model  No. 

Brand 

Description 

Celling  price  (o— 

Dis¬ 

tribu¬ 

tor 

1 

1 

Dealer 

Con¬ 

sumer 

Children’s  console  phouo.... 

Waco. . . 

j 

Console  acoustic  phono,  electric  motor,  manual, 
papier  mache  hom,  plywood  cabiuet,  cream 
finish,  26  X  14  z  Also  same  model  in 

wanut  finish, 

$14.88 

$18. 61 

1 

$32.  50 

Ceiling  price  to  the  consumer  includes  the  Federal  excise  tax.  Terms  are  2^i  teu  days,  net  30  days,  f.  o.  b.  factory 


These  maximum  prices  are  for  the  arti¬ 
cles  described  in  the  manufacturer’s  ap¬ 
plication  dated  August  30,  1946. 

(2)  For  sales  by  the  manufacturer,  the 
maximum  prices  apply  to  all  sales  and 
deliveries  since  Maximum  Price  Regu¬ 
lation  No.  188  became  applicable  to 
those  sales  and  deliveries. 

(3)  For  sales  by  persons  other  than 
the  manufacturer,  the  maximum  prices 
apply  to  all  sales  and  deliveries  after  the 
effective  date  of  this  order.  Those 
prices  are  subject  to  each  seller’s  cus¬ 
tomary  terms,  and  conditions  of  sale  on 
sales  of  similar  articles. 

(4)  If  the  manufacturer  wishes  to 
make  sales  and  deliveries  to  any  other 


class  of  purchaser  or  on  other  terms 
and  conditions  of  sale,  he  must  apply 
to  the  OflBce  of  Price  Administration, 
Washington  25,  D.  C.,  under  the  Fourth 
Pricing  Method,  §  1499.158  of  Maximum 
Price  Regulation  No.  188,  for  the  estab¬ 
lishment  of  maximum  prices  for  those 
sales,  and  no  sales  or  deliveries  may  be 
made  until  maximum  prices  have  been 
authorized  by  the  Office  of  Price  Ad¬ 
ministration. 

(b)  The  manufacturer  shall  attach  a 
tag  or  label  to  every  article  for  which 
a  maximum  price  for  sales  to  consumers 
Is  established  by  this  order.  That  tag 
or  label  shall  contain  the  following 
statement: 
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OPA  Retail  Ceiling  Price— $32.60 
Do  Not  Detach 

(c)  At  the  time  of,  or  prior  to,  tha 
first  invoice  to  each  purchaser  for  re¬ 
sale,  the  seller  shall  notify  the  purchaser 
in  writing  of  the  maximum  prices  and 
conditions  established  by  this  order  for 
sales  by  the  purchaser.  This  notice  may 
be  given  in  any  convenient  form. 

(d)  This  order  may  be  revoked  or 
amended  by  the  Price  Administrator  at 
any  time. 

(e)  This  order  shall  become  effective 
on  the  27th  day  of  September  1946. 

Issued  this  26th  day  of  September 
1946. 

[SEALl  Geoffrey  Baker, 

Acting  Administrator. 

OPINION  ACCOMPANYING  ORDER  NO.  5207  UN¬ 
DER  SECTION  1499.158  OF  MAXIMUM  PRICE 

REGULATION  188 

The  applicant,  Waco  Products  Corpo¬ 
ration,  410  Asylum  Street,  Hartford,  Con¬ 
necticut,  applied  for  price  approval  for  its 
new  children’s  acoustic  console  electric 
phono  on  August  30,  and  requested  ceiling 
prices  to  distributors,  dealers,  and  con¬ 
sumers. 

Since  the  applicant  has  not  previ¬ 
ously  manufactured  an  article  the  maxi¬ 
mum  price  of  which  may  be  used  as  a 
basis  for  pricing  the  articles  described 
in  the  application  under  one  of  the  first 
three  pricing  methods  of  Maximum  Price 
Regulation  No.  188,  it  has  been  necessary 
to  consider  the  application  under  the 
Fourth  Pricing  Method,  §  1499.158, 
which  requires  that  prices  be  set  in  line 
with  the  level  of  maximum  prices  estab¬ 
lished  by  Maximum  Price  Regulation 
No.  188. 

The  specifications,  construction  and 
design  of  the  applicant’s  product  have 
been  compared  with  those  of  comparable 
competitive  articles  for  which  maximum 
prices  have  been  properly  established 
under  the  regulation.  The  prices  estab¬ 
lished  by  this  order  are  in  line  with  the 
maximum  prices  of  those  comparable 
articles  for  sales  to  the  same  classes  of 
purchasers  and  are,  therefore,  in  line 
with  the  level  of  maximum  prices  estab¬ 
lished  by  Maximum  Price  Regulation 
No.  188. 

Highly  inflationary  tendencies  have 
developed  as  a  result  of  a  great  shortage 
in  the  supply  of  these  articles.  The  Ad¬ 
ministrator  has,  therefore,  deemed  it 
advisable  to  establish  maximum  resale 
prices.  These  prices  are  in  line  with  the 
general  levels  of  maximum  resale  prices 
for  similar  merchandise,  allowing  the 
sellers  markups  normally  enjoyed  in  the 
industry  for  their  types  of  distributive 
operations. 

|F.  R.  Doc.  46-17431;  Piled,  Sept.  26.  1946; 

8:47  a.  m.l 


[MPR  120,  Order  1750] 

Black  Diamond  Coal  Mining  Co.  et  al. 

ESTABLISHMENT  OF  MAXIMUM  PRICES  AND 
PRICE  CLASSIFICATIONS 

For  the  reasons  set  forth  in  an  accom¬ 
panying  opinion,  and  in  accordance  with 
§  1340.210  (a)  (6)  of  Maximum  Price 
Regulation  No.  120,  It  is  ordered: 


Producers  identified  herein  operate 
named  mines  assigned  the  mine  index 
numbers,  the  price  classifications  and  the 
maximum  prices  in  cents  per  net  ton  for 
the  indicated  uses  and  shipments  as  set 
forth  herein.  All  are  in  District  No.  9. 
The  mine  index  numbers  and  the  price 
classifications  assigned  are  permanent 
but  the  maximum  prices  may  be  changed 
by  an  amendment  issued  after  the  effec¬ 
tive  date  of  this  order.  Where  such  an 
amendment  is  issued  for  the  district  in 
which  the  mines  involved  herein  are 
located  and  where  the  amendment  makes 
no  particular  reference  to  a  mine  or 
mines  involved  herein,  the  prices  shall 
be  the  prices  set  forth  in  such  amend¬ 


ment  for  the  price  classifications  of  the 
respective  size  groups.  The  location  of 
each  mine  is  given  by  county  and  State. 
The  maximum  prices  stated  to  be  for 
truck  shipment  are  in  cents  per  net  ton 
f.  0.  b.  The  mine  or  preparation  plant 
and  when  stated  to  be  for  rail  shipment 
or  for  railroad  fuel  are  in  cents  per  net 
ton  f.  o.  b.  rail  shipping  point.  In  cases 
where  mines  ship  coals  by  river  the  prices 
for  such  shipments  are  those  established 
for  rail  shipment  and  are  in  cents  per 
net  ton  f.  o.  b.  river  shipping  point. 
However,  producer  is  subject  to  the  pro¬ 
visions  of  §  1340.220  and  all  other  pro¬ 
visions  of  Maximum  Price  Regulation 
No.  120. 


(F.  E.  Jones,  Receiver)  Black  Diamond  Coal  Mining  Co.,  Drakesboro,  Kt..  Black  Diamond  No.  5  Mine. 
llTH  Seam,  Mine  Index  No.  2066,  Muhlenberg  County,  Kt.,  Rail  Shipping  Point,  Drakesboro,  Kt.,  Strip 
Mine,  Maximum  Price  Group  No.  3,  for  Rail  Shipments  and  Railroad  Fuel,  the  Maximum  Prices  Listed 
Below  are  Appucable  Only  to  Strip-Mined  Coal 


Size  group  Nos. 


1  to  6 
incl. 

T 

8  to  12 
incl. 

17  to  22 
incl. 

13, 14 

23,  24 

26  to  29 
incl. 

15, 16 

2.') 

Rail  shipments  and  railroad  fuel _ 

245 

235 

225 

1 

255 

200 

255 

205 

160 

190 

Consolidated  size  groups _ ..... _ 

A 

B 

O 

Truck  shipment.. . . 

305 

270 

260 

225 

Canet  Creek  Mining  Co.,  P.  O.  Box  411,  Memphis,  Tenn.,  Canet  Creek  Mine,  11th  Seam,  Mine  Index 
No.  2061,  Muhlenberg  County,  Ky.,  Rail  Shipping  Point,  Canet  Creek,  Kt.,  Deep  Mine,  Maximum  Price 
Group  No.  3,  for  Rail  Shipments  and  Railroad  Fuel,  the  Maximum  Prices  Listed  Below  are  Applicable 
Only  to  Machine  Loaded  Coal 


Rail  shipments  and  railroad  fuel . 

245 

A 

305 

235 

B 

270 

225 

C 

260 

256 

D 

225 

200 

255 

205 

150 

190 

Truck  shipment . . 

Chapman  Brothers,  Lewisport.  Ky.,  Chapman  Mine,  No.  6  Seam,  Mine  Index  No.  2065,  Hancock  County. 
Kt.,  Rail  Shipping  Point,  Lewisport,  Ky.,  Strip  Mine,  Maximum  Price  Group  No.  2,  for  Rail  Shipments 
and  Railroad  Fuel,  the  Maximum  Prices  Listed  Below  are  Applicable  Only  to  Strip-Mined  Coal 

Rail  sliipments  and  railroad  fuel . 

295 

A 

305 

250 

B 

270 

335 

C 

260 

D 

225 

270 

305 

165 

Truck  sliipment . . . . . . . 

OuERiNO  Mining  Co%  P.  O.  Box  255.  Beaver  Dam,  Kt.,  Martin  Mine,  Ninth  Vein  Seam,  Mine  Index 
No.  2063,  Ohio  County,  Ky.,  Rail  Shipping  Point:  Beaver  Dam,  Kt.,  Strip  Mine,  Maximum  Price  Group 
No.  3,  for  Rail  Shipments  and  Railroad  Fuel,  the  Maximum  Prices  Listed  Below  Are  Applicable  Only 
To  Strip-Mined  Coal 


Rail  shipments  and  railroad  fuel _ 

245 

A 

235 

B 

226 

C 

255 

1> 

200  1 

255 

205 

150 

190 

305 

2% 

1 

260 

225 

S.  L.  Harvey,  Providence,  Kt.,  Harvey  No.  1  Mine,  Nimth  Vein  Seam,  Mine  Index  No.  2064,  Webster 
Cou  tt,  Ky.,  Rail  Shipping  Point:  Clay,  Ky.,  Deep  Mine,  Maximum  Price  Group  No.  3,  for  Rail  Ship¬ 
ments  AND  Railroad  Fuel,  the  Maximum  Prices  Listed  Below  Are  .Applicable  Only  to  Hand-Loaded 
Coal 


Rail  shipments  and  railroad  fuel . 

Consolidated  size  groups . . ..... 

270 

A 

260 

B 

250 

C 

280 

D 

226 

280 

230 

175  1  215 

330 

295 

286 

250 

1 

Sentry  Coal  Minhng  Co.,  114  West  Eleventh  Street,  Kansas  City,  Mo.,  Sentry  No.  11  Mine,  Eleventh 
Seam,  Mine  Inhiex  No.  2062,  Hopkins  County,  Kt.,  Rail  Shipping  Point,  Madisonville  (Sentry),  Kt.. 
Strip  Mine,  Maximum  Price  Group  No.  3,  for  Rail  Shipments  and  Railroad  Fuel,  the  Maximum  Prices 
Listed  Below  Are  Appucable  Only  to  Strip-Mined  Coal 


Rail  shipments  and  railroad  fuel . 

246 

A 

305 

235 

B 

270 

225 

0 

260 

265 

D 

225 

200 

256 

205 

150 

190 

_  , 

This  order  shall  become  effective  Sep¬ 
tember  27,  1946. 

Issued  this  26th  day  of  September  1946. 

Robert  A.  Nixon, 
Acting  Administrator. 

OPINION  ACCOMPANYING  ORDER  1750  UNDER 
MAXIMUM  PRICE  REGULATION  120 

The  order  which  this  opinion  accom¬ 
panies  establishes  maximum  prices  and 
price  classifications  and  assigns  mine  in¬ 
dex  numbers  to  mines  in  District  No.  9 


which  had  not  been  classified  and  num¬ 
bered  by  the  former  Bituminous  Coal 
Division,  This  is  done  in  accordance  with 
§  1340.210  (a)  (6)  of  the  Regulation 
which  provides  for  this  action. 

Under  this  section,  a  producer  is  re¬ 
quired  to  file  an  application  for  maxi¬ 
mum  prices  and  classifications  based 
upon  those  of  the  nearest  mine  in  the 
same  or  substantially  similar  seams.  G3n- 
erally  the  producer  requests  the  prices 
and  classifications  he  deems  proper. 
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This  application  was  then  submitted 
to  the  industry  advisory  committee  for 
District  No.  9.  The  prices  and  classifica¬ 
tions  established  are  those  recommended 
by  the  committee  and  those  requested  by 
the  applicants,  if  a  request  was  made, 
and  are  fair  and  equitable. 

|F.  R.  Doc.  46-17464:  Filed,  Sept.  26.  1946; 
8:48  a.  m.] 


[RMPR  506,  Arndt.  2  to  Order  7] 
Fairfield  Glove  and  Mitten  Co. 

ADJUSTMENT  OF  MAXIMUM  PRICES 

Amendment  2  to  Order  No.  7  under  sec¬ 
tion  4  (b)  of  Revised  Maximum  Price 
Regulation  506,  maximum  prices  for 
staple  work  gloves.  Docket  No.  N6657- 
506-48-7. 


For  the  reasons  set  forth  In  the  opin¬ 
ion  issued  simultaneously  herewith;  It 
is  ordered: 

Order  No.  7  under  section  4  (b)  of 
RMPR  506  is  amended  in  the  followfhg 
respects. 

(1)  Paragraph  (a)  is  amended  to  read 
as  follows: 

(a)  Fairfield  Glove  and  Mitten  Com¬ 
pany,  Fairfield,  Iowa,  may  sell  and  deliver 
to  any  purchaser,  and  such  purchaser 
may  buy  from  it,  the  staple  work  gloves 
listed  in  the  following  table  at  or  below 
the  price  computed,  as  directed  in  RMPR 
506,  section  4,  Appendix  A  and  Appendix 
E,  from  the  base  price  and  adjustment 
factors  set  forth  for  such  gloves  in  the 
following  table: 


style  Xo. 

IfIovi'  tkscription 

Column  A 

Ba.se  price 

C<iluuin  B 

Adjustment 

factors 

(iroup  1 

Croup  1 1 

Flannel 

,  Tubinp 

47:12TK 

Men’s  fnurcliettc  cut  12ouuc(',  sinpio  thickness  nap  out  white 
canton  flannel  back  and  palm,  two  thumb  husker,  8  ounce 

$2.83  i 

$1.63 

$0. 43 

157  K 

Men’s  12  ounce  sinple  thickness  naj)out  white  canton  flannel 
back  and  palm,  2  thumb  “huskinp”  mitten  8  oz.  brown 
flannel  patciieson  all  thumbs,  knit  wrist . 

2.6  It'/ 

2.86 

5.  46 

.43 

4H32K 

Men’s  fourchette  cut  12  oz.  sinple  thickness  nai>  cut  white 
canton  flannel  hack  and  jialm,  two  20  oz.  double  thickue.ss 
thumb  “husker”  plovc,  knit  wrist . 

■2.99 

3.26 

5.  8.1 

.43 

<2)  Subparagraph  (b)  (1)  is  amended 
to  read  as  follows: 

(1)  The  instructions  for  manufac¬ 
turers  in  Appendix  A  and  Appendix  E 
and  the  rules  relating  to  the  pricing  of 
“seconds”  contained  in  section  4  (c)  of 
RMPR  506. 

(3)  The  notice  contained  in  para¬ 
graph  (d)  is  amended  to  read  as  follows: 

This  notice  is  sent  to  you  as  required  by 
Order  No.  7  under  section  4  (b)  of  Revised 
Maximum  Price  Regulation  506  issued  by  the 
Office  of  Price  Administration.  It  lists  cell¬ 
ing  prices  fixed  by  OPA  for  the  work  gloves 
enumerated  in  the  table  below,  manufac¬ 
tured  by  Fairfield  Glove  &  Mitten  Company, 
Fairfield  Iowa. 

OPA  has  ruled  that  the  manufacturer  may 
sell  this  number  at  or  below  the  prices  listed 
in  Column  A  below,  subject  to  the  provisions 
of  Section  4  (a)  of  RMPR  506  with  respect 
to  the  quota  of  deliveries  which  must  be 
made  at  Group  I  prices.  Wholesalers  will 
determine  their  celling  prices  for  regular 
sales  at  wholesale  in  accordance  with  section 
8  (a)  (2)  of  RMPR  506,  and  retailers,  in 
accordance  with  section  2. 

Style  No.  Column  A 

Manufacturer's  prices 
Group  I  Group  II 

ceiling  ceiling 

(here  list  your  ceiling  prices  In 
effect  on  the  date  of  delivery  of 
the  gloves  to  the  customer.) 

4732TKS 
167  KS 
4832KS 

You  will  note  that  the  letter  S  follows  the 
manufacturer’s  lot  number  or  brand  name. 
This  letter  Indicates  that  this  glove  has  been 
specifically  priced  by  OPA  under  section  4 
(b). 

Is.sued  and  effective  this  26th  day  of 
September  1946. 

Geoffrey  Baker, 
Acting  Adminietraior, 
No.  189 - 17 


OPINION  ACCOMPANYING  AMENDMENT  2  TO 

ORDER  7  UNDER  SECTION  4  (b)  OF  REVISED 

MAXIMUM  PRICE  REGULATION  506 

The  order  hereby  amended  provided 
maximum  prices  for  certain  staple  work 
gloves  manufactured  by  the  Fairfield 
Glove  and  Mitten  Company.  Prices  es¬ 
tablished  were  “in-line”  with  prices  of 
comparable  gloves  specifically  priced  un¬ 
der  RMPR  506  on  July  11,  1944. 

Since  that  date  there  have  been  four 
amendments  to  RMPR  506,  affecting 
prices,  the  latest  (Amendment  5,  effec¬ 
tive  September  11,  1946)  requiring  spe¬ 
cial  adjustment  factors  in  addition  to 
specific  base  prices  to  determine  ceiling 
prices.  The  prices  provided  in  the  order 
are,  therefore,  no  longer  in  line  with 
those  specifically  provided  in  RMPR  506, 
as  amended. 

The  accompanying  amendment  pro¬ 
vides  base  prices  and  adjustment  factors 
for  the  gloves  specified  in  the  order  in 
line  with  the  base  prices  and  adjustment 
factors  specifically  provided  for  com¬ 
parable  gloves  in  RMPR  506,  as  amended. 
Lot  No.  108  is  omitted  from  the  order.  It 
is  no  longer  manufactured. 

[F.  R.  Doc.  46-17433;  Filed,  Sept.  26.  1946; 

8:47  a.  m.] 


(MPR  580.  Arndt.  1  to  Order  73) 

Hat  Corp.  of  America 
ESTABLISHMENT  OF  CEILING  PRICES 

Maximum  Price  Regulation  580, 
Amendment  1  to  Order  73.  Establishing 
ceiling  prices  at  retail  for  certain  arti¬ 
cles.  Docket  No.  6063-580-13-722.  For 
the  reasons  set  forth  In  the  opinion 
Issued  simultaneously  herewith.  Order 
No.  73  issued  under  section  13  of  Maxi¬ 
mum  Price  Regulation  580  on  application 


of  Hat  Corporation  of  America,  417  Fifth 
Avenue,  New  York  16,  New  York,  is 
amended  in  the  following  respects: 

1.  Paragraph  (a)  is  amended  to  estab¬ 
lish  uniform  retail  ceiling  prices  for  the 
following  women’s  hat  cost  lines,  which 
are  added  to  those  already  covered  by  the 
order: 

Women’s  Hats 


Brand  name 


Manutacturer’s 
selling  price 
(iwr  domi) 


("cilin); 
price  at 
retail  (ihht 
unit) 


Itobh.*!,  Knox,  or  Dun-  $1  Sit  dark . . 

lap.  SISU  light . 

dark . 

$•207  light . 

$210-$21f.  dark... 
$21»-$'22.‘i  light... 
$222  d:irk . 


$231  light . 

$234  dark . 

$243  light . 

$'240  ilark . 

$■249  light . 

$270  dark . 

$279  light . 

W(K)  dlirk . 

$;>09  light . 

$:«0  dark. . 

$.3;v.t  light . 

$3(>0  dark.. . 

$309  light . 

$390  dark . 

$■199  light . 


$10.  00 

31.  'At 

32.  .Ml 
:i4.  (Kl 

00 

:«).  .10 
37.  .10 
:i9. 00 
.10 
40.00 

40.  00 

41.  .10 
45.  tio 
4(1.  .HI 
.10.00 
.11.  .10 
.15. 00 
5«.  .K) 
00.  00 
fil.  .10 

05.  on 
60.50 


2.  Paragraph  (b)  is  amended  to  read 
as  follows: 

(b)  The  retail  ceiling  price  of  each 
article  covered  by  the  order  shall  apply 
in  place  of  the  ceiling  price  which  has 
been  or  would  otherwise  be  established 
under  this  or  any  other  regulation,  and 
shall  apply  to  any  other  article  of  the 
same  type,  having  the  same  selling  price 
to  the  retailer,  the  same  brand  name, 
and  first  sold  by  the  manufacturer  after 
the  effective  date  of  this  order. 

3.  Paragraph  (c)  is  amended  by  delet¬ 
ing  the  phrase  “Maximum  Price  Regu¬ 
lation  No.  580”  and  substituting  there¬ 
for  the  phrase  ‘‘the  regulation  which 
would  apply  in  the  absence  of  this  order,” 

4.  Paragraph  (c)  is  further  amended 
by  adding  thereto  the  following  undes¬ 
ignated  paragraph: 

Upon  issuance  of  any  amendment  to 
this  order  which  either  adds  an  article 
to  those  already  covered  by  the  order 
or  changes  the  retail  ceiling  price  of  a 
covered  article.  Hat.  Corporation  of 
America,  as  to  such  article,  must  com¬ 
ply  with  the  preticketing  requirements 
of  this  paragraph  within  30  days  after 
the  issuance  of  the  amendment.  After 
60  days  from  the  issuance  date,  no  re¬ 
tailer  may  offer  or  sell  the  article  unless 
it  is  ticketed  in  accordance  with  the  re¬ 
quirements  of  this  paragraph.  Prior  to 
the  expiration  of  the  60  day  period,  un¬ 
less  the  article  is  so  ticketed,  the  re¬ 
tailer  shall  comply  with  the  marking, 
tagging  and  posting  provisions  of  the 
regulation  which  would  apply  in  the  ab¬ 
sence  of  this  order. 

5.  Paragraph  (d)  is  amended  by  add¬ 
ing  the  following: 

(d)  Within  15  days  after  the  effective 
date  of  any  amendment  to  the  order, 
the  seller  shall  send  a  copy  of  the  amend¬ 
ment  to  each  purchaser  to  whom,  within 
two  months  immediately  prior  to  the  ef- 
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fectlve  date  of  such  amendment,  the 
seller  had  delivered  any  article  the  sale 
of  which  is  affected  in  any  manner  by 
the  amendment.  The  seller  shall  also 
send  a  copy  to  all  other  purchasers  at 
the  time  of  or  before  the  first  delivery 
of  the  article  subsequent  to  the  effective 
date  of  the  amendment. 

6.  Paragraph  (e)  is  amended  by  delet¬ 
ing  the  phrase  “Maximum  Price  Regu¬ 
lation  No.  580”  and  substituting  there¬ 
for  the  phrase  “the  regulation  which 
would  apply  in  the  absence  of  this  order.” 

This  amendment  shall  become  effec¬ 
tive  September  27,  1946. 

Issued  this  26th  day  of  September  1946. 

Robert  A.  Nixon, 
Acting  Administrator. 

OPINION  accompanying  AMENDMENT  1  TO 

ORDER  NO.  73  UNDER  MAXIMUM  PRICE  REG- 

ULAIION  NO.  580 

The  accompanying  amendment  to 
Order  No.  73  issued  to  Hat  Corporation 
of  America,  417  Fifth  Avenue,  New  York 
16,  New  York,  under  section  13  of  Maxi¬ 
mum  Price  Regulation  580,  establishes 
uniform  retail  ceiling  prices  for  addi¬ 
tional  women’s  hat  styles  on  which  the 
manufacturer  is  resuming  production 
after  an  interruption  due  to  wartime  re¬ 
strictions.  This  will  enable  the  manu¬ 
facturer  to  continue  his  practice  of 
maintaining  uniform 'retail  selling  prices 
on  his  branded  merchandise. 

Paragraph  (b)  is  amended  to  provide, 
under  specified  conditions,  an  automatic 
method  for  e.stabli.shing  a  uniform  retail 
ceiling  for  branded  articles  not  included 
in  the  order  and  first  sold  by  the  manu¬ 
facturer  after  the  effective  date  of  the 
order. 

With  respect  to  articles  for  which  re¬ 
tail  ceiling  prices  are  established  by 
amendment,  provision  is  made  for  the 
suspension  of  the  preticketing  require¬ 
ments  for  a  specified  period. 

The  amendment  also  broadens  the  no¬ 
tice  provision  in  paragraph  (d). 

|F.  R.  Doc.  46  17580;  Filed.  Sept.  26,  1946; 
^  11:25  a.m.] 


|MPR  591,  Order  827] 

Crocker  Co. 

AUTHORIZATION  OF  ‘  MAXIMUM  PRICES  OF 
MAGNESIUM  COMBINATION 

For  the  reasons  set  forth  in  an  opinion 
issued  simultaneously  herewith  and  filed 
with  the  Division  of  the  Federal  Register 
and  pursuant  to  section  9  of  Maximum 
Price  Regulation  No.  591;  It  is  ordered: 

(ai  1.  The  maximum  net  prices,  ex¬ 
tended  for  sales  by  any  person  to  con¬ 
sumers  cf  the  following  sizes  of  mag¬ 
nesium  combination  screen  and  storm 
window,  manufactured  by  W.  W.  Crock¬ 
er  Company  of  Cambridge,  Massachu¬ 
setts  ard  as  described  in  the  application 
dated  August  19,  1946  which  is  on  file 
with  the  Mechanical  Building  Equip¬ 
ment  Price  Branch,  Office  of  Price 
Administration,  Washington  25,  D.  C., 
shall  be:  the  list  price  per  window'  open¬ 
ing  sot  forth  in  (d)  below, 

?.  The  maximum  prices  on  an  installed 
bar.is  on  sales  to  consumers  shall  be 


the  list  price  set  forth  in  (d)  below  plus 
actual  cost  of  installation  in  no  event  to 
exceed  $2.00  per  window'  opening  or  the 
charge  established  in  the  appropriate 
area*order  whichever  is  lower. 

(b)  The  maximum  net  delivered 
prices  on  sales  to  dealers  by  any  person 
shall  be  the  list  prices  set  forth  in  (d) 
below  reduced  by  33^/3  percent. 

(c)  The  maximum  net  prices  f.  0.  b. 
point  of  shipment  on  sales  to  distribu¬ 
tors  by  any  person  shall  be  the  list 
prices  set  forth  in  (d)  below  reduced  by 
successive  discounts  of  40  percent  and 
10  percent. 

(e)  The  maximum  net  prices  estab¬ 
lished  by  this  order  shall  be  subject  to 
discounts  and  allowances  and  the  rendi¬ 
tion  of  services  w'hich  are  at  least  as 
favorable  as  those  which  each  seller  ex¬ 
tended  or  rendered  or  would  have  ex¬ 
tended  or  rendered  to  purchasers  of  the 
same  class  on  comparable  sales  of  simi¬ 
lar  commodities  during  March  1942. 

Price  S('HEPri.F.— Two-I.ic.ht  Maunksiim  Combi* 
NATio.N  Storm  Sash  and  Si  rekn 


Window  plass  size 


14  X  IS. 
Ifi. 
IS. 
2(1 
21. 


24  . 

2i'i. . 

25  . 

:«) . 

.12. . 

.14 . 

.1(5  . 

.18 . 

40 . 

42 . 

16  X  IS . 

1(5 . 

IS . 

20 . 

21 . 

22 . 

24  . 

2(5 . 

25  . 

10 . 

32 . 

34 . 

3*5 . 

38 . 

40 . 

42 . 

18  X  15 . . 

10 . 

15  . 

20 . 

21 . 

22 . 

24 . 

2(5 . 

28 . 

30 . 

32  . 

•M . 

3(5 . 

38 . 

40 . 

42 . 

20x  15 . 

16  . 

18 . 

20 . 

21 . 

22 . 

24 . 

26  . . 

28 . 

30 . 

33  . 

34  . . 

-  36.. 

38 . .f, 

40 . 

42 . . 

22x  15 . . 

16 . . 

18 . . 

20 . . 

21 . . 

22 . 

24 . .a 


Unit 

price 


Addi¬ 

tional 

.screen 

ins('rt 


F.xtra 

class 

insert 


$16.  15 

$2.  46 

16.41 

2.  50 

16.80 

2.61 

17. 549 

2.70 

17.6:4 

2.76 

17.  87 

2.81 

18.  37 

2.9(1 

18.89 

3.  (XI 

19.  .17 

3.11 

19.  87 

3.20 

20.  37 

3.29 

20.  87 

3.38 

21.  37 

3.47 

29.  16 

4.74 

29.83 

4.87 

.10.  49 

4.9(» 

10.  .54 

2.  .55 

16.80 

2.61 

17. 33 

2.70 

17.85 

2.81 

18.11 

2.87 

18. 35 

2.90 

18. 89 

3. 02 

19.41 

3.13 

19. 92 

3.  22 

20.  44 

3. 33 

20. 96 

3.44 

21.48 

3.  55 

22.00 

3.66 

30. 03 

5.  03 

:40.  72 

5.17 

31.41 

.5. 32 

16. 95 

2.  as 

17.22 

2.  70 

17.76 

2. 79 

18.30 

2.90 

18.56 

2.96 

18. 85 

3. 02 

19. 39 

3.13 

19. 92 

3.24 

20. 48 

3.35 

21.02 

3.44 

21.57 

3.57 

22.12 

3.69 

22.67 

3.81 

30.96 

5.  23 

31.69 

5.  37 

32. 43 

5.  52 

17.33 

2.  74 

17.63 

3. 70 

18.  20 

3.00 

18.76 

3.02 

19.04 

3.07 

10.33 

3.18 

10.01 

3.24 

20.46 

3. 86 

21.03 

3. 46 

21.61 

3. 57 

22. 16 

3.68 

22.71 

3,79 

23.36 

3.00 

31.76 

6.86 

33.48 

5,40 

33.11 

6.64 

17.74 

3. 81 

18.03 

2.80 

18.66 

3.00 

19.  22 

.3.11 

19.  .52 

3.16 

19. 81 

3.24 

20.41 

3. 35 

$3  04 

3. 12 
3.2(5 
3.41 

3.  48 

3.55 

3.70 
3.84 
3.SW 
4. 14 
4.28 
4  42 

4.56 

6.27 
6.  46 
6.64 
3. 20 

3. 27 
3.43 
3. 5'J 
3.67 
3.75 

3.91 
4. 0(5 
4.22 
4.38 

4.  M 

4.70 

4. 86 
6.69 

6.91 

7.12 
3.35 
3.43 
3.60 
3.77 

3.86 
3.94 
4.11 

4.28 


4.45 

4.62 
4.79 

4.96 

5.13 
7.07 
7.29 
7.  62 
3.50 

3.59 

3. 77 

3.96 
4.  as 

4. 14 

4. 32 

4.60 

4.68 
4. 87 

8.63 

8.33 
8.41 
7.43 

7.69 
7,03 

3.63 

3. 78 
3.08 
4.14 
4.  24 

4.3:4 

4.63 


Pbicg  Schedclk — Two-Light  Magnesium  Com- 
bination  Storm  Sash  and  Screen — Con. 


Window  glass  size 

Unit 

price 

Addi¬ 

tional 

screen 

Insert 

Extra 

gla.ss 

insert 

22  x  26 . 

$20.98 

$3.46 

$4.72 

28 . 

21.57 

3. 57 

4.91 

30 . 

22.18 

3.70 

5.11 

.12 . 

22. 77 

3.81 

5.30 

34 . 

23.36 

3. 93 

5. 49 

36 . 

23.95 

4.05 

5.6S 

38 . 

32.  72 

6.66 

7. 81 

40 . 

3:(.  51 

5.72 

8.08 

42 . 

■M.  20 

5. 88 

8.3;j 

24  X  15 . 

18. 13 

2. 90 

:i.Hl 

16 . 

18.44 

2.98 

3.91 

18 . 

19.06 

3.09 

4.11 

20 . 

19.  67 

3.  22 

4.32 

21 . 

19.98 

3.27 

4  42 

22 . 

20.28 

3.33 

4.5:1 

24 . 

20.91 

3. 46 

4.7:1 

26 . 

21.  .51 

3.  .57 

4.94 

28 . 

22. 13 

3.70 

.5. 14 

:«) . 

22.  74 

3.83 

5. 35 

32 . 

23.37 

3.94 

5.  .Vi 

34 . 

24.00 

4.05 

5.  76 

36 . 

24.  ai 

4.17 

5.96 

38 . 

33. 68 

5.  72 

8.21 

40 . 

:i4.  52 

5.88 

8. 48 

42 . 

:{5.36 

6.04 

8.  7.5 

26  X  15 . 

18.54 

3.00 

SO*; 

16 . 

18.85 

3. 07 

4.06 

18. . 

19.  48 

3. 18 

4.  -28 

20 . 

20.  15 

3.31 

4.50 

21 . 

20.  44 

3.39 

4.61 

22 . 

20.78 

3.  44 

4.  72 

24 . 

21.40 

3.  57 

4.91 

26 . 

22.05 

3.70 

5.  l(i 

28 . 

22.63 

3.83 

5. 38 

30 . 

23.33 

3.94 

5.59 

32 . 

23.98 

4.07 

5. 81 

34 . 

24.63 

4.20 

6. 1)2 

36 . 

25.  28 

4  33 

(i.  21 

:t8 . 

:i4.  57 

5.  95 

8.59 

40 . 

35.  44 

6. 12 

8. 67 

42 . 

:{6.31 

6.29 

9. 15 

27  X  15 . 

18.72 

3.05 

4.0:1 

16 . 

19.06 

*5.11 

4. 15 

18 . 

19.70 

3.  24 

4.17 

20 . 

20. 35 

3.  37 

4.  .59 

21 . 

20.68 

3.  44 

4.71 

22 . 

21.02 

50 

4.82 

24 . 

21.66 

3. 63 

5.01 

26 . 

22.31 

3. 76 

roj 

28. . 

22. 96 

3.89 

5. 49 

:«» . 

23.62 

4.01 

5.71 

32 . 

24.27 

4.  14 

5.94 

34 . 

24.  92 

4.  27 

6. 16 

36 . 

25.  57 

4.40 

6.  :is 

:i8 . 

34.96 

6,04 

S.Sil 

40 . 

35.  83 

6.  21 

9.  (>( 

42 . 

i  36. 59 

(1.  39 

9.  39 

28x  15 . 

1  18.93 

3.09 

4.  11 

16 . 

19.  28 

3. 16 

4.  22 

IH . 

19.92 

3.29 

4.45 

20 . 

20.  59 

;4.42 

4.68 

21 . 

20.  92 

3.48 

4.80 

22 . 

21.26 

3.55 

4.91 

24 . 

21.90 

3.68 

5.14 

26 . 

22.  57 

3.81 

5.  :i8 

28 . 

23. 24 

3.94 

5. 61 

:«» . 

23.  92 

4.07 

5. 81 

32 . 

24.  57 

4.  20 

6.07 

34 . 

25.  22 

4.  33 

6.  30 

36 . 

25. 87 

4.46 

(i,  fvi 

38 . 

:i5. 36 

6. 12 

9.01 

40 . 

36. 23 

6. 29 

9  :i2 

42 . 

37.09 

6.47 

9.  61 

30  X  15 . 

19.33 

3.  18 

'  4  2O1 

16 . 

19.67 

3.  26 

4,:i' 

18 . 

20. 35 

3. 39 

4.63 

20 . 

21.03 

3.  52 

4.  87 

21 . 

21.39 

S.'.SO 

4 

22 . 

21.74 

3.  66 

5. 1 1 

24 . 

22.42 

3. 79 

5. 35 

26 . 

23. 11 

3.92 

fu  .'>0 

28..  . . 

23.  79 

4.05 

.5.8t 

30 . 

24.49 

4.20 

(I.  OS 

32 . 

2.5. 18 

4.  3;( 

6. 12 

34 . 

25.87 

4.  4(i 

f;  .h; 

.16 . 

26.56 

4. 59 

6.  80 

38 . 

:i6. 36 

6.29 

<1. 19 

40 . 

37. 28 

G.  47 

9.71 

42 . 

:i8. 20 

M 

10,01 

82x  15 . 

19. 72 

3. 22 

4. 4 1 

16 . 

20.07 

3. 35 

4.  .51 

18 . 

20. 79 

3.48 

4.80 

20 . 

21.50 

3. 6:1 

.5.  (15 

21 . 

21.85 

5.  |8 

22 . 

22. 20 

3. 76 

,5.  :io 

24 . 

22  92 

3.90 

.5.  .Vi 

26 . 

23.64 

4.04 

5.81 

28 . 

24.  35 

4.  IH 

i  (!.07 

30 . 

25. 05 

4  32 

! 

83 . 

25. 77 

4.46 

1  6.  .''•8 

34 . 

26. 49 

4  00 

1  6.81 

36 . 

27. 21 

4.74 

i  7.10 

38 . 

37.  24 

6.  51 

'.'.81 

40 . 

38.20 

0.  00 

10.  I*' 

42 . . . 

89.16 

6.88 

10.  51 

X  15 . 

20.11 

3.37 

1  4. 5, 
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I’BicE  SrHEDFLE — Two-LicnT  Macnesifm  Com- 
BiNAXiuN  Storu  Sash  and  Screen — Con. 


Window  glass  size 


Addi*  TTvi.o 
tJonal 

Iflsert 


1.  Two  light  design  for  Standard  Double 
Hvuig  Windows: 

A.  With  sliding  louvre  in  bottom  rail. 

B.  Two  removable  glass  panels. 

C.  One  removable  screen  panel. 

2.  Extras: 

Oriel  windows _ List  plus  33  '/a  % . 

Intermediate  sizes _ List  plus  33 % . 

Reversed  windows _ No  extra  charge. 

If  reversed  All-Weather  Windows  are  re¬ 
quired  for  stationary  windows,  so  state  on 
order. 

4.  On  83”,  87”,  and  91”  heights,  do  not 

add  33  >73%  as  this  has  been  done  on  basic 
price.  , 

5.  Notes:  The  screen  insert  prices  are  to  be 
used  when  extra  screen  panels  are  required. 
(Specify  on  order  whether  upper  or  lower 
panels  are  required.)  The  same  prices  also 
apply  to  deductions  when  screen  panels  are 
to  be  omitted. 

Glass  Inserts  are  to  be  used  when  spare 
glass  panels  are  required.  (Specify  on  order 
whether  upper  or  lower  panels  are  required.) 

(f)  Each  seller  covered  by  this  order, 
except  on  sales  to  consumers  shall  no¬ 
tify  each  of  his  purchasers,  in  writing, 
at  or  before  the  issuance  of  the  first  in¬ 
voice  after  the  effective  date  of  this  or¬ 
der  of  the  maximum  prices  established 
by  the  this  order  for  each  such  seller  as 
well  as  the  maximum  prices  established 
for  purchasers  except  dealers  upon  re¬ 
sale. 

(g)  The  W.  W.  Crocker  Company  shall 
attach  a  tag  to  each  item  covered  by  this 
order  containing  substantially  the  fol¬ 
lowing: 

OPA  Maximum  Retail  Price  $ _ Plus 

the  actual  cost  of  installation  in  no  event 
to  exceed  $2.00  per  window  opening  or  the 
charge  established  in  the  appropriate  area 
order  whichever  is  lower. 

(h)  This  order  may  be  revoked  or 
amended  by  the  Price  Administrator  at 
any  time. 

This  order  shall  become  effective  Sep¬ 
tember  27,  1946. 

Issued  this  26th  day  of  September  1946. 

Paul  A.  Porter, 
Administrator. 

OPINION  accompanying  ORDER  827  UNDER 
SECTION  9  OF  MAXIMUM  PRICE  REGULATION 
591 

The  accompanying  Order  No.  827  under 
section  9  of  Maximum  Price  Regulation 
No.  591  establishes  maximum  prices  for 
sales  at  all  levels  of  distribution  of  ex¬ 
truded  magnesium  combination  storm 
windows  and  screens. 

These  particular  commodities  were 
only  recently  introduced  into  the  mar¬ 
ket  by  the  manufacturer.  Maximum 
prices  for  the  items  could  not  be  estab¬ 
lished  under  sections  7  and  8  of  Maximum 
Price  Regulation  No.  591,  because  this 
company  had  never  manufactured  com¬ 
parable  commodities.  Consequently, 
maximum  prices  must  be  approved  pur¬ 
suant  to  the  provisions  of  section  9  of 
Maximum  Price  Regulation  No.  591. 

In  its  application  the  company  sub¬ 
mitted  its  proposed  prices  for  the  com¬ 
modities  covered  by  this  order.  Based 
on  an  analysis  of  the  information  sub¬ 
mitted  the  prices  set  forth  in  the  accom- 
paniring  order  are  in  line  with  the  prices 
of  competitive  manufacturers  for  com¬ 


parable  commodities,  and,  therefore,  are 
in  line  with  the  level  of  prices  established 
under  Maximum  Price  Regulation  No. 
591. 

In  order  to  avoid  any  confusion  on  the 
part  of  resellers  as  to  their  maximum 
prices  and  for  the  purposes  of  protect¬ 
ing  consumers,  the  accompanying  order 
establishes  dollars-and-cents  prices  for 
all  levels  of  distribution.  Maximum 
prices  established  for  resellers  reflect  the 
usual  margins  of  such  resellers  on  sales 
of  comparable  products. 

I'he  commodities  manufactured  by 
this  company  will  be  distributed  by  many 
resellers  who  may  or  may  not  have  ac¬ 
cess  to  copies  of  the  accompanying  order. 
Therefore,  in  order  to  avoid  confusion  on 
the  part  of  resellers  who  do  not  have 
access  to  this  order,  the  order  provides 
that  W.  W.  Crocker  Company  shall  notify 
each  of  its  purchasers  of  its  maximum 
prices  as  well  as  purchasers’  maximum 
resale  prices.  The  order  further  pro¬ 
vides  that  W.  W.  Crocker  Company  shall 
attach  a  tag  to  each  item  covered  by  the 
accompanying  order  indicating  the  max¬ 
imum  retail  price. 

All  provisions  of  the  accompanying 
order  and  their  effect  upon  business 
practices,  or  cost  practices  or  methods  or 
means  or  aids  to  distribution  in  the  in¬ 
dustry  or  industries  affected,  have  been  • 
carefully  considered.  No  provisions 
which  might  have  the  effect  of  requiring 
a  change  in  such  practices,  means,  or 
methods  established  in  the  industry  or 
industries  affected,  have  been  included 
in  the  order  unless  such  provisions  have 
been  found  necessary  to  achieve  effective 
price  control  and  to  prevent  circumven¬ 
tion  or  evasion  of  the  order  or  of  the  Act. 
To  the  extent  that  the  provisions  of  this 
order  compel  or  may  operate  to  compel 
changes  in  business  practices,  cost  prac¬ 
tices,  or  methods  or  means  or  aids  to 
distribution  established  in  the  industry 
or  industries  affected,  such  provisions 
are  necessary  to  prevent  circumvention 
or  evasion  of  this  order  or  of  the  Emer¬ 
gency  Price  Control  Act  of  1942,  as 
amended. 

The  Price  Administrator  has  deter¬ 
mined,  on  the  basis  of  the  foregoing  that 
the  maximum  prices  established  by  the 
order  are  generally  fair  and  equitable, 
and  are  in  conformity  with  the  Emer¬ 
gency  Price  Control  Act  of  1942,  as 
amended,  and  Executive  orders  issued  by 
the  President. 

Paul  A.  Porter, 
Administrator. 

(P.  R.  Doc.  46-17434;  Filed.  Sept.  26.  1946; 

8:48  a.  m.J 

(MPR  188.  Order  5208) 

H.  C.  Thompson  Clock  Co. 
approval  of  maximum  prices 

For  the  rea.sons  set  forth  in  an  opinion 
issued  simultaneously  herewith  and  filed 
with  the  Division  of  the  Federal  Register, 
and  pursuant  to  §  1499.158  of  Maximum 
Prica  Regulation  No.  188.  It  is  ordered: 

(a)  This  order  establishes  maximum 
prices  for  sales  and  deliveries  of  certain 
articles  manufactured  by  H.  C.  Thomp¬ 
son  Clock  Co.,  38  Federal  Street,  Bristol, 
Conn. 
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(1)  For  all  sales  and  deliveries  to  the  sellers  indicated  below,  the  maximum 
following  classes  of  purchasers  by  the  prices  are  those  set  forth  below: 


Ceiling  price  to— 

No. 

Brand 

Description 

Dis¬ 

tribu¬ 

tor 

Dealer 

Con¬ 

sumer 

um . 1 

'J’honiiison  Clock  Co . . 

Table  acoustic  phono,  spring-wound  motor, 
manual,  nickel  finish  tone  arm  and  reproducer, 
painted  wood  cabinet,  15  x  12  x  6", 

$7.76 

$9.70 

$16. 95 

fXKt . 

Thompson  Clock  Co . . 

Same  as  Model  100  except  portable  cabinet  with 
lid. 

ji- 

8.68 

10.85 

18.95 

Ceiling  price  to  the  consumer  includes 
the  Federal  excise  tax.  Terms  are  2% 
10  days,  net  30  days,  f.  o.  b.  factory. 

These  maximum  prices  are  for  the  ar¬ 
ticles  described  in  the  manufacturer’s 
application  dated  September  10,  1946. 

(2»  For  sales  by  the  manufacturer,  the 
maximum  prices  apply  to  all  sales  and  de¬ 
liveries  since  Maximum  Price  Regulation 
No.  188  became  applicable  to  those  sales 
and  deliveries. 

( 3 )  For  sales  by  persons  other  than  the 
manufacturer,  the  maximum  prices  ap¬ 
ply  to  all  sales  and  deliveries  after  the  ef¬ 
fective  date  of  this  order.  Those  prices 
are  subject  to  each  seller’s  customary 
terms  and  conditions  of  sale  on  sales  of 
similar  articles. 

(4)  If  the  manufacturer  wishes  to 
make  sales  and  deliveries  to  any  other 
class  of  purchaser  or  on  other  terms  and 
conditions  of  sale,  he  must  apply  to  the 
OflSce  of  Price  Administration,  Washing¬ 
ton,  D.  C.,  under  the  Fourth  Pricing 
Method,  §  1499.158  of  Maximum  Price 
Regulation  No.  188,  for  the  establish¬ 
ment  of  maximum  prices  for  those  sales, 
and  no  sales  or  deliveries  may  be  made 
until  maximum  prices  have  been  author¬ 
ized  by  the  OflBce  of  Price  Administra¬ 
tion. 

(b)  The  manufacturer  shall  attach  a 
tag  or  label  to  every  article  for  which  a 
maximum  price  for  sales  to  consumers 
is  established  by  this  order.  That  tag  or 
label  shall  contain  the  following  state¬ 
ment: 

OPA  Retail  Ceiling  Price 

Model  100;  $16.95.  Model  500:  $18.95 
Do  Not  Detach 

(c)  At  the  time  of.  or  prior  to,  the  first 
Invoice  to  each  purchaser  for  resale,  the 
seller  shall  notify  the  purchaser  in  writ¬ 
ing  of  the  maximum  prices  and  condi¬ 
tions  established  by  this  order  for  sales 
by  the  purchaser.  Tliis  notice  may  be 
given  in  any  convenient  form. 

(d)  This  order  may  be  revoked  or 
amended  by  the  Price  Administrator  at 
any  time. 

(e)  This  order  shall  become  effective 
on  the  27th  day  of  September  1946. 

I.csued  this  26th  day  of  September  1946. 

Geoffrey  Baker. 

Acting  Administrator. 

OPI.NION  ACCOMPANYING  ORDER  5208  UNDER 

§  14  99.158  OF  MAXIMUM  PRICE  REGULA¬ 
TION  188 

The  applicant,  H.  C.  Thompson  Clock 
Co.,  38  Federal  Street.  Bristol,  Connecti¬ 
cut.  applied  for  price  approval  for  its  new 
Models  100  and  509  acoustic  spring- 
wound  phonos  on  September  10,  1946, 
and  requested  ceiling  prices  to  distribu¬ 
tors,  dealers  and  consumers. 


Since  the  applicant  has  not  previously 
manufactured  an  article  the  maximum 
price  of  which  may  be  used  as  a  basis 
for  pricing  the  articles  described  in  the 
application  under  one  of  the  first  three 
pricing  methods  of  Maximum  Price  Reg¬ 
ulation  No.  188,  it  has  been  necessary  to 
consider  the  application  under  the 
Fourth  Pricing  Method,  §  1499.158,  which 
requires  that  prices  be  set  in  line  with 
the  level  of  maximum  prices  established 
by  Maximum  Price  Regulation  No.  188. 

The  specifications,  construction  and 
design  of  the  applicant’s  product  have 
been  compared  with  those  of  comparable 
competitive  articles  for  w’hich  maximum 
prices  have  been  properly  established 
under  the  regulation.  The  prices  estab¬ 
lished  by  this  order  are  in  line  with  the 
maximum  prices  of  those  comparable 
articles  for  sales  to  the  same  classes  of 
purchasers  and  are,  therefore,  in  line 
w’ith  the  level  of  maximum  prices  estab¬ 
lished  by  Maximum  Price  Regulation  No. 
188. 

Highly  inflationary  tendencies  have 
developed  as  a  result  of  a  great  shortage 
in  the  supply  of  these  articles.  The 
Administrator  has,  therefore,  deemed  it 
advisable  to  establish  maximum  resale 
prices.  These  prices  are  in  line  with  the 
general  levels  of  maximum  resale  prices 
for  similar  merchandise,  allowing  the 
sellers  markups  normally  enjoyed  in  the 
industry  for  their  types  of  distributive 
operations. 

[F.  R.  Doc.  46-17432;  Filed,  Sept.  26,  1946; 
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[MPR  591  Order  837 J 
Freeze  Service  Corp. 

AUTHORIZATION  OF  MAXIMUM  PRICES 

For  the  reasons  set  forth  in  an  opinion 
issued  simultaneously  herewith  and  filed 
with  the  Division  of  the  Federal  Register 
and  pursuant  to  section  9  of  Maximum 
Price  Regulation  No.  591;  It  is  ordered: 

(a)  The  maximum  net  prices,  f.  o.  b. 
point  of  shipment,  for  sales  by  any  per¬ 
son  of  the  following  freeze  cabinet 
manufactured  by  the  Freeze  Service 
Corporation,  7900  Germantown  Avenue, 
Philadelphia  18,  Pennsylvania  and  as 
described  in  the  application  dated  Sep¬ 
tember  16,  1946  which  is  on  file  with  the 
Mechanical  Building  Equipment  Price 
Branch,  Office  of  Price  Administration, 
Washington  25,  D.  C.,  shall  be: 


On  sales  to— 

Distrib¬ 

utors 

Dealers 

Con¬ 

sumers 

2-3  ni.  ft  . 

$410.00 

$522.00 

$726. 00 

(b)  The  maximum  net  prices  estab¬ 
lished  in  (a)  above  may  be  increased  by 
the  following  amount  to  each  class  of 
purchaser  to  cover  the  cost  of  crating 
when  crating  is  actually  supplied:  $6.00, 

(c)  The  maximum  net  prices  estab¬ 
lished  by  this  order  shall  be  subject  to 
discounts  and  allowances  and  the  ren¬ 
dition  of  services  which  are  at  least  as 
favorable  as  those  which  each  seller  ex¬ 
tended  or  rendered  or  would  have  ex¬ 
tended  or  rendered  to  purchasers  of  the 
same  class  on  comparable  sales  of  sim¬ 
ilar  commodities  in  the  same  general 
category  on  October  1,  1941. 

(d)  On  sales  by  a  distributor  or  dealer 
the  following  charges  may  be  added  to 
the  maximum  prices  established  in  (a) 
above: 

(1)  The  actual  amount  of  freight  paid 
to  obtain  delivery  to  his  place  of  busi¬ 
ness.  Such  charges  shall  not  exceed 
the  lowest  common  carrier  rates. 

(2)  Crating  charges  actually  paid  to 
his  supplier  but  in  no  instance  exceeding 
the  amount  specified  in  (b)  above. 

(e)  Each  seller  covered  by  this  order, 
except  a  dealer,  shall  notify  each  of  his 
purchasers,  in  writing,  at  or  before  the 
issuance  of  the  first  invoice  after  the 
effective  date  of  this  order,  of  the  maxi¬ 
mum  prices  established  by  this  order 
for  each  such  seller  as  well  as  the  maxi¬ 
mum  prices  established  for  purchasers 
upon  resale,  except  dealers,  including 
allowable  transportation  and  crating 
charges. 

(f)  The  Freeze  Service  Corporation. 
7900  Germantown  Avenue,  Philadelphia, 
Pennsylvania  shall  stencil  on  the  freeze 
cabinet  covered  by  this  order,  substan¬ 
tially  the  following: 

OPA  Maximum  Retail  Price — $ _ 

Plus  freight  and  crating  as  provided  In 
Order  No.  837  under  Maximum  Price  Regula¬ 
tion  No.  591, 

(g)  This, order  may  be  revoked  or 
amended  by  the  Price  Administrator  at 
any  time. 

This  order  shall  become  effective  Sep¬ 
tember  27,  1946. 

Issued  this  26th  day  of  September, 
1946. 

Geoffrey  Baker, 
Acting  Administrator. 

OPINION  ACCOMPANYING  ORDER  837  UNDER 

SECTION  9  OF  MAXIMUM  PRICE  REGULATION 

591 

The  accompanying  Order  No.  837  un¬ 
der  section  9  of  Maximum  Price  Regula¬ 
tion  No.  591  establishes  maximum  prices 
for  sales  at  all  levels  of  distribution  for 
freeze  cabinets,  manufactured  by  the 
Freeze  Service  Corporation,  7900  Ger¬ 
mantown  Avenue,  Philadelphia,  Pennsyl¬ 
vania. 

These  particular  commodities  were 
only  recently  introduced  into  the  market 
by  the  manufacturer.  Maximum  prices 
for  the  items  could  not  be  established 
under  sections  7  and  8  of  Maximum  Price 
Regulation  No.  591,  because  this  com- 
-pany  had  never  manufactured  compara¬ 
ble  commodities.  Consequently,  maxi¬ 
mum  prices  must  be  approved  pursuant 
to  the  provisions  of  section  9  of  Maxi¬ 
mum  Price  Regulation  No.  591. 

In  its  application  the  company  sub¬ 
mitted  its  proposed  prices  for  the  com- 
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modities  covered  by  this  order.  Based  on 
an  analysis  of  the  information  submitted 
the  prices  set  forth  In  the  accompanying 
order  are  in  line  with  the  prices  of  com¬ 
petitive  manufacturers  for  comparable 
commodities  and,  therefore,  are  in  line 
with  the  level  of  prices  established  under 
Maximum  Price  Regulation  No.  591. 

In  order  to  avoid  any  confusion  on  the 
part  of  resellers  as  to  their  maximum 
prices  and  for  the  purposes  of  protecting 
consumers,  the  accompanying  order  es¬ 
tablishes  dollars  and  cents  prices  for  all 
levels  of  distribution.  Maximum  prices 
established  for  resellers  reflect  the  usual 
margins  of  such  resellers  on  sales  of  com¬ 
parable  products.  The  order  also  pro¬ 
vides  that  distributors,  may,  under  cer¬ 
tain  circumstances,  add  delivery  charges 
to  the  dollars-and-cents  maximum  prices 
established  to  cover  actual  freight  paid 
to  obtain  delivery  and  crating  charges 
actually  paid. 

The  commodities  manufactured  by 
this  company  will  be  distributed  by  many 
resellers  who  may  or  may  not  have  ac¬ 
cess  to  copies  of  the  accompansdng  order. 
Therefore,  In  order  to  avoid  confusion  on 
the  part  of  resellers  who  do  not  have 
access  to  this  order,  the  order  provides 
that  the  Freeze  Service  Corporation  shall 
notify  each  of  its  purchasers  of  its  max¬ 
imum  prices  as  well  as  purchasers’  maxi¬ 
mum  resale  prices.  The  order  further 
provides  that  the  Freeze  Service  Corpora¬ 
tion  shall  stencil  on  the  inside  of  the  lid 
of  the  freeze  cabinet  the  maximum  retail 
price  thereof. 

All  provisions  of  the  accompanying 
order  and  their  effect  upon  business  prac¬ 
tices,  or  cost  practices  or  methods  or 
means  or  aids  to  distribution  In  the  in¬ 
dustry  or  industries  affected,  have  been 
carefully  considered.  No  provisions 
which  might  have  the  effect  of  requir¬ 
ing  a  change  in  such  practices,  means, 
or  methods  established  in  the  industry 
or  industries  affected,  have  been  included 
in  the  order  unless  such  provisions  have 
been  found  necessary  to  achieve  effec¬ 
tive  price  control  and  to  prevent  circum¬ 
vention  or  evasion  of  the  order  or  of  the 
act.  To  the  extent  that  the  provisions 
of  this  order  compel  or  may  operate  to 
compel  changes  in  business  practices, 
cost  practices,  or  methods  or  means  or 
aids  to  distribution  established  in  the  in¬ 
dustry  or  industries  affected,  such  pro¬ 
visions  are  necessary  to  prevent  circum¬ 
vention  or  evasion  of  this  order  or  of  the 
Emergency  Price  Control  Act  of  1942,  as 
amended. 

The  Price  Administrator  has  deter¬ 
mined,  on  the  basis  of  the  foregoing  that 
the  maximum  prices  established  by  the 
order  are  generally  fair  and  equitable, 
and  are  in  conformity  with  the  Emer¬ 
gency  Price  Control  Act  of  1942,  as 
amended,  and  Elxecutive  orders  issued  by 
the  President. 

IP  R.  Doc.  4e-17435:  Filed,  Sept.  26.  1946; 
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IMPR  188,  Arndt.  2  to  Order  6000] 

Window  Shades  and  Window  Shade 
Rollers 

MAXIMUM  prices  FOR  SALES 
For  the  reasons  set  forth  in  an  opinion 
issued  simultaneously  herewith,  and  flled 


with  the  Division  of  the  Federal  Register, 
and  pursuant  to  §  1499.159b  of  Maximum 
Price  Regulation  No.  188,  It  is  ordered. 
That  Order  No.  5000  under  Maximum 
Price  Regulation  No.  188  be  amended 
in  the  following  respects: 

1.  Section  3  is  amended  to  read  as  fol¬ 
lows: 

Sec.  3,  Manufacturers’  maximum 
prices — (a)  Determination  of  maximum 
prices.  (1)  The  maximum  price  for 
sales  of  any  of  the  articles  covered  by 
this  order  by  a  manufacturer  to  a  pur¬ 
chaser  for  resale  shall  be  the  higher  of 
the  applicable  of  the  following: 

(I)  His  maximum  price  properly  es- 
tabllslied  under  Maximum  Price  Regula¬ 
tion  188  (exclusive  of  any  permitted  ad¬ 
justments  or  increases)  increased  by  no 
more  than  the  appropriate  one  of  the 
following  percentages: 

Percentage 


Type  of  article:  increase 

Cloth  shades _  35 

Paper  and  fibre  shades _  20 

Window  shade  rollers _  35 


(II)  His  maximum  price  as  adjusted 
or  established  by  an  Office  of  Price  Ad¬ 
ministration  order  other  than  this  order. 

2.  The  maximum  price  for  sales  of  any 
of  the  articles  covered  by  this  order  by  a 
manufacturer  to  a  household  consumer 
shall  be  the  higher  of  the  applicable  of 
the  following: 

(I)  His  maximum  price  properly  es¬ 
tablished  under  Maximum  Price  Regula¬ 
tion  No.  188  (exclusive  of  any  permitted 
adjustments  or  increases)  increased  by 
no  more  than  21  percent. 

(II)  His  maximum  price  as  adjusted 
or  established  by  an  Office  of  Price  Ad¬ 
ministration  order  other  than  this  order. 

This  amendment  shall  become  effective 
on  the  26th  day  of  September  1946. 

Issued  this  26th  day  of  September  1946. 

Paul  A.  Porter, 
Administrator. 

OPINION  accompanying  AMENDMENT  NO.  2 

TO  ORDER  NO.  5000  UNDER  SECTION 
*  1499.159b  OF  MAXIMUM  PRICE  REGULA¬ 
TION  NO.  188 

The  accompanying  amendment  speci¬ 
fies  a  percentage  amount  of  adjustment 
by  which  manufacturers  of  cloth  window 
shades  and  window  shade  rollers  may 
increase  their  maximum  prices  on  sales 
to  purchasers  for  resale.  Since  this  per¬ 
centage  is  grea^ir  than  the  percentage 
specified  in  the  original  Order  No.  5000, 
the  amendment  grants  a  further  increase 
in  maximum  prices  to  these  manufac¬ 
turers.  No  further  adjustment  is  al¬ 
lowed  in  manufacturers’  maximum  prices 
for  sales  of  paper  and  fibre  shades.  For 
sales  by  manufacturers  to  consumers  an 
adjustment  of  21  percent  is  authorized 
instead  of  the  9  percent  now  provided 
for  In  Order  No.  5000. 

The  adjustment  permitted  In  Order 
No.  5000  was  granted  under  the  an¬ 
nounced  policy  of  this  Office  called  the 
"industry  earnings  standard".  A  full  ex¬ 
planation  of  this  standard  and  its  meth¬ 
od  of  operation  is  contained  in  the 
opinion  accompanying  the  Issuance  of 
Order  No.  5000.  Since  this  amendment 
is  Issued  under  the  same  standard,  the 


I. 


statements  concerning  same  that  are 
contained  in  that  opinion  are  incorpo¬ 
rated  herein  by  reference.  Briefly  the 
Industry  earnings  standard  provides  that 
in  order  for  price  ceilings  to  be  gen¬ 
erally  fair  and  equitable,  they  must  per¬ 
mit  an  industry  as  a  whole  to  continue  to 
equal  its  earnings  in  a  representative 
peace  time  pieriod  (the  year  1936-1939 
in  this  case),  suitably  adjusted  for 
changes  in  Investment.  Under  Execu¬ 
tive  Order  9697,  consideration  Is  given  to 
those  factors  which,  it  appears,  will  have 
an  appreciable  effect  upon  the  operating 
picture  of  the  Industry  over  the  next  12 
month  period,  and  a  projection  for  the 
next  12  months  is  made  taking  into  ac¬ 
count  those  labor  and  material  cost  in¬ 
creases  that  are  readily  subject  to  a  rea¬ 
sonable  degree  of  measurability. 

Since  the  study  upon  which  Order  No. 
50()0  is  based  was  made,  manufacturers 
of  window  shades  and  rollers  have  ex¬ 
perienced  sharp  Increases  in  labor  and 
material  costs.  These  increases  were  not 
anticipated  at  the  time  of  the  above 
study  and  therefore  were  not  considered 
in  the  projection  of  Industry  profits  then 
developed.  Accordingly,  the  Office  of 
Price  Administration  has  been  requested 
to  review  again  the  earnings  position  of 
the  industry. 

Profit  and  loss  statements  were  ob¬ 
tained  from  the  six  manufacturers  used 
in  the  sample  in  connection  with  the  first 
study.  An  analysis  of  the  data  thus 
obtained  revealed  that  the  most  signifi¬ 
cant  increase  in  material  costs  occurred 
in  gray  muslin,  which  increased  33.2  per¬ 
cent  over  the  price  used  in  the  last  study, 
and  is  shade  roller  cut  stock  which  in¬ 
creased  35  to  40  percent  depending  on 
size.  Labor  increased  5  percent  over  the 
labor  figure  used  in  the  last  study. 
Transportation  costs  increased  approxi¬ 
mately  15  percent  due  to  the  freight  rate 
increase  of  July  1, 1946.  Reflecting  these 
increased  costs  in  a  projected  profit  pic¬ 
ture  for  1946-47,  it  was  determined 
that  the  Industry  is  entitled  to  an  in¬ 
crease  of  35  percent  over  the  1942  ceiling 
prices  for  sales  of  stock  shades  to  re¬ 
sellers,  or  an  increase  of  17.39  percent 
over  current  prices. 

The  separate  treatment  given  to  man¬ 
ufacturing  retailers  (so  called  shade 
shops)  in  Order  No.  5000  is  continued  by 
this  amendment.  These  shops  make 
special  order  or  custom  built  shades  for 
sales  usually  to  home  and  industrial  us¬ 
ers,  and  perform  varying  degrees  of  serv¬ 
ice  in  connection  with  the  sale  of  these 
products,  such  as  measuring  windows  of 
customers,  estimating  costs,  installing 
and  storing.  The  maximum  prices  listed 
by  such  shops  include  the  cost  of  these 
services  as  well  as  the  cost  of  the  shades. 
There  is  such  a  large  number  of  these 
small  shops  located  in  all  parts  of  the 
country  and  with  such  widely  different 
types  of  operations  that  the  administra¬ 
tive  cost  and  time  of  conducting  a  study 
of  this  type  of  manufacturer  would  ex¬ 
ceed  the  value  of  the  information  that 
would  be  thus  obtained,  and  it  was  there¬ 
fore  decided  to  use  the  information  ob¬ 
tained  from  the  manufacturers  of  stock 
shades  who  sell  to  resellers  as  a  measure 
of  the  price  relief  needed  by  the  direct 
selling  manufacturers  of  castom  shades. 
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Since  a  part  of  the  price  of  the  custom 
shade  is  for  the  special  services  rendered 
as  stated  above,  the  customary  mark¬ 
up  on  these  types  of  shades  was  sub¬ 
tracted  from  the  maximum  selling  price 
to  arrive  at  the  cost  price,  which  is  as¬ 
sumed  to  represent  the  total  manufac¬ 
turing  cost  (or  the  equivalent  of  a  stock 
shade  price) .  This  cost  was  then  multi¬ 
plied  by  the  percentage  factor  developed 
for  manufacturers  of  stock  shades,  re¬ 
sulting  in  a  new  cost  figure  to  which  the 
customary  markup  was  added  to  arrive 
at  a  new  selling  price.  The  new  selling 
price  was  divided  by  the  old  selling  price 
and  an  increase  factor  of  21  percent  over 
March  1942  prices  was  derived.  This  is 
an  increase  of  11  percent  over  current 
prices. 

No  change  as  to  resellers  provisions 
has  been  made  by  this  amendment. 
Since,  Amendment  No.  1  to  Order  No. 
5000  issued  on  August  15.  1946  brought 
the  order  into  conformity  with  Section 
2  (t)  of  the  Emergency  Price  Control 
Act  of  1942,  as  amended,  this  amend¬ 
ment  is  therefore  in  conformity  with  the 
said  Section  which  provides  “in  estab¬ 
lishing  maximum  prices  applicable  to 
wholesale  or  retail  distributors,  the  Ad¬ 
ministrator  shall  allow  the  average  cur¬ 
rent  cost  of  acquisition  of  any  commod¬ 
ity.  plus  such  average  percentage  dis¬ 
count  or  markup  as  was  in  effect  on 
March  31,  1946.” 

Issued  this  26th  day  of  September 
1946. 

|F.  R.  Doc.  46-17578;  Piled,  Sept.  26,  1946; 

11:24  a.  m.] 


IMPR  580,  Arndt.  5  to  Order  144] 
American  Maid  Co.,  Inc. 


ESTABLISHMENT  OF  CEILING  PRICES 

Maximum  Price  Regulation  No,  580, 
Amendment  5  to  Order  144,  Establish¬ 
ing  celling  prices  at  retail  for  certain 
articles.  Docket  No.  6063-580-13-789. 

For  the  reasons  set  forth  in  the  opinion 
issued  simultaneously  herewith.  Order 
No.  144  issued  under  section  13  of  Maxi¬ 
mum  Price  Regulation  580  on  application 
of  American  Maid  Company,  Inc.,  847 
West  Jackson  Boulevard,  Chicago  7,  Illi¬ 
nois,  is  amended  in  the  following  re¬ 
spects: 


1,  Paragraph  (a)  is  amended  to  cor¬ 
rect  the  uniform  retail  ceiling  prices 
previously  established  by  the  order  for 
the  articles  set  forth  below.  The  new 
cost-retail  price  lines  are  as  follows: 


Gowns 

Manufacturer's 
selling  price 
{per  dozen) 

$40. 00 

Pajamas 

40.00 


Retail 

ceiling  price 
(per  unit) 
$5.  75 

5.75 


2.  Paragraph  (e)  is  amended  to  read 
as  follows: 


(e)  At  the  time  of  or  before  the  first 
delivery  to  any  purchaser  for  resale  of 
any  article  listed  in  paragraph  (a),  the 
seller  shall  send  the  purchaser  a  copy  of 
this  order  and  of  each  amendment  there¬ 
to  issued  prior  to  the  date  of  such  de¬ 
livery.  Within  15  days  after  the  effective 


date  of  any  subsequent  amendment  to 
the  order,  the  seller  shall  send  a  copy  of 
the  amendment  to  each  purchaser  to 
whom,  within  two  months  Immediately 
prior  to  the  effective  date  of  such  amend¬ 
ment,  the  seller  had  delivered  any  article 
the  sale  of  which  is  affected  in  any  man¬ 
ner  by  the  amendment.  The  seller  shall 
also  send  a  copy  to  all  other  purchasers 
at  the  time  of  or  before  the  first  delivery 
of  the  article  subsequent  to  the  effective 
date  of  the  amendment. 

This  ^endment  shall  become  effec¬ 
tive  September  27,  1946. 

Issued  this  26th  day  of  September  1946, 

Robert  A.  Nixon, 
Acting  Administrator. 

OPINION  ACCOMPANYING  AMENDMENT  5  TO 

ORDER  144  UNDER  MAXIMUM  PRICE  REGU¬ 
LATION  580 

The  accompanying  amendment  to  Or¬ 
der  No.  144  issued  to  American  Maid 
Company,  Inc.,  847  West  Jackson  Boule¬ 
vard,  Chicago  7,  Illinois,  under  section 
13  of  Maximum  Price  Regulation  580, 
corrects  the  uniform  retail  ceiling  prices 
previously  established  for  certain  gown 
and  pajama  styles  by  Amendment  4  to 
the  order.  Those  prices  were  based  upon 
an  error  contained  in  the  manufacturer’s 
application  for  the  Inclusion  of  those 
styles  in  the  order. 

The  amendment  also  revises  the  notice 
provision  contained  in  paragraph  (e) . 

(F,  R.  Doc.  46-17581;  Filed,  Sept,  26,  1946; 

11:25  a.  zn.j 


[RSO  119,  Order  341] 
Electromaster,  Inc. 

ADJUSTMENT  OF  CEILING  PRICES 

For  the  reasons  set  forth  in  an  opinion 
issued  simultaneously  herewith  and  filed 
with  the  Division  of  the  Federal  Register 
and  pursuant  to  sections  15  and  16  of 
Revised  Supplementary  Order  No.  119; 
It  is  ordered: 

(a)  Electromaster,  Inc.,  1803  East  At¬ 
water  Street,  Detroit  31,  Michigan,  may 
increase  by  no  more  than  13.5  percent  its 
highest  prices  charged  during  October 
1941  to  each  class  of  purchaser  for  the 
electric  cooking  ranges  of  its  manufac¬ 
ture, 

(b)  For  sale  in  each  zone  by  wholesale 
distributors  to  retail  dealers  the  ceiling 
prices  for  the  models  of  electric  ranges 
manufactured  by  Electromaster,  Inc. 
and  listed  below  are  as  follows: 


Model 

Quantity 

•  CelliuK  prices  for  sales  to 
retail  dealers 

Zone  1 

Zone  2 

Zone  3 

Zone  4 

15-1 . 

1  to  4 . 

$125.  75 
121.171 
82.  <521 
79.60 

$127.64 
123. 24 
83.86 
80.96 

$129.54 

124.80 

85.11 

81.99 

$131.38 
126.61 
86.  32 
83.18 

T-41-1.... 

5  or  more— .. 
1  to  4 . 

5  or  more.—. 

These  ceiling  prices  include  the  Fed¬ 
eral  excise  tax  and  are  subject  to  terms, 
discounts,  allowances,  and  other  price 
differentials  no  less  favorable  than  those 
the  seller  had  in  effect  on  sales  of  simi¬ 
lar  articles  during  March  1942.  If  a 
seller  made  no  such  sales  during  March 


1942  the  ceiling  prices  are  subject  to 
terms,  discounts,  allowances,  and  other 
price  differentials  no  less  favorable  than 
those  his  closest  seller  of  the  same  class 
had  in  effect  during  the  same  period  on 
sales  of  similar  articles  or  which  he 
thereafter  properly  established  under 
applicable  OPA  regulations. 

(c)  For  sales  in  each  zone  by  retail 
dealers  to  ultimate  consumers  the  ceil¬ 
ing  prices  for  the  models  of  electric 
ranges  manufactured  by  Electromaster, 
inc.  and  listed  below  are  as  follows: 


Sales  by  retail  dealers  to  ultimate 


consumers 


Model 


Zone  1 

Zone  2 

Zone  3 

Zone  4 

15-1 . 

$196.25 

$199.  50 

$202.25 

$20.5  .W 

T-41-1 . 

129.00 

130.75 

132.50 

134.  25 

These  prices  include  the  Federal  ex¬ 
cise  tax,  delivery,  a  one  year  warranty 
and  Installation  with  connection  to  elec¬ 
tric  facilities  to  be  provided  by  the  con¬ 
sumer  where  such  connection  does  not 
require  any  additional  materials.  If  a 
range  cord  set  (customarily  referred  to 
in  the  industry  as  a  “pigtail”)  Is  required 
and  is  furnished  by  the  retail  dealer,  he 
may  add  $3.50  to  the  above  OPA  retail 
ceiling  price.  In  all  other  respects  these 
ceiling  prices  are  subject  to  terms,  dis¬ 
counts,  allowances,  and  other  price  dif¬ 
ferentials  no  less  favorable  than  those 
the  seller  had  in  effect  on  sales  of  similar 
articles  during  March  1942.  If  a  seller 
made  no  such  sales  during  March  1942, 
the  ceiling  prices  are  subject  to  terms, 
discounts,  allowances  and  other  price 
differentials  no  less  favorable  than  those 
his  closest  seller  of  the  same  class  had 
in  effect  during  the  same  period  on  sales 
of  similar  articles  or  which  he  thereafter 
properly  established  under  applicable 
OPA  regulations. 

(d)  For  purposes  of  this  order  Zones 
1,  2,  3,  and  4  comprise  the  following 
states: 


Zone  1.  Michigan,  Indiana  and  Ohio. 

Zone  2.  Maine,  New  Hampshire,  Vermont, 
Massachusetts,  Connecticut,  Rhode  Island, 
New  York,  New  Jersey,  Pennsylvania,  Dela¬ 
ware,  Maryland,  District  of  Columbia,  West 
Virginia,  Virginia,  North  Carolina,  South 
Carolina,  Kentucky,  Tennessee,  Mississippi, 
Alabama,  Georgia,  Wisconsin,  Illinois,  Min¬ 
nesota,  Iowa,  Missouri,  and  Arkansas. 

Zone  3.  North  Dakota,  South  Dakota,  Ne¬ 
braska,  Kansas,  Oklahoma,  Texas,  Louisiana, 
Montana,  Wyoming,  Colorado,  New  Mexico, 
and  Florida. 

Zone  4.  Idaho,  Utah,  Arizona,  Nevada, 
Washington,  Oregon,  and  California. 

(e)  At  the  time  of,  or  prior  to  the  first 
invoice  to  each  purchaser  for  resale  at 
wholesale  the  manufacturer  shall  notify 
him  of  the  ceiling  prices  set  by  this  order 
for  resales  by  the  purchaser.  This  notice 
may  be  given  in  any  convenient  form. 

(f)  The  manufacturer  prior  to  ship¬ 
ping  any  range  covered  by  this  order  to  a 
purchaser  for  resale  shall  attach  secure¬ 
ly  to  the  outside  panel  of  the  oven  door 
of  each  range  a  label  which  contains  all 
the  following  information: 

1.  The  model  number  of  the  range. 

2.  The  range’s  OPA  retail  celling  prices  in 
each  zone. 

3.  A  list  of  the  states  included  In  each 
zone. 
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4.  A  statement  that  the  ceiling  prices 
shown  include  the  Federal  excise  tax,  deliv¬ 
ery,  a  one  year  warranty  and  Installation 
where  the  Installation  requires  only  that  the 
lange  be  connected  to  electric  facilities  to 
be  provided  by  the  purchaser  and  such  con¬ 
nection  does  not  require  any  additional  ma¬ 
terials. 

5.  A  statement  that  if  the  installation  re¬ 
quires  the  use  of  a  range  cord  set  (custom¬ 
arily  referred  to  In  the  industry  as  a  “pig¬ 
tail”)  and  such  a  set  is  furnished  by  the  re¬ 
tail  dealer,  he  may  add  $3.50  to  the  OPA  re¬ 
tail  ceiling  price  of  the  range. 

(g)  The  ceiling  prices  established  by 
this  order  supersede  those  established  by 
Order  197  under  Maximum  Price  Regula¬ 
tion  No.  64  or  Order  No.  144  under  Re- 
visGu  Supplementary  Order  No.  119  with 
respect  to  articles  sold  by  the  manufac¬ 
turer  at  prices  adjusted  under  this  or¬ 
der.  The  resale  ceiling  prices  established 
by  this  order  include  all  the  increases  al¬ 
lowed  by  sections  11a  and  11b  of  Maxi¬ 
mum  Price  Regulation  No.  64  and  may 
not,  therefore,  be  further  increased  un¬ 
der  those  sections. 

th)  This  order  may  be  revoked  or 
amended  by  the  Price  Administrator  at 
any  time. 

This  order  shall  become  effective  on 
the  26th  day  of  September  1946. 

Issued  this  26th  day  of  September  1946 

Geoffrey  Baker, 
Acting  Administrator. 

OPINION  ACCOMPANYING  ORDER  NO.  341 
UNDER  REVISED  SUPPLEMENTARY  ORDER 
NO.  119 

Electromaster,  Inc.,  hereinafter  re¬ 
ferred  to  as  the  applicant  1803  East 
Atwater  Street,  Detroit  31,  Michigan,  has 
previously  received  an  adjustment  of  its 
ceiling  prices  under  Revised  Supple¬ 
mentary  Order  No.  119.  Since  that  ad¬ 
justment  was  granted  the  applicant  has 
incurred  additional  legal  labor  and  ma¬ 
terial  cost  increases  and  has,  therefore, 
reapplied  under  Revised  Supplementary 
Order  No.  119  for  an  additional  adjust¬ 
ment  which  reflects  those  additional  cost 
increases. 

The  procedures  set  forth  in  Revised 
Supplementary  Order  No.  119  have  been 
applied  to  the  data  submitted  by  the  ap¬ 
plicant  on  its  current  cost  data  and  a 
new'  price  increase  factor  has  been  de¬ 
termined  in  accordance  with  the  provi¬ 
sions  of  the  order.  ^ 

In  view  of  the  present  scarcity  of  this 
type  of  range  and  to  permit  compliance 
by  the  applicant  with  the  preticketing 
provisions  of  Maximum  Price  Regulation 
No.  64  applicable  to  electric  ranges,  the 
accompanying  order  also  establishes  re¬ 
sale  ceiling  prices  pursuant  to  section 
16  of  Revised  Supplementary  Order  No. 
119. 

The  resale  ceiling  prices  established 
by  the  accompanying  order  were  com¬ 
puted  by  applying  to  the  manufacturer’s 
adjusted  ceiling  prices  for  sales  to  dis¬ 
tributors  a  percentage  markup  equal  to 
that  received  by  each  type  of  seller  under 
Maximum  Price  Regulation  No.  64  in 
connection  with  sales  on  March  31,  1946 
of  the  same  type  of  range  produced  by 
the  same  manufacturer.  Hence,  they 
include  any  increases  allowed  by  sec¬ 
tions  11a  or  11b  of  Maximum  Price  Reg¬ 


ulation  No.  64  and  may  not  be  increased 
under  either  of  those  sections. 

To  eliminate  any  possibility  of  confu¬ 
sion  the  accompanying  order  also  pro¬ 
vides  that  the  ceiling  prices  it  estab¬ 
lishes  supiersede  those  established  by 
Order  197  imder  Maximum  Price  Regu¬ 
lation  No.  64  and  Order  144  under  Re¬ 
vised  Supplementary  Order  No.  119  with 
respect  to  ranges  sold  by  the  applicant 
at  prices  adjusted  under  the  accompany¬ 
ing  order. 

To  increase  the  effectiveness  of  the 
order  and  the  enforceability  of  the  retail 
ceiling  established  imder  it,  the  applicant 
is  required  to  attach  to  each  range  a  label 
containing  the  OPA  retail  ceiling  in  each 
zone,  a  list  of  the  states  in  each  zone,  and 
a  statement  of  w’hat  the  retail  ceiling 
prices  include.  To  insure  notice  to 
wholesale  distributors  of  the  ceiling 
prices  established  by  the  order  for  their 
resales  the  applicant  is  required  to  notify 
purchasers  from  him  for  resale  at  whole¬ 
sale  of  the  ceiling  prices  and  conditions 
set  by  this  order  for  resales  by  the 
purchaser. 

IP.  R.  Doc.  46-17430;  Piled,  Sept.  26,  1946; 

8;46  a.  m.] 


[MPR  592,  Order  155] 

Cinder  Blocks  in  Metropolitan 
Washington,  D.  C, 

ESTABLISHMENT  OF  MAXIMUM  PRICES 

For  the  reasons  set  forth  in  an  opinion, 
issued  simultaneously  herewith,  and  pur¬ 
suant  to  section  23  of  Maximum  Price 
Regulation  592;  It  is  ordered: 

(a)  The  maximum  f.  o.  b.  yard  and 
delivered  prices  for  sales  of  rock  and 
panel  face  block,  chimney  block  and  pier 
caps,  produced  and  delivered  in  the  Met- 
tropolitan  Area  of  Washington,  D.  C., 
shall  be  as  follows: 


F.  0.  b. 
yard 
price 

Delivered 

iw^ice 

Rock  and  panel  face  block: 

8  X  8  X  16: 

Wall . 

$0.  MA 
.2625 

i 

$0,225 
.  282.5 

Comers . 

Piers . . 

.32 

.34 

8x8x8: 

Half  wall . 

.1375 

.1475 

.205 

.215 

Chimney  block  for  9  x  8  flue _ 

.2175 

.2375 

Pier  caps: 

19  X  19: 

White . 

2.86 

Gray . . 

2.58 

14  X  14: 

White . . . . 

1.72 

Gray . . . . 

1.72 

(b)  The  Metropolitan  Area  of  Wash¬ 
ington,  D.  C.,  as  used  in  this  order,  means 
the  area  located  within  a  13  air-mile 
radius  of  the  zero  milestone.  District  of 
Columbia. 

(c)  The  maximum  prices  established 
by  this  order  are  subject  to  all  custom¬ 
ary  cash  and  trade  discounts,  allowances 
or  other  differentials,  all  of  which  must 
be  preserved. 

(d)  The  maximum  prices  established 
by  this  order  supersede  maximum  prices 
previously  established  pursuant  to  Maxi¬ 
mum  Price  Regulation  592  and  the  Gen¬ 
eral  Maximum  Price  Regulation  and 
orders  thereunder. 


(e)  This  order  may  be  amended  or  re¬ 
voked  by  the  Office  of  Price  Adminis¬ 
tration  at  any  time. 

This  order  shall  become  effective  Sep¬ 
tember  27,  1946. 

Is.«;ued  this  26th  day  of  September, 
1946. 


Geoffrey  Baker, 
Acting  Administrator . 

OPINION  ACCOMPANYING  ORDER  NO.  155 
UNDER  SECTION  23  OF  MAXIMUM  PRICE 
REGULATION  NO.  592 

The  accompanying  order,  pursuant  to 
Section  23  of  Maximum  Price  Regulation 
592,  establishes  maximum  f.  o.  b.  yard 
and  delivered  prices  for  sales  by  all  sellers 
of  rock  and  panel  face  block,  chimney 
block  and  pier  caps,  produced  and  de¬ 
livered  within  a  radius  of  13  air  miles 
from  the  zero  milestone.  District  of 
Columbia.  The  maximum  prices  for 
these  commodities  are  spelled  out  in  dol¬ 
lars  and  cents. 

Section  23  of  Maximum  Price  Regula¬ 
tion  592  pertaining  to  the  establishment 
of  maximum  prices  for  sales  of  commodi¬ 
ties,  covered  by  the  regulation,  within  a 
particular  community  or  defined  area, 
provides  that  the  following  standards 
shall  be  observed:  (1)  maximum  prices 
shall  be  set  forth  In  dollars  and  cents 
unless  this  shall  clearly  appear  imprac¬ 
ticable  or  inappropriate  and  (2)  maxi¬ 
mum  prices  thus  set  forth  shall  not  ex¬ 
ceed  the  general  level  of  prices  as  fixed  by 
the  regulation. 

In  accordance  with  the  above  described 
standards,  prices  established  In  this 
order  specify  dollars-and-cents  prices 
applicable  to  sales  of  rock  and  panel  face 
block,  chimney  block  and  pier  caps,  and 
are  in  line  with  the  general  level  of  prices 
otherwise  established  for  comparable 
commodities  under  this  regulation. 

Prices  for  resellers  are  established  at 
the  same  levels  as  those  established  for 
the  manufacturers  who  supply  them  with 
these  commodities.  It  appears  that  re¬ 
sellers  purchase  rock  and  panel  face 
block,  chimney  block,  and  pier  caps  from 
manufacturers  on  the  basis  of  a  discount 
off  the  manufacturers’  quoted  prices  to 
consumers.  These  resellers,  in  turn,  re¬ 
sell  the  items  at  the  same,  or  approxi¬ 
mately  the  same,  prices  at  which  the 
manufacturers  sell  in  their  direct  sales 
to  consumers.  Establishing  the  same 
prices  for  resellers  as  those  established 
for  manufacturers  will  permit  continu¬ 
ance  of  this  practice. 

The  prices  affected  by  the  accompany¬ 
ing  order  do  not  exceed  the  general  level 
of  prices  permitted  by  Maximum  Price 
Regulation  592  which  would  otherwise  be 
applicable  to  sales  by  manufacturers  and 
the  General  Maximum  Price  Regulation 
which  would  cover  sales  by  resellers. 
The  provisions  of  this  order  and  their 
effect  upon  business  practices,  quoted 
prices  and  the  methods  in  the  industry 
affected  have  been  carefully  considered 
and  no  provision  which  might  have  the 
effect  of  requiring  a  change  in  such  prac¬ 
tices  has  been  included. 

[P.  R.  Doc.  46-17437;  Filed,  Sept.  26,  1946; 

8:49  a.  m.] 
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IMPR  592,  Rev.  Order  125) 

Terry  Brick  Corp. 

ADJUSTMENT  OF  MAXIMUM  PRICES 

Revised  Order  No.  125  under  section  16 
of  Maximum  Price  Regulation  No.  592, 
specified  construction  materials  and  re¬ 
fractories.  Terry  Brick  Corporation, 
Docket  No.  6122.592.16-366. 

For  the  reasons  set  forth  in  an  opin¬ 
ion  issued  simultaneously  herewith,  and 
pursuant  to  section  16  of  Maximum  Price 
Regulation  No.  592,  It  is  ordered: 

(a)  The  maximum  adjusted  prices 
for  sales  by  the  Terry  Brick  Corporation, 
Kingston,  New  York,  for  clay  building 
brick  to  its  various  classes  of  purchasers 
shall  be: 


$19.25  per  thousand — f.  o.  b.  plant. 

$21.60  per  thousand — delivered  In  metro¬ 
politan  New  York  City,  as  defined  in  Section 
2.1  (b)  (1)  (1)  of  Order  1  under  MPR  592. 

The  above  prices  shall  be  subject  to  a 
discount  of  $1.00  per  thousand  for  un¬ 
loading  and  $0.50  per  thousand  for  cash 
payment. 

(b)  Any  person  purchasing  any  of  the 
products,  covered  by  this  order,  produced 
by  the  Terry  Brick  Company  for  the 
purpose  of  resale  in  the  same  form  may 
increase  his  presently  established  prices 
under  the  General  Maximum  Price  Reg¬ 
ulation  by  adding  the  percentage  in¬ 
crease  in  cost  resulting  from  the  in¬ 
crease  permitted  the  manufacturer  in 
(a)  above.  Notwithstanding  the  pro¬ 
visions  of  this  paragraph,  in  any  area 
where  specific  maximum  prices  are  fixed 
by  an  area  pricing  order,  such  specific 
maximum  prices  shall  apply  in  that  area, 
except  that  resellers  located  in  the  five 
borouglis  of  New  York  City  and  the 
County  of  Nassau  may  increase  their 
presently  established  maximum  prices 
by  an  amount  not  in  excess  of  that  au¬ 
thorized  by  sec.  2.4  (c)  of  Order  1  to 
MPR  592. 

(c)  The  above  prices  include  all  price 
increases  authorized  by  Order  1  to  Max¬ 
imum  Price  Regulation  592  to  date  and 
may  not  be  further  increased  pursuant 
to  the  provisions  of  Order  1  as  are  in 
effect  as  of  the  date  of  this  order. 

(d)  All  requests  of  the  applicant  not 
granted  herein  are  denied. 

(e)  This  order  may  be  amended  or 
revoked  by  the  Office  of  Price  Admin¬ 
istration  at  any  time. 


This  Revised  Order  No.  125  shall  be¬ 
come  effective  September  27,  1946. 


Ls.sued  this  26th  day  of  September, 
1946. 


Geoffrey  Baker, 
Acting  Administrator. 


OPINION  ACCOMPANYING  REVISED  ORDER  126 
UNDER  SECTION  16  OF  MAXIMUM  PRICE  REG¬ 
ULATION  592 

The  Terry  Brick  Corporation  was  au¬ 
thorized  by  Order  No.  125  under  Sec¬ 
tion  16  of  MPR  592  to  increase  its  maxi¬ 
mum  prices  for  the  sale  of  clay  building 
brick.  At  the  same  time  resellers,  ex¬ 
cept  those  covered  by  area  pricing  orders, 
were  authorized  to  pass-through  their 
percentage  increase  in  acquisition  costs. 
Resellers,  whose  maximum  prices  are  es¬ 
tablished  by  area  orders,  were  required 
to  continue  to  sell  at  their  established 
Area  prices.  Thus,  Order  125  conflicted 
with  the  area  pricing  provisions  of  sec¬ 


tion  2.4  (c)  of  Order  1  to  MPR  592  be¬ 
cause  resellers  in  the  New  York  area  were 
limited  to  pass-throughs  resulting  from 
Increases  permitted  manufacturers  un¬ 
der  Order  1.  Since  the  increases  granted 
to  Terry  Brick  Corporation,  authorized 
by  order  No.  125,  reflected  the  increases 
granted  all  manufacturers  in  the  New 
York  area  by  section  2.1  of  Order  1  to 
MPR  592,  the  accompanying  revision  to 
Order  No.  125  revises  the  reseller’s  pass¬ 
through  provision  to  reflect  the  pass¬ 
through  permitted  resellers  in  this  area 
pursuant  to  sec.  2.4  of  Order  1  to  MPR 
592.  Thus,  resellers  in  the  New  York 
area  will  continife  to  realize  the  same 
percentage  margins. 

[F.  R.  Doc.  46-17436:  Filed.  Sept.  26,  1946; 

8:48  a.  m.] 


I  MPR  120,  Arndt.  45  to  Order  1548] 
Elliot  Coal  Mining  Co.  et  al. 

ADJUSTMENT  OF  MAXIMUM  PRICES 

For  the  reasons  set  forth  in  an  opinion 
issued  simultaneously  herewith  and  in 
accordance  with  §  1340.212  (c)  of  Maxi¬ 
mum  Price  Regulation  No.  120,  It  is  or¬ 
dered: 

Order  No.  1548  under  Maximum  Price 
Regulation  No.  120  is  hereby  amended  in 
the  following  respects. 

Paragraph  (a)  is  amended  by  adding 
thereto  the  following  name  of  the  pro¬ 
ducer,  address,  mine  name  and  index 
number,  and  preparation  plant  name,  as 
follows: 


Producer  and  address 

Mine  name 

Mine  index 
No. 

Location  and  name  of  preparation  plant 
through  which  the  eoals  are  prepared 

Franklin  Hills  Mining  Co.,  P.  0. 
Box  779,  Cumberland,  Md. 

Phoenix  HofTa  No.  4.. 

5892 

Russell  Mining  Co.’s  Preparation 
Plant  at  Morrisons,  Md.  on  C.  &  P. 

This  Amendment  No.  45  to  Order  No. 
1548  under  Maximum  Price  Regulation 
No.  120  shall  become  effective  September 
27,  1946. 

Issued  this  26th  day  of  September  1946. 

Robert  A.  Nixon, 
Acting  Administrator. 

OPINION  ACCOMPANYING  AMENDMENT  45  TO 

ORDER  1548  UNDER  MAXIMUM  PRICE  REGU¬ 
LATION  120 

Franklin  Hills  Mining  Co. — P.  O.  Box 
779 — Cumberland,  Maryland,  filed  an  ap¬ 
plication  pursuant  to  §  1340.212  (c)  of 
Maximum  Price  Regulation  No.  120,  re¬ 
questing  that  its  maximum  price  for 
strip-mined  coal,  produced  at  its  Phoenix 
Hoffa  No.  4  Mine,  Mine  Index  No.  5892 
and  prepared  at  its  preparation  plant  at 
Morrisons,  Maryland,  in  District  No.  1, 
be  increased  50^  per  net  ton. 

It  appears  that  applicant’s  strip-mined 
coal  receives  thorough  cleaning  and 
hand-picking  at  the  said  preparation 
plant,  and  that  it  is  such  that  it  can  be 
prepared  to  a  standard  of  general  ac¬ 
ceptability  in  the  coal-consuming 
market. 

The  applicant  qualifies,  therefore,  for 
the  requested  relief  under  the  provisions 
of  said  §  1340.212  (c) .  All  mines  of  Dis¬ 
trict  No.  1,  qualifying  for  an  increase  of 
50(‘  per  net  ton  for  prepared  strip-mined 
coal  under  the  provisions  of  §  1340.212 
(c)  of  Maximum  Price  Regulation  No. 
120,  have  been  grouped  together  by  Order 
No.  1548,  as  amended,  under  Maximum 
Price  Regulation  No.  120.  Accordingly, 
this  order  is  being  further  amended  to 
Include  applicant’s  strip-mined  coal. 

(F.  R.  Doc.  46-17460:  Filed,  Sept.  26,  J946; 

8:49  a.  m.] 


[MPR  120,  Corr.  to  Order  1727] 
Bituminous  Coal  in  District  13 

ADJUSTMENT  OF  MAXIMUM  PRICES 

Order  No.  1727  to  Maximum  Price 
Regulation  No.  120  is  hereby  corrected 
as  follows: 

1.  In  Paragraph  (1),  the  numeral 
“4.82"  set  opposite  “Mine  Index  No.  41" 
under  size  groups  “12, 14, 15, 16"  and  size 


groups  “17,  18”  in  the  column  captioned 
“Rail  &  RR  Fuel  Maximum  Prices  By 
Size  Group  No.’’,  is  deleted,  and  the 
numeral  “5.02"  is  inserted  in  Its  place 
and  stead. 

2.  In  said  Paragraph  (1),  each  price 
set  forth  opposite  “Mine  Index  No.  53” 
under  the  column  captioned  “Rail  &  RR 
Fuel  Maximum  Prices  By  Size  Group  No.” 
is  increased  seventy-seven  (77)  cents. 

These  corrections  to  Order  No.  1727 
to  Maximum  Price  Regulation  No.  120 
shall  be  effective  as  of  September  4, 1946. 

Issued  this  26th  day  of  September,  1946. 

Robert  A.  Nixon, 
Acting  Administrator. 

[F.  R.  Doc.  46-17461;  Filed,  Sept.  26.  1946; 

8:49  a.  m.] 


[MPR  120,  Corr.  to  Order  1744] 

Arthur  Henry  Coal  Co.  et  al. 

ADJUSTMENT  OF  MAXIMUM  PRICES 

Order  No.  1744  under  Maximum  Price 
Regulation  No.  120  is  hereby  corrected 
in  the  following  respects: 

1.  The  mine  index  number,  “4319”,  . 
appearing  on  page  2,  in  the  first  column 
of  maximum  prices,  for  the  Henry  Mine 
of  Arthur  Henry  Coal  Company,  is  cor¬ 
rected  to  read  “4316”. 

2.  The  rail  shipping  point,  “Zanesville, 
'Ohio,”  appearing  on  page  2,  in  the  last 
column  of  maximum  prices,  immediately 
below  “Mine  Index  No.  4319”  of  J.  W. 
Smith  is  corrected  to  read  .“South  Zanes¬ 
ville,  Ohio”. 

This  correction  shall  be  effective  as  of 
September  24,  1946. 

Issued  this  26th  day  of  September 
1946. 

Robert  A.  Nixon, 
Acting  Administrator . 

[F.  R.  Doc.  46-17462;  Filed,  Sept.  26,  1946; 

8:49  a.  m.] 


[RMPR  136,  Order  679] 

Knox  Metal  Products  Co. 

ESTABLISHMENT  OF  MAXIMUM  PRICES 

For  the  reasons  set  forth  In  an  opinion 
l$»ued  simultaneously  herewith  and  filed 
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with  the  Division  of  the  Federal  Register, 
and  pursuant  to  sections  9, 10  and  11  (c) 
of  Revised  Maximum  Price  Regulation 
136,  It  is  ordered: 

(a)  Knox  Metal  Products  Company, 
Waynesboro,  Georgia,  may  sell,  f.  o.  b. 
plant,  each  utility  trailer  described  In 
subparagraph  (1)  below  at  a  price  not  to 
exceed  $131.37,  plus  federal  excise  tax, 
state  and  local  taxes  on  the  sale  or  de¬ 
livery  of  the  trailer  and  cost  of  transport¬ 
ing  it  by  the  most  direct  route  to  the 
purchaser. 

(1)  Knox  Utility  Trailer,  Model  1946, 
34  ton,  all  metal  steel  body  5'  11"  long 
X  4'  wide  x  15"  deep  equipped  with  6.00 
X  16,  4-ply  tires  and  tubes  and  other  de¬ 
tailed  specifications  included  In  the  re¬ 
port  filed  with  this  Office. 

(b)  Knox  Metal  Products  Company  is 
authorized  to  suggest  to  resellers  a  resale 
price  for  the  trailer  described  in  para¬ 
graph  (a)  (1)  consisting  of  the  following: 

(1)  Suggested  Resale  Price:  $169.50. 

(2)  (i)  A  charge  not  to  exceed  an 
amount  determined  by  using  rail  freight 
rates  for  less-than-carload  cost  by  the 
most  direct  route  from  the  factory  at 
Waynesboro,  Georgia  to  the  place  of  bus¬ 
iness  of  the  reseller. 

(ii)  A  charge  equal  to  the  charge  made 
by  Knox  Metal  Products  Company  to 
cover  federal  excise  taxes. 

(iii)  A  charge  equal  to  reseller’s  ex¬ 
pense  for  payment  of  state  and  local 
taxes  on  the  purchase,  sale  or  delivery  of 
the  trailer. 

(c)  A  reseller  of  Knox  trailers  in  any 
of  the  territories  or  possessions  of  the 
United  States  is  authorized  to  sell  the 
trailer  described  in  paragraph  (a)  at  a 
price  not  to  exceed  the  price  established 
in  paragraph  (b)  to  which  it  may  add  a 
sum  equal  to  the  expense  incurred  or 
charged  to  it  for  payment  of  territorial 
and  insular  taxes,  on  the  purchase,  sale 
or  introduction  of  the  trailer;  export  pre¬ 
miums;  boxing  and  crating  for  export 
purposes;  marine  and  war  risk  insur¬ 
ance;  and  landing,  wharfage  and  termi¬ 
nal  operations. 

(d)  All  requests  not  granted  herein 

are  denied.  • 

(e)  This  order  may  be  amended  or  re¬ 
voked  by  the  Administrator  at  any  time. 

Note:  Where  the  manufacturer’s  invoice 
charge  to  the  reseller  is  Increased  or  de¬ 
creased  from  the  previous  invoice  charge  be¬ 
cause  the  manufacturer  has  a  newly  estab¬ 
lished  price  under  section  8  of  Revised  Maxi¬ 
mum  Price  Regulation  136,  due  to  substan¬ 
tial  changes  in  design,  specification  or  equip¬ 
ment  of  the  trailer,  the  reseller  may  add  to 
its  price  under  paragraph  (b)  the  Increase 
in  price,  plus  its  customary  markup  on  such 
a  cost  increase,  but  in  case  of  a  decrease  in 
price,  the  reseller  must  reduce  its  price  un¬ 
der  paragraph  (b)  by  the  amount  of  the  de¬ 
crease  and  its  customary  markup  on  such 
an  amount. 

This  order  shall  become  effective  Sep¬ 
tember  27,  1946. 

Issued  this  26th  day  of  September  1946. 

Geoffrey  Baker, 
Acting  Administrator. 

OPINION  ACCOMPANYING  ORDER  679  UNDER 

REVISED  MAXIMUM  PRICE  REGULATION  136 

A  Report  of  Manufacturer’s  Proposed 
List  Price  was  filed  by  Knox  Metal  Prod¬ 
ucts  Company  on  March  25,  1946  and 
No.  189 - 18 


supplemented  by  letter  on  June  6,  1946 
requesting  authority  to  establish  a  maxi¬ 
mum  price  and  suggested  resale  price  for 
a  two  wheel  utility  trailer  Identified  as 
Model  1946. 

In  the  order  which  this  opinion  accom¬ 
panies,  a  price  is  approved  for  the  sale 
of  this  trailer  by  IGiox  Metal  Products 
Company,  Waynesboro,  Georgia,  the 
manufacturer.  This  approval  is  in  ac¬ 
cordance  with  Sections  9  and  10  of  Re¬ 
vised  Maximum  Price  Regulation  136. 

Revised  Maximum  Price  Regulation 
136  established  as  maximum  prices  for 
resellers,  the  manufacturer’s  suggested 
resale  prices  in  effect  on  March  31,  1942, 
where  the  reseller  had  no  list  or  estab¬ 
lished  price  in  effect  on  that  date.  More¬ 
over,  when,  on  the  base  date,  the  reseller 
did  not  have  a  published  list  or  estab¬ 
lished  price,  or  the  manufacturer  did 
not  have  suggested  resale  prices,  the 
Office  of  Price  Administration  may  ap¬ 
prove  manufacturer’s  suggested  resale 
prices  which  must  be  used  by  resellers  in 
determining  maximum  prices.  These  re¬ 
sale  prices  must  be  in  line  with  the  level 
of  prices  permitted  by  the  regulation. 

In  the  present  instance,  resellers  did 
not  have  any  list  or  established  prices  in 
effect  on  the  base  date.  Neither  did  the 
manufacturer  have  any  suggested  resale 
prices  in  effect  on  that  date,  although  it 
was  customary  for  manufacturers  of 
comparable  vehicles  to  have  suggested 
resale  prices.  In  accordance  with  section 
11(c),  therefore,  the  Administrator  ap¬ 
proves,  in  the  order  w’hich  this  opinion 
accompanies,  a  manufacturer’s  suggested 
resale  price.  This  resale  price  is  in  line 
with  the  level  of  prices  permitted  by  the 
regulation. 

The  reseller  shall  determine  his  maxi¬ 
mum  price  in  accordance  with  section 
11(c)  by  using  the  manufacturer’s  sug¬ 
gested  resale  price  approved  in  this  order. 

|F.  R.  Doc.  46-17465:  Filed,  Sept.  26,  1946; 

8:48  a.  m.] 


Regional  and  District  Office  Orders. 
Lists  of  Community  Ceiling  Price  Orders 

The  following  orders  under  Revised 
General  Order  51  were  filed  with  the 
Division  of  the  Federal  Register  on 
September  20,  1946. 

Region  II 

New  York  Order  38,  covering  dry  gro¬ 
ceries  in  certain  counties  in  New  York. 
Filed  9:04  a.  m. 

Region  VI 

Des  Moines  Order  4-F,  Amendment  45, 
covering  fresh  fruits  and  vegetables  in 
certain  counties  in  Iowa  and  the  city  of 
South  Sioux  City  In  Nebraska.  Filed 
9:13  a.  m. 

Des  Moines  Order  5-F,  Amendment  45, 
covering  fresh  fruits  and  vegetables  in 
certain  counties  in  Iowa  except  the  city 
of  Council  Bluffs.  Filed  9:12  a.  m. 

Des  Moines  Order  6-F,  Amendment  45, 
covering  fresh  fruits  and  vegetables  in 
certain  counties  in  Iowa.  Filed  9:12  a.  m. 

Des  Moines  Order  7-F,  Amendment  45, 
covering  fresh  fruits  and  vegetables  in 
certain  counties  In  Iowa  and  certain 
cities  in  Illinois.  Filed  9:12  a.  m. 

Green  Bay  Order  7-F,  Amendment  43, 
covering  fresh  fruits  and  vegetables  in 


certain  counties  in  Wisconsin  except  the 
town  of  Washington.  Filed  9:11  a.  m. 

Green  Bay  Order  8-F,  Amendment  43, 
covering  fresh  fruits  and  vegetables  in 
certain  counties  in  Wisconsin.  Filed 
9:11  a.  m. 

Green  Bay  Order  9-F,  Amendment  43, 
covering  fresh  fruits  and  vegetables  in 
the  counties  of  Florence,  Forest,  and 
Marinette,  Wisconsin.  Filed  9:11  a.  m. 

Green  Bay  Order  12-F,  Amendment  29, 
covering  fresh  fruits  and  vegetables  in 
certain  areas  in  Wisconsin.  Filed  9:10 
a.  m. 

Green  Bay  Order  13-F,  Amendment  14, 
covering  fresh  fruits  and  vegetables  in 
certain  counties  in  Wisconsin.  Filed  9 : 10 
a.  m. 

Fargo  Order  8-F,  Amendment  8,  cover¬ 
ing  fresh  fruits  and  vegetables  in  certain 
counties  in  North  Dakota  and  the  city 
of  East  Grand  Forks,  Polk  County,  Min¬ 
nesota.  Filed  9:12  a.  m. 

Region  VIII 

Portland  Order  35-F,  Amendment  40, 
covering  fresh  fruits  and  vegetables  in 
the  Florence,  Reedsport,  Coquille,  Oregon 
area.  Filed  9:03  a.  m. 

Portland  Order  36-F,  Amendments  39 
and  40,  covering  fresh  fruits  and  vege¬ 
tables  in  the  cities  of  Bend  and  Pendle¬ 
ton,  Oregon.  Piled  9:03  a.  m. 

Portland  Order  37-P,  Amendments  39 
and  40,  covering  fresh  fruits  and  vege¬ 
tables  in  La  Grande,  Baker,  Redmond, 
Heppner,  Oregon  area.  Filed  9:03  and 
9:02  a.  m. 

Portland  Order  38-F,  Amendments  39 
and  40,  covering  fresh  fruits  and  vege¬ 
tables  in  the  Haines,  Wallowa,  Enter¬ 
prise,  Oregon  area.  Filed  9:02  a.  m. 

Portland  Order  39-P,  Amendments  39 
and  40,  covering  fresh  fruits  and  vege¬ 
tables  in  the  Albany,  Corvallis,  Eugene, 
Oregon  area.  Filed  9:01  and  9:00  a.  m. 

Portland  Order  42-F,  Amendments  40 
and  41,  covering  fresh  fruits  and  vege¬ 
tables  in  certain  areas  in  Oregon.  Filed 
8:59  a.  m. 

Portland  Order  49-F,  Amendments  19 
and  20,  covering  fresh  fruits  and  vege¬ 
tables  in  the  Kelso,  Salem,  The  Dalles, 
Clatskanie,  Forest  Grove,  Oregon  area. 
Filed  8:59  and  9:05  a.  m. 

San  Francisco  Order  28-F,  Amend¬ 
ment  3,  covering  fresh  fruits  and  vegeta¬ 
bles  in  certain  areas  in  California.  Filed 
9:08  a.  m. 

San  Francisco  Order  29-F,  Amendment 
3,  covering  fresh  frillts  and  vegetables  in 
certain  areas  in  California.  Filed  9:01 
a.  m. 

San  Francisco  Order  30-F,  Amendment 
3,  covering  fresh  fruits  and  vegetables  in 
certain  areas  in  California.  Filed  9:06 
a.  m. 

San  Francisco  Order  2,  covering  dry 
groceries.  Filed  9:31  a.  m. 

San  Francisco  Order  52,  Amendment 
1,  covering  dry  groceries  In  certain 
counties  In  California.  Filed  9:05  a.  m. 

San  Francisco  Order  53,  Amendment 
1,  covering  dry  groceries  in  certain  areas 
in  California.  Filed  9:09  and  9:10  a.  m. 

San  Francisco  Order  54,  covering  dry 
groceries  in  certain  areas  in  California. 
Filed  9:09  a.  m. 

San  Francisco  Order  55,  covering  dry 
groceries  In  certain  counties  in  Cali¬ 
fornia.  Filed  9:04  a.  m. 
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Copies  of  any  of  these  orders  may  be 
obtained  from  the  OPA  Office  In  the 
designated  city. 

Ervin  H.  Pollack, 

Secretary. 

|F.  R.  Doc.  46-17360;  Piled.  Sept.  25,  1946; 
8:56  a.  m.] 


(Oklahoma  City  Order  5  under  Gen.  Order  68, 
Arndt.  1] 

Certain  Building  Materials  in  Tulsa, 
Okla. 

For  the  reasons  set  forth  in  the  opinion 
l-ssued  simultaneously  herewith  and  un¬ 
der  the  authority  vested  in  the  District 
Director  of  the  Oklahoma  City  District 
of  the  Office  of  Price  Administration  by 
General  Order  No.  68  and  Regional  Dele¬ 
gation  of  Authority  No.  126,  Maximum 
prices  for  retail  sales  of  certain  building 
materials  In  the  corporate  limits  of  the 
city  of  Tulsa,  Oklahoma,  Order  No.  6  Is 
amended  in  the  following  respects; 

Appendix  A  Is  amended  to  read  as 
follows: 

Appendix  A 

(Maximum  prices  for  retail  sales  of  specified 
building  materials  when  sold  in.  the  city  of 
Tulsa,  Okla.  The  prices  listed  hereon  In¬ 
clude  all  legal  increases  up  to  and  including 
Aug.  24,  1946] 

Approved  Maximum  Retail  Prices  F.  O.  B. 
Plant,  Yard  or  Delivered  in  the  Free  De¬ 
livery  Zone 


Item  being  priced  and  unit 
Asbestos  cement  siding,  12”  x  24”  or 

27”  std.  colors,  including  white,  sq.  $9. 49 
Asbestos  cement  siding,  12”  x  24”  or 
27”  water  repellant  white  and  bril¬ 
liant  colors,  sq _  11.68 

Asphalt  or  tarred  felt,  15  lb.  or  30  lb., 

roll . . . . .  8. 10 

Asphalt  shingles,  210-lb.  thlckbutt, 

sq— . — _ _  7.40 

Asphalt  shingles,  hex.  2  or  3  tab.  167- 

lb.,  sq _  6.06 

Asphalt  roofing,  mineral  surface  90 

lb.,  roll _  8. 06 

Asphalt  roofing,  staggered  edge,  105 

lb  ,  roll . - .  3.96 

Clay  drain  tile,  4”,  lin.  ft _  .09 

Clay  drain  tile,  6”,  lin.  ft _  .13 

Fiber  insulation  board,  Vi”  std.,  M  ft.  68. 45 
Fiber  insulation  board,  asphalt 

sheathing,  M  ft . . .  91.  65 

Finishing  lime,  40-lb.  bag _  .  66 

Finishing  lime,  60-lb.  bag _  .67 

Flue  lining,  8Vi''  x  8 Vi",  lin.  ft _  .38 

Flue  lining,  4”  x  8”,  lin.  ft _  .  28 

Flue  lining,  8Vi"  x  13”,  lin.  ft _  .60 

Flue  lining,  13”  x  13”,  lin.  ft _  .75 

Gypsum  block  partition,  3”  hollow, 

sq.  ft _  .  09 

Gypsum  block  partition,  4”  hollow, 

sq.  ft -  .  11 

Gypsum  lath,  ^/s",  M  sq.  ft _  28.00 

Gpysum  sheathing,  Vi"  (gyp-lap), 

M  sq.  ft _  48.00 

Gj^isum  wallboard,  Vi".  M  sq.  ft _  40.00 

Gypsum  wallboard.  Vi".  M  sq.  ft _  45.00 

Keenes  cement,  100  lb.  bag _  1.80 

Keenes  cement,  bulk,  pound _  .  03 

Masonry  mortar,  70  lb.  bag _  .  78 

Mason’s  hydrated  lime,  10  lb.  bag _  .  28 

Mason's  hydrated  lime,  40  lb.  bag _  .  56 

Mason’s  hydrated  lime,  60  lb.  bag _  .  67 

Metal  lath,  corner  bead  expanded  26 

gauge,  100  lin.  ft _  6.  20 

Metal  lath,  2.5  lb.  painted  diamond 

mash,  sq.  yd _  .39 

Metal  lath,  3.4  lb.  painted  diamond 

mesh,  sq.  yd _  .47 

Metal  lath,  3.4  lb.  high  rib  painted, 

eq.  yd _  .46 

Patch  plaster,  2- Vi  lb.  bag _  .26 

Patch  plaster,  5  lb.  bag _  .  60 

Plaster  board,  Vi  ".  M _  85. 00 


Approved  Maximum  Retail  Prices  F.  O.  B. 
•  Plant,  Yard  or  Delivered  in  the  Free  De¬ 
livery  Zone — Continued 


Item  being  priced  and  unit 

Plaster  bonding,  1  gal.  can _  $1.00 

Plaster  bonding,  6  gal.  can., _  4. 10 

Plaster  bonding,  55  gal.  bbl _  41.25 

Plaster  gauging,  100  lb.  bag _  1.25 

Plaster  hardwall,  10  lb.  bag _  .  25 

Plaster  hardwall,  100  lb.  bag _  1. 00 

Hardwall  plaster,  bulk,  ton _  20, 00 

Plaster  moulding,  100  lb.  bag _  1. 25 

Plaster  moulding,  bulk,  pound _  .03 

Portland  cement  (std.),  94  lb.  paper 

bag . . 85 

Vitrified  clay  sewer  piper,  165-4",  M 

lin.  ft . . . . .  250.00 

Vitrified  clay  sewer  pipe,  155-6”,  M 

lin.  ft . . .  357.60 

Brick  pattern  siding,  105  lb.  roll _  8.95 


1.  Additions  for  the  extension  of  credit. 
The  following  additions  for  the  maximum 
prices  hereinabove  established  may  be 
made  for  the  extension  of  credit  beyond 
30  days: 

(a)  Sellers  who  were  in  business  dur¬ 
ing  March  1942  are  permitted  to  add  to 
prices  established  hereinabove  for  the 
extension  of  credit  beyond  a  period  of  30 
days  the  same  additions  that  they  had 
in  effect  during  March  1942  for  the  same 
type  and  quantity  of  sale.  If  no  extra 
charges  were  made  for  the  extension  of 
credit  during  March  1942,  none  may  be 
added. 

<b)  Sellers  who  were  not  in  business 
during  March  1942  are  permitted  to 
make  the  same  charge  for  the  extension 
of  credit  which  their  most  closely  com¬ 
petitive  seller  is  permitted  to  make  under 
the  provisions  of  this  order. 

2.  Additions  for  delivery.  No  addi¬ 
tions  for  delivery  may  be  made  to  the 
prices  hereinabove  listed,  except  in  cases 
where  the  total  sale  amounts  to  less  than 
$25.00,  in  which  event  an  additional 
charge  of  250  for  the  first  mile  or  fraction 
thereof  and  250  for  each  additional  mile 
thereafter  will  be  allowed.  In  no  in¬ 
stance,  however,  shall  the  total  charge 
exceed  the  sum  of  500.  All  customary 
discounts  and  allowances  must  be  con¬ 
tinued  as  required  by  maximum  Price 
Regulations  which  were  controlling  these 
commodities  prior  to  the  issuance  of  this 
area  order. 

3.  Additions  for  Oklahoma  State  sales 
tax.  Sellers  may  add  to  the  prices  listed 
in  this  Appendix  A  the  sales  tax  required 
to  be  collected  by  the  law  of  the  State 
of  Oklahoma.  This  tax  shall  be  sepa¬ 
rately  stated  in  the  dealer’s  invoice,  sales 
slip  or  receipt. 

This  order  shall  become  effective  Sep¬ 
tember  4,  1946. 

(56  Stat.  23,  765;  57  Stat.  566;  Pub.  Law 
383,  78th  Cong.;  E.  O.  9250,  7  F.  R.  7871; 
and  E.  O.  9328,  8  F.  R.  4681) 

Issued  at  Oklahoma  City,  Okla.,  this 
4th  day  of  September  1946. 

John  N.  Varnell, 

District  Director. 

OPINION  ACCOMPANYING  AMENDMENT  NO.  1 

TO  ORDER  NO.  8  UNDER  GENERAL  ORDER  NO. 

68 

Pursuant  to  the  authority  vested  In 
the  District  Director  of  the  Oklahoma 
City  District  of  the  Office  of  Price  Admin¬ 
istration  by  General  Order  No.  68  and 
Regional  Delegation  of  Authority  No.  126, 
the  accompanying  Amendment  No.  1  to 


Order  No.  5  has  been  issued  establishing 
maximum  prices  for  retail  sales  of  cer¬ 
tain  specified  building  materials. 

This  amendment  grants  certain  in¬ 
creases  in  prices  which  reflect  price  in¬ 
creases  provided  in  Supplementary  Order 
172  and  a  6%  freight  increase  which  was 
not  considered  in  the  price  list  dated 
August  19,  1946.  It  also  reflects  all 
authorized  price  increases  up  to  and  in¬ 
cluding  August  24,  1946,  the  date  of 
Appendix  A  in  this  amendment. 

All  other  provisions  to  Order  No,  5 
under  General  Order  No.  68  remain  the 
same  except  where  its  provisions  may  be 
Inconsistent  with  the  revised  price  list  in 
Appendix  A  hereof. 

[F.  R.  Doc.  46-17387;  Filed,  Sept.  25’.  1946; 

8:45  a.  m.] 


(Region  II  Order  G-1  Under  MPR  592, 
Arndt.  2] 

Sand,  Grit  and  Gravel  in  Nassau  and 
Suffolk  Counties,  N.  Y. 

For  the  reasons  set  forth  in  an  opinion 
issued  simultaneously  herewith  and  filed 
with  the  Division  of  the  Federal  Regis¬ 
ter,  and  under  the  authority  vested  In 
the  Regional  Administrator,  Region  II 
of  the  Office  of  Price  Administration  by 
the  Emergency  Price  Control  Act  of  1942 
as  amended,  by  section  17  of  MPR  592  as 
amended,  and  by  Revised  Procedural 
Regulation  No.  It  is  ordered.  That: 

(a)  Order  No.  G-1  under  section  17  of 
MPR  592,  as  amended  by  Amendment 
No.  1,  is  hereby  further  amended  by  add¬ 
ing  in  the  title  of  said  order  after  the 
words  “produced  in”  the  words  “Kings, 
Queens.’’. 

(b)  Said  Order  No.  G-1  under  section 
17  of  MPR  592,  as  amended  by  Amend¬ 
ment  No.  1,  is  hereby  further  amended 
by  inserting  in  the  second  line  of  section 
(e)  of  said  order  after  the  words  “pro¬ 
duced  in’’  the  words  “Kings,  Queens,’’. 

(c)  Said  Order  No.  G-1  under  section 
17  of  MPR  592,  as  amended  by  Amend¬ 
ment  No.  1,  is  hereby  further  amended 
by  Inserting  in  the  second  line  of  section 
(e)  of  said  order  after  the  words  “pro¬ 
duced  in’’  the  words  “Kings,  Queens,’’. 

(d)  Except  as  hereby  amended.  Order 
No,  G-1  under  section  17  of  MPR  592  as 
amended  by  Amendment  No.  1  shall  re¬ 
main  the  same  and  all  provisions  thereof 
shall  remain  applicable. 

This  amendment  shall  become  effective 
Immediately. 

Issued  this  19th  day  of  September  1946. 

James  L.  Meader, 

Regional  Administrator . 

OPINION  ACCOMPANYING  AMENDMENT  NO.  2 

TO  ORDER  NO.  G-I  UNDER  SECTION  17  OF 

MAXIMUM  PRICE  REGULATION  592 

On  April  29,  1946,  Order  No.  G-1  un¬ 
der  section  17  of  MPR  592  was  issued, 
fixing  maximum  prices  for  sand,  grit 
and  gravel  produced  in  Nassau  and 
Suffolk  Counties,  New  York,  and  sold  in 
the  New  York  metropolitan  area.  This 
order  was  amended  by  Amendment  No.  1, 
issued  and  effective  August  6,  1946. 

It  now  appears  that  the  Atlantic  Coast 
Sand  Company  produces  sand  in  Jamaica 
Bay  which  is  sold  in  the  area  covered 
by  Order  No.  G-1.  At  the  time  Order 
Ifo.  G-1  was  issued,  this  office  had  no 
knowledge  that  any  sand,  grit  and  gravel 
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sold  in  the  New  York  metropolitan  area 
was  produced  outside  of  Suffolk  and  Nas¬ 
sau  Counties,  New  York.  In  view  of  the 
fact  that  it  now  appears  that  the  Com¬ 
pany  above-mentioned  produces  sand  in 
Jamaica  Bay  which  may  be  in  Kings 
or  Queens  County,  New  York,  it  appears 
advisable,  in  the  interest  of  conformity, 
to  extend  Order  No.  G-1  so  as  to  cover 
sand,  grit  and  gravel  produced  in  Kings 
and  Queens  Counties,  New  York,  as  well 
as  Suffolk  and  Nassau  Counties,  New 
York.  The  accompanying  amendment 
effects  this  change.  No  change  in  the 
prices  fixed  by  the  order  is  necessary,  as 
the  production  of  the  concern  above- 
mentioned  is  only  a  very  small  percent¬ 
age  of  the  production  in  the  area. 

[F.  R.  Doc.  46-17381;  Filed,  Sept.  25.  1946; 

8:54  a.  m.] 


I  Oklahoma  City  Order  7  Under  Gen.  Order  68, 
Arndt.  1) 

Certain  Building  Materials  in  Washing¬ 
ton  County,  Okla. 

For  the  reasons  set  forth  in  the  opinion 
issued  simultaneously  herewith  and  un¬ 
der  the  authority  vested  in  the  District 
Director  of  the  Oklahoma  City  District 
of  the  Office  of  Price  Administration  by 
General  Order  No.  68  and  Regional  Dele¬ 
gation  of  Authority  No.  126,  Order  No. 
7  establishing  maximum  prices  for  retail 
sales  of  certain  building  materials  in 
Washington  County,  Oklahoma  is 
amended  in  the  following  respects: 
Appendix  A  is  amended  to  read  as  fol¬ 
lows: 

Appendix  A 

[Maximum  prices  for  retail  sales  of  specified 
building  materials  when  sold  in  Washing¬ 
ton  County,  Okla,  The  prices  listed  hereon 
include  all  legal  Increases  up  to  and  in¬ 
cluding  Aug.  24,  1946.) 

Approved  Maximum  Retail  Prices  F.  O.  B. 
Plant,  Yard  or  Delivered  in  the  Free  De¬ 
livery  Zone 


.  Item  being  priced  and  unit 
Asphalt  or  tarred  felt  15  or  30  lb.  roll..  $3. 13 
Asphalt  shingles,  210  lb.,  thick-butt, 

sq _  7.47 

Asphalt  shingles  hex.  2  or  3  Tab.  167 

lb.,  sq - 5.75 

Asphalt  roofing,  staggered  edge  105 

lb.,  roll _ _ 3.46 

Asphalt  roofing  mineral  surface,  90 

lb.,  roll _  3.06 

Asphalt  roofing,  65  lb.,  roll _  2.  65 

Asphalt  roofing,  55  lb.,  roll _  2.45 

Asphalt  roofing,  45-lb.,  roll _  1.87 

Brick  pattern  siding,  105-lb.,  roll _  4. 40 

Clay  drain  tile,  4”,  M  lin.  ft _  85.  00 

Fiber  insulation  board,  2.'Wj2'',  asphalt 

sheathing,  M  ft _  88.  40 

Gypsum  lath  M  sq,  ft _  30.50 

Vitrified  clay  sewer  pipe,  155-lb.-4'', 

M  lin.  ft _  250.00 

Asbestos  cement  siding,  12”  x  24” 
or  27”,  std.  colors  incl.  white,  sq__  9.60 
Asbestos  cement  siding,  12”  x  24” 
or  27”,  water  repellant  white  and 

brilliant  colors,  sq _  11.05 

Concrete  blocks  (sand)  8”  x  8”  x  16”, 

each _  .  20 

Fiber  insulation  board,  >4”  std.,  M  ft_  56. 00 
Fiber  insulation  board,  %”  std.,  M  ft«  47.45 

Finishing  lime,  50-lb.  bag _ _  1.  00 

Flue  lining  4”  x  8”,  lin.  ft _  .31 

Flue  lining  SV2”  x  81/2”.  Un.  ft _  .42 

Flue  lining  13”  x  13”,  lin.  ft _  .  76 

Gypsum  wallboard  %”,  M  sq.  ft _  45. 00 

Gypsum  wallboard  ^2”,  M  sq.  ft _ _  48.  50 

Keene’s  cement,  bag,  100-lb  bag _ _  1. 65 

Keene’s  cement,  bulk,  lb _ .02 


Approved  Maximum  Retail  Prices  F.  O.  B. 
Plant,  Yard  or  Delivered  in  the  Free  De¬ 
livery  Zone — Continued 


Item  being  priced  and  unit 

Masonry  mortar,  70-lb.  bag _  $0.  70 

Portland  cement,  std.,  94-lb.  bag _  .80 

Mason’s  hydrated  lime,  10-lb*,  bag...  .28 

Mason’s  hydrated  lime,  40-lb.  bag _  .  56 

Mason’s  hydrated  lime,  50-lb.  bag _  .  67 

Metal  lath,  3.4-lb.,  high  rib  painted, 

sq.  yd _  .45 

Patch  plaster,  2V2-lh.  box  or  bag, 

21/2-lh - -30 

Patch  plaster,  5-lb.  box  or  bag,  5-lb._  .  50 

Plaster  board  >4”,  M  sq.  ft -  40.00 

Plaster  gauging,  100-lb.  bag -  1. 25 

Plaster,  hardwall,  10-lb.  bag -  .  25 

Plaster,  hardwall,  100-lb.  bag -  1.  10 

Plaster,  moulding,  100-lb.  bag -  1.25 

Plaster,  moulding,  bulk,  lb -  .  03 


1.  Additions  for  the  extension  of  credit. 
The  following  additions  for  the  maxi¬ 
mum  prices  hereinabove  established  may 
be  made  for  the  extension  of  credit  be¬ 
yond  30  days: 

(a)  Sellers  who  were  in  business  dur¬ 
ing  March  1942  are  permitted  to  add  to 
prices  established  hereinabove  for  the 
extension  of  credit  beyond  a  period  of 
30  days  the  same  additions  that  they  had 
in  effect  during  March  1942  for  the  same 
type  and  quantity  of  sale.  If  no  extra 
charges  were  made  for  the  extension  of 
credit  during  March  1942,  none  may  be 
added. 

(b)  Sellers  who  were  not  in  business 
during  March  1942  are  permitted  to 
make  the  same  charge  for  the  extension 
of  credit  which  their  most  closely  com¬ 
petitive  seller  is  permitted  to  make  under 
the  provisions  of  this  order. 

2.  Additions  for  delivery.  The  free  de¬ 
livery  zone  for  all  sellers  in  Washington 
County,  Oklahoma,  shall  include  all 
points  within  a  radius  of  15  miles  of  the 
place  'from  which  delivery  is  made. 
Where  delivery  is  made  outside  the  free 
delivery  zone,  the  maximum  charge  of 
20(‘  per  mile,  one  way,  may  be  made. 

3.  Additions  for  Oklahoma  State  sales 
tax.  Sellers  may  add  to  the  prices  listed 
in  this  Appendix  A  the  sales  tax  required 
to  be  collected  by  the  law  of  the  State  of 
Oklahoma.  This  tax  shall  be  separately 
stated  in  the  dealer’s  invoice,  sales  slip 
or  receipt. 

This  order  shall  become  effective  Sep¬ 
tember  5,  1946. 

^56  Stat.  23,  765;  57  Stat.  566;  Pub.  Law 
383,  78th  Cong.;  E.  O.  9250,  7  F.  R.  7871; 
and  E.  O.  9328,  8  F.  R.  4681) 

Issued  at  Oklahoma  City,  Oklahoma, 
this  5th  day  of  September  1946. 

John  M.  Varnell, 

District  Director. 

OPINION  accompanying  AMENDMENT  NO.  1 

TO  ORDER  NO.  7  UNDER  GENERAL  ORDER 

NO.  68 

Pursuant  to  the  authority  vested  in  the 
District  Director  of  the  Oklahoma  City 
District  of  the  Office  of  Price  Adminis¬ 
tration  by  General  Order  No.  68  and 
Regional  Delegation  of  Authority  No. 
126,  the  accompanying  Amendment  No. 
1  to  Order  No.  7  has  been  Issued  estab¬ 
lishing  maximum  prices  for  retail  sales 
of  certain  specified  building  materials. 

This  amendment  grants  certain  in¬ 
creases  in  prices  which  reflect  price  in¬ 
creases  provided  in  Supplementary 
Order  No.  172  and  a  6%  freight  increase 


which  was  not  considered  in  the  price 
list  dated  August  19,  1946,  It  also  re¬ 
flects  all  authorized  price  increases  up 
to  and  including  August  24,  1945,  the 
date  of  Appendix  A  in  this  amendment. 

All  other  provisions  to  Order  No.  7 
under  General  Order  No.  68  remain  the 
same  except  W’here  its  provisions  may  be 
inconsistent  with  the  revised  price  list 
in  Appendix  A  hereof. 

[P,  R.  Doc.  46-17389;  Filed,  Sept.  25,  1946; 

8:48  a.  m.] 


[’Twin  Cities  Order  G-12  Under  Gen.  Order 
68,  Arndt.  1 1 

Hard  Building  Materials  in  Albert  Lea, 
Minn.,  Area 

An  opinion  accompanying  this  amend¬ 
ment,  issued  simultaneously  herewith, 
has  been  filed  with  the  Division  of  the 
Federal  Register. 

Order  No.  G-12  issued  under  the  au¬ 
thority  of  General  Order  No.  68  is 
amended  in  the  following; 

Maximum  prices  set  forth  in  Appen¬ 
dix  A  are  amended  to  read  as  set  forth 
in  the  attached  Revised  Appendix  A, 
which  is  incorporated  into  and  made  a 
part  of  this  order. 

This  amendment  reflects  the  increases 
in  maximum  prices  permitted  by  Sup¬ 
plementary  Order  172  (Modification  of 
resellers’  maximum  prices  established 
under  General  Order  No.  68  for  certain 
building  and  construction  materials). 
Accordingly,  this  amendment  supersedes 
that  supplementary  order  and  the  maxi¬ 
mum  prices  established  by  this  Amend¬ 
ment  cannot  be  increased  under  that 
supplementary  order. 

This  Amendment  No.  1  to  Order  No. 
G-12.  under  General  Order  No.  68  shall 
become  effective  August  24,  1946. 

Issued  this  23d  day  of  August  1946, 


Carel  C.  Koch, 

District  Director. 


Appendix  A 

Maximum 

Commodity  and  unit  prices 

Plaster,  hardwall,  paper  bag _ $1. 10 

Keene’s  cement,  100-lb.  paper  bag..  2.45 

Finishing  lime,  50-lb.  paper  bag _  .  84 

Gypsum  lath,  %”,  sq.  yd _  .30 

Metal  lath,  2.5-lb.,  PDM  (26  ga.), 

sq.  yd - 

Metal  lath,  3.4-lb.,  PDM  (24  ga.), 

sq.  yd - 

Corner  bead,  straight  edge,  lin.  ft _ 

Portland  cement,  paper  bag _  .76'/'2 

Portland  cement,  cloth  bag  (maxi¬ 
mum  price  In  cloth  bag  does  not 

Include  bag  deposit) _ 

Mason’s  hydrated  lime,  50-lb.  paper 

bag - - - 

Portland  cement  (white) ,  paper  bag. 

Vitrified  clay  drain  tile,  4”,  lin.  ft _ 

Vitrified  clay  drain  tile,  6”,  lin.  ft _ 

Vitrified  clay  sewer  pipe,  4”,  lin.  ft _ 

Vitrified  clay  sewer  pipe,  6”,  lin.  ft.. 

Flue  lining,  814"  *  814".  hn.  ft -  .4614 

Flue  lining,  814"  *  1214".  hn.  ft . 71 

Flue  lining,  1214”  x  1214”.  lin.  ft -  .85 

G5T>sum  wallboard,  %”,  sq.  ft -  .045 

Gypsum  sheathing,  14",  sq.  ft -  .045 

Gypsum  wallboard,  Vi",  sq.  ft -  .05 

Asphalt  roofing,  mineral  surface 

(90-lb.  roll),  per  roll _  3.04 

Asphalt  or  tarred  felt,  15-lb.  or  30-lb., 

per  roll _ 

Asphalt  shingles  (3  in  1),  210-lb., 
thick  butt,  per  sq -  7.08 


.32 


.41 

.055 


.7H4 

.62 
2.  50 
.06 
.10 
.25 
.34 


2.95 


L 
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Appendix  A — Continued 

Maximum 


Commodity  and  unit  prices 

Fibre  Insulation  board,  *4"  lath  and 

bd..  sq.  ft _ 10.  054 

t5/32"  asphalt  coated  and  Impreg¬ 
nated  Insulating  sheathing,  sq.  ft.  .  084 
Hard  density  synthetic  fibre  board, 

Vi"  tempered  (standard  size),  sq. 

ft . . 10 

Thermal  Insulation,  plain,  loose  In 

bags,  per  bag _  1. 10 


OPINION  ACCOMPANYING  AMENDMENT  NO,  1 

TO  ORDER  NO.  G-12  UNDER  CE{JERAL  ORDER 

NO.  68 

Section  2  (t)  of  the  Price  Control  Ex¬ 
tension  Act  of  1946,  effective  July  25. 
1946  requires  the  Administrator  of  this 
Agency  to  allow  average  current  cost  of 
acquisition  of  any  commodity,  plus  such 
average  percentage  mark-up  or  discount 
as  was  in  effect  on  March  31,  1946  in  es¬ 
tablishing  maximum  prices  applicable  to 
wholesale  or  retail  distributors.  The  act 
prescribes  that  the  Administrator  may 
have  thirty  (30)  days  from  the  date  of 
the  enactment  of  the  act  within  which  to 
effect  changes  in  existing  maximum 
prices  to  conform  to  the  requirements 
of  the  act. 

Supplementary  Order  172,  effective 
August  8,  1946,  permitted  resellers  of 
certain  building  and  construction  ma¬ 
terials  whose  maximuir.  prices  were  set 
by  orders  under  General  Order  68  to  in¬ 
crease  such  prices  by  designated  per¬ 
centages  or  amounts.  The  order  was  an 
Interim  measure  designed  to  give  relief  to 
resellers  of  items  on  which  manufac¬ 
turers’  authorized  increases  were  not  re¬ 
flected  in  existing  orders  under  General 
Order  68.  It  provided  by  Its  terms  that 
it  was  inapplicable  to  orders  under  Gen¬ 
eral  Order  No,  68,  Issued  after  August  7, 
1946,  or  to  existing  orders  under  the 
general  order  which  were  amended  sub¬ 
sequent  to  that  date. 

The  accompanying  amendment,  there¬ 
fore.  supersedes  the  provisions  of  Sup¬ 
plementary  Order  172.  The  maximum 
prices  established  by  the  amendment 
conform  to  the  requirements  of  the 
Emergency  Price  Control  Act  of  1942,  as 
amended,  and  to  those  of  the  Price  Con¬ 
trol  Extension  Act  of  1946. 

IF.  R.  Doc.  46-17371;  Filed,  Sept  25,  1946; 

8:51  a.  m.] 


[Oklahoma  City  Order  6  Under  Gen.  Order  68, 
Arndt.  1] 

Certain  Building  Materials  in 
Comanche  County,  Okla. 

For  the  reasons  set  forth  in  the  opin¬ 
ion  Issued  simultaneously  herewith  and 
under  the  authority  vested  In  the  Dis¬ 
trict  Director  of  the  Oklahoma  City  Dis¬ 
trict  of  the  Office  of  Price  Administra¬ 
tion  by  General  Order  No.  68  and  Re¬ 
gional  Delegation  of  Authority  No.  126, 
Order  No.  6  establishing  maximum  prices 
for  retail  sales  of  certain  building  mate¬ 
rials  in  Comanche  County.  Oklahoma, 
Is  amended  in  the  following  respects: 
Appendix  A  is  amended  to  read  as 
follows: 


Appendix  A 

[Maximum  prices  for  retail  sales  of  specified 
building  materials  when  sold  In  Comanche 
County,  Okla.,  the  prices  listed  hereon  In¬ 
clude  all  legal  increases  up  to  and  Includ¬ 
ing  August  24,  1946] 

Approved  Maximum  Retail  Prices  F.  O.  B. 
Plant,  Yard  or  Delivered  in  the  Free  De¬ 
livery  Zone 


Item  being  priced  and  unit 
Vitrified  clay  sewer  pipe  155  lb.  4", 

M  lln.  ft _ $250.00 

Clay  drain  tile  4",  M  lin.  ft .  85.  00 

Gypsum  lath  M  sq.  ft _  28.00 

Gypsum  sheathing  1/2"  (gyp-lap), 

M  sq.  ft . .  43.00 

Fiber  insulation  board  --A-/'  asphalt 

sheathing,  M  sq.  ft _  85.  25 

Asbestos  cement  siding  12"  x  24" 
or  27"  standard  colors  including 

white,  sqbare _  9.  60 

Asbestos  cement  siding  12"  x  24" 

or  27"  extra  hard  surface,  square.  10. 00 
Asphalt  or  tarred  felt  15  lb.  or  30  lb., 

roll . 3.00 

Asphalt  shingles  210  lb.,  thlckbutt, 

square _  6.  80 

Asphalt  shingles  hexagonal  2  or  3 

tabular  167  lb.,  square _  5. 90 

Asphalt  roofing  mineral  surface  90 

lb.,  roll . . . .  3.05 

Asphalt  roofing  65  lb.,  roll _  2.  68 

Asphalt  roofing  55  lb.,  roll _  2. 32 

Asphalt  roofing  45  lb.,  roll _  1,  82 

Concrete  blocks  (sand)  8"  x  8"  x 

16",  each _  .  18 

Fiber  insulation  board  V2"  stand¬ 
ard,  M  sq.  ft _  67.  50 

Finishing  lime  50-lb.  bag _  .80 

Flue  lining  8Vi"  x  8Vi",  lin.  ft _  .44 

Flue  lining  8V2"  *  13”,  lln.  ft _  .60 

Flue  lining  13"  x  13",  lin.  ft. . .  .  75 

Gypsum  wallboard  %",  M  sq.  ft _  40.  (X) 

Gypsum  wallboard  Vi".  M  sq.  ft _  *45. (X) 

Keene’s  cement  100-lb.  bag,  100-lb. 

bag _  2.(X) 

Portland  cement,  94-lb.  bag  (std.), 

94-lb.  bag . 77 

Masonry  mortar  70-lb.  bag,  70-lb. 

bag _ .70 

Masons  hydrated  lime  10-lb.  bag, 

10-lb.  bag _  .  28 

Masons  hydrated  lime  50-lb.  bag, 

50-lb.  bag _ 73 

Masons  hydrated  lime  40-lb.  bag, 

40-lb.  bag . .  .  56 

Metal  lath,  corner  bead  expanded 

26  gauge,  1(X)  lln.  ft _  5.  20 

Metal  lath,  2.5"  painted  diamond 

mesh,  sq.  yd _  .30 

Metal  lath,  3.4"  painted  diamond 

mesh,  sq.  yd _  .36 

Patch  plaster,  2‘/2-lb.  box,  2  Vi -lb. 

box _  .  25 

Patch  plaster.  6-lb  box,  6-lb.  box _  .50 

’  Plaster,  gauging  100-lb.  bag.  l(X)-lb. 

bag - - -  1.50 

Plaster,  moulding  100-lb.  bag,  100-lb. 

bag - - - 1.50 

Plaster,  hardwall  10-lb.  bag,  10-lb, 

bag -  .25 

Plaster,  hardwall  100-lb.  bag,  lOO-lb. 

bag - - -  1.00 

Brick  pattern  siding  105-lb.,  roll _  4,  65 


1.  Additions  for  the  extension  of 
credit.  The  following  additions  for  the 
maximum  prices  hereinabove  established 
may  be  made  for  the  extension  of  credit 
beyond  30  days: 

(a)  Sellers  who  were  in  business  dur¬ 
ing  March  1942  are  permitted  to  add 
prices  established  hereinabove  for  the 
extension  of  credit  beyond  a  period  of 
30  days  the  same  additions  that  they  had 
In  effect  during  March  1942  for  the  same 
type  and  quantity  of  sale.  If  no  extra 
charges  were  made  for  the  extension  of 


credit  during  March  1942,  none  may  be 
added. 

(b)  Sellers  who  were  not  in  business 
during  March  1942  are  permitted  to  make 
the  same  charge  for  the  extension  of 
credit  which  their  most  closely  competi¬ 
tive  seller  is  permitted  to  make  under  the 
provisions  of  this  order. 

2.  Additions  for  delivery.  No  addi¬ 
tions  for  delivery  may  be  made  to  the 
prices  hereinabove  listed  except  a  charge 
of  may  be  made  for  deliveries  to  any 
point  which  is  not  more  than  5  miles  dis¬ 
tant  from  the  corporate  limits  of  any 
city  or  town  in  which  a  dealer’s  business 
is  located.  A  charge  of  35<‘  on  deliveries 
beyond  points  within  5  miles  of  the  cor¬ 
porate  limits  of  the  city  or  town  and  an 
additional  charge  of  lOi^  per  mile,  one 
way,  may  be  made.  All  customary  dis¬ 
counts  must  be  continued  as  required  by 
the  Maximum  Price  Regulations  which 
were  controlling  these  commodities  prior 
to  the  issuance  of  this  order, 

3.  Additions  for  Oklahoma  State  sales 
tax.  Sellers  may  add  to  the  prices  listed 
in  this  Appendix  A  the  sales  tax  required 
to  be  collected  by  the  law  of  the  State  of 
Oklahoma.  This  tax  shall  be  separately 
stated  in  the  dealer’s  invoice,  sales  slip 
or  receipt. 

This  order  shall  become  effective  Sep¬ 
tember  6,  1946. 

(56  Stat.  23,  765  Stat.  566;  Pub.  Law  383, 
78th  Cong.;  E.  O.  9250,  7  P.  R.  7871;  and 
E.  O.  9328,  8  F.  R.  4681) 

Issued  at  Oklahoma  City,  Oklahoma, 
this  6th  day  of  September  1946. 

John  N.  Varnell, 

District  Director. 

OPINION  ACCOMPANYING  AMENDMENT  NO.  1 

TO  ORDER  NO.  6  UNDER  GENERAL  ORDER  NO. 

68 

Pursuant  to  the  authority  vested  in  the 
District  Director  of  the  Oklahoma  City 
District  of  the  Office  of  Price  Adminis¬ 
tration  by  General  Order  No.  68  and  Re¬ 
gional  Delegation  of  Authority  No.  126, 
the  accompanying  Amendment  No.  1  to 
Order  No.  6  has  been  issued  establishing 
maximum  prices  for  retail  sales  of  cer¬ 
tain  specified  building  materials. 

This  amendment  grants  certain  in¬ 
creases  in  prices  which  reflect  price  in¬ 
creases  provided  in  Supplementary  Or¬ 
der  No.  172  and  a  6%  freight  increase 
which  was  not  considered  in  the  price 
list  dated  August  19,  1946.  It  also  re¬ 
flects  all  authorized  price  increases  up  to 
and  including  August  24, 1946,  the  date  of 
Appendix  A  in  this  amendment. 

All  other  provisions  to  Order  No.  6 
under  General  Order  No.  68  remain  the 
same  except  w  here  its  provisions  may  be 
inconsistent  with  the  revised  price  list 
in  Appendix  A  hereof. 

IF.  R.  Doc.  45-17388;  Piled,  Sept.  25,  1946; 

8:46  a.  m.] 


[Region  III,  Order  23.  Under  Gen.  Order  68. 
Arndt.  1] 

Hard  Building  Materials  in  Canton, 
Ohio,  Area 

For  the  reasons  set  forth  in  an  accom¬ 
panying  opinion,  which  has  been  filed 
with  the  Division  of  the  Federal  Regis- 
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ter,  and  pursuant  to  the  provisions  of 
General  Order  No.  68  and  of  Regional 
Basic  Order  No.  1-B,  It  is  hereby  ordered. 
That:  * 

(a)  Table  I.  Table  II.  and  Table  III 
of  Order  No.  G-28  be  amended  to  read 
as  set  forth  in  the  price  lists  marked 
Table  I,  Table  II,  and  Table  III,  which 
are  annexed  to  and  made  a  part  of  this 
order. 

(b)  Where  the  amendment  or  order, 
w’hich  grants  your  supplier  an  increase 
in  his  maximum  price,  provides  that  all 
resellers  (including  those  subject  to  area 
orders  issued  under  General  Order  No. 
68)  may  increase  their  maximum  price 
for  the  commodity  in  question,  you  may 
increase  the  price  listed  in  this  amend¬ 
ment  by  the  amount  permitted  for  resell¬ 
ers  by  the  amendment  or  order  increasing 
your  supplier’s  maximum  price.  This  can 
be  done  only  if  the  effective  date  of  the 
action  increasing  your  supplier’s  maxi¬ 
mum  price  is  later  than  the  date  stated 
on  the  price  lists  contained  in  this 
amendment. 

(c)  This  amendment  reflects  the  in¬ 
crease  in  maximum  prices  permitted  by 
Supplementary  Order  172  (Modification 
of  resellers  maximum  prices  established 
under  General  Order  No.  68  for  certain 
building  and  construction  materials). 
Accordingly  this  amendment  supersedes 
that  supplementary  order,  and  the  maxi¬ 
mum  prices  established  by  this  amend¬ 
ment  cannot  be  increased  under  that 
supplementary  order. 

(d)  This  Amendment  No.  1  to  Order 
No.  G-28  shall  become  effective  August 
20,  1946. 

Issued  August  20,  1946. 

J.  F.  Kessel, 

Regional  Administrator. 

Table  I 

Maximum 


Commodity  and  unit  prices 

Plaster,  hardwall,  100  lb.  sack - $1.20 

Plaster,  gauging  white,  100  lb.  sack —  2. 00 

Plaster,  moulding,  100  lb.  sack - -  2.00 

Keene’s  cement,  100  lb.  sack -  2.  60 

Finishing  lime,  50  lb.  sack -  .  672 

Gypsum  lath,  bundle  (32  sq. 

ft.) . 85 

Metal  lath  2.2  lb.  painted  diamond 

mesh,  sq.  yd _  .  3060 

Metal  lath  2.5  lb.  painted  diamond 

mesh,  sq.  yd _  .3457 

Metal  lath  3.4  lb.  painted  diamond 

mesh,  sq.  yd _  ,39 

Metal  lath  3.4  lb.  %  in.  high  rib 

painted,  sq.  yd _  .4425 

Metal  lath,  corner  bead,  expanded 

type,  lin.  ft _  .0428 

Portland  cement,  paper  sack,  94 

lb.  sack _  .865 

Portland  cement,  cloth  sack,  94 

lb.  sack _  .  965 

Masonry  motar,  70  lb.  sack _ _  .705 

Mason’s  hydrated  lime,  50  lb.  sack _  .672 

Waterproof  cement  (gray),  94  lb. 

sack _  1.  065 

Clay  drain  tile,  3  In.,  lin.  ft _ .0611 

Clay  drain  tile,  4  in.,  lin.  ft _ -  .0717 

Clay  drain  tile,  6  in.,  lin.  ft _  .  1213 

Vitrified  clay  sewer  pipe  No.  ISS  4 

in.,  lin.  ft.'. . . . .  .1767 

Vitrified  clay  sewer  pipe  No.  ISS  6 

in.,  lin.  ft . -  .2708 

Flue  lining.  8  in.  x  8  in.,  lin.  ft _ _  .3634 

Flue  lining,  9  in.  x  12  in.,  lin.  ft _  .  6472 

Flue  lining.  12  in.  x  12  in.,  lin.  ft _  .6983 


Table  II  Maximum 

prices  to 

Commodity  and  unit  contractors 

Plaster,  hardwall,  ton _ $19. 00 

Plaster,  hardwall,  100  lb.  sack _  .95 

Finishing  lime,  ton _  20. 10 

Finishing  lime,  50  lb.  sack _  .  504 

Gypsum  lath,  %  in.,  1,000  sq,  ft _  22.00 

Metal  lath  2.2  lb.  painted  diamond 

mesh,  sq.  yd _  .  2899 

Metal  lath  2.5  lb.  painted  diamond 

mesh,  sq.  yd _  .  3060 

Metal  lath  3.4  lb.  painted  diamond 

mesh,  sq.  yd _  .372 

Metal  lath  3.4  lb.  %  In.  high  rib 

painted,  sq.  yd _  .  4248 

Portland  cement  (paper  sack), 

barrel _  2. 91 

Portland  cement  (paper  sack),  94 

lb.  sack . . 7275 

Portland  cement  (cloth  sack), 

barrel _  3. 16 

Portland  cement  (cloth  sack),  94 

lb.  sack _  .  78 

Masonry  mortar  (paper  sack), 

barrel _  2.  56 

Masonry  mortar  (paper  sack),  70 

lb.  sack _  .  64 

Mason’s  hydrated  lime,  ton _  19. 04 

Mason’s  hydrated  lime,  50  lb.  sack _  .  476 

Waterproof  cement  (gray),  barrel _  4.01 

Waterproof  cement  (gray),  94 
lb.  sack . 1.0025 


Table  III 

[Commodities  sold  to  contractors  in  carload 
lots,  f,  o.  b.,  freight  cars) 

Maximum 

Commodity  and  Unit  price 

Portland  cement  (paper  sack) ,  Barrel..  $2. 53 
Portland  cement  (cloth  sack) ,  Barrel..  2.  78 

Delivery  charges.  (1)  The  maximum  prices 
listed  in  Tables  I  and  II  Include  free  delivery 
of  any  of  the  listed  hard  building  materials 
to  any  point  within  the  corporate  limits  of 
the  city  or  town  wherein  the  seller’s  place  of 
business  is  located, 

(II)  When  delivery  of  any  of  the  listed  hard 
building  materials  is  made  to  any  point  be¬ 
yond  the  free  delivery  zone,  described  In  sub- 
paragraph  (1)  above,  the  seller  shall  charge 
no  more  than  he  charged  in  March  1942,  for 
the  same  or  similar  delivery  service, 

(III)  No  deduction  need  be  made  from  the 
maximum  prices  listed  In  Tables  I  or  II  where 
the  purchaser  elects  to  make  his  own  delivery. 

Discounts.  Separate  price  lists  are  con¬ 
tained  In  the  attached  tables  for  sales  In 
quantities  of  one  and  one-half  ton  truck- 
loads  or  more  to  contractors,  to  contractors 
in  carload  lots,  and  In  lesser  quantities  to 
any  purchaser.  Sellers  shall  not  charge  more 
for  any  of  the  listed  Items  than  Is  set  forth 
In  the  applicable  table. 

OPINION  ACCOMPANYING  AMENDMENT  NO.  1 

TO  ORDER  NO.  G-28  UNDER  REVISED  GEN¬ 
ERAL  ORDER  NO.  68 

General  Order  No.  68  provides  that  the 
Regional  Administrator  may  establish, 
by  area  orders,  dollars-and-cents  maxi¬ 
mum  prices  for  commodities  under  the 
jurisdiction  of  the  Building  and  Con¬ 
struction  Price  Division  of  the  Ofi&ce  of 
Price  Administration.  Such  prices  are 
not  to  exceed  the  general  level  of  prices 
in  the  particular  area  and  may  be  ad¬ 
justed  from  time  to  time  if  the  prices, 
previously  established  by  area  order,  are, 
In  the  opinion  of  the  Regional  Adminis¬ 
trator,  no  longer  fair  and  equitable. 


Since  the  Issuance  of  the  latest  price 
list  for  hard  building  materials  in  this 
area,  there  have  been  price  increases 
granted  to  manufacturers  by  the  Office 
of  Price  Administration  which,  in  turn, 
have  resulted  in  higher  acquisition  costs 
to  the  retailers.  Furthermore,  section 
10  (t)  of  the  Emergency  Piice  Control 
Act,  as  amended,  provides  that  retail 
distributors  shall  be  allowed  their  aver¬ 
age  percentage  mark-up,  as  of  March 
31,  1946,  over  their  average  current  ac¬ 
quisition  costs. 

In  order  to  meet  the  requirements  of 
section  10  (t)  and  to  maintain  maximum 
prices  which  are  fair  and  equitable,  the 
accompanying  amendment  is  being  is¬ 
sued. 

In  the  opinion  of  the  Regional  Admin¬ 
istrator,  the  provisions  of  the  accom¬ 
panying  amendment  are  fair  and  equi¬ 
table  and  will  effectuate  the  purposes 
of  the  Emergency  Price  Control  Act  of 
1942,  as  amended,  and  of  General  Order 
No.  68,  as  amended. 

[F.  R.  Doc.  46-17380;  Filed  Sept.  25,  1946; 

8:54  a.  m.] 


[Region  III  Order  G-31  Under  Gen.  Order 
68,  Arndt.  1] 

Hard  Bwlding  Materials  in  Clarksburg, 
W.  Va.,  Area 

For  the  reasons  set  forth  in  an  accom¬ 
panying  opinion,  which  has  been  filed 
with  the  Division  of  the  Federal  Regis¬ 
ter,  and  pursuant  to  the  provisions  of 
General  Order  No.  68  and  of  Regional 
Basic  Order  No.  1-B,  It  is  hereby  ordered. 
That: 

(a)  Table  I  of  Order  No.  G-31  be 
amended  to  read  as  set  forth  in  the  price 
list  marked  Table  I,  which  is  annexed  to 
and  made  a  part  of  this  order. 

(b)  Where  the  amendment  or  order, 
which  grants  your  supplier  an  increase 
in  his  maximum  price,  provides  that  all 
resellers  (including  those  subject  to  area 
orders  issued  under  General  Order  No. 
68)  may  increase  their  maximum  price 
for  the  commodity  in  question,  you  may 
increase  the  price  listed  In  this  amend¬ 
ment  by  the  amount  permitted  for  resell¬ 
ers  by  the  amendment  or  order  increas¬ 
ing  your  supplier’s  maximum  price.  This 
can  be  done  only  if  the  effective  date  of 
the  action  increasing  your  supplier’s 
maximum  price  is  later  than  the  date 
stated  on  the  price  list  contained  in  this 
amendment. 

(c)  This  amendment  reflects  the  in¬ 
crease  in  maximum  prices  permitted  by 
Supplementary  Order  172  (Modification 
of  resellers  maximum  prices  established 
under  General  Order  No.  68  for  certain 
building  and  construction  materials). 
Accordingly  this  amendment  supersedes 
that  supplementary  order,  and  the  maxi¬ 
mum  prices  established  by  this  amend¬ 
ment  cannot  be  increased  under  that 
supplementary  order. 

(d)  This  Amendment  No.  1  to  Order 
No.  G-31  shall  become  effective  August 
21,  1946. 

Issued  August  21,  1946. 

John  F.  Kessel, 

Regional  Administrator, 
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Table  I — Maximtim  Deuveeed  '  Pbices  fob 
Retail  Sales  of  Listed  Haro  Bxtildino  Ma¬ 
terials  IN  THE  Clarksburg,  West  Virginia 
Area 


Commodity  and  unit  Price 

Plaster,  hardwall,  100-lb.  bag _  (1.12 

Plaster,  gauging,  100-lb.  bag -  2. 12 

Plaster,  moulding,  100-lb.  bag _  2. 12 

Keene's  cement,  100-lb,  bag _  2.  60 

Finishing  lime,  50-lb.  bag _  .  62 

Gypsum  lath,  %  inch,  1,000  sq.  ft _ 26.00 

Metal  lath,  2.6  lb.  painted  diamond 

mesh,  sq.  yd _  .  2899 

Metal  lath,  3.4  lb.  painted  diamond 

mesh.  sq.  yd _  .342 

Metal  lath  corner  bead  ( corner! te) 

lin.  ft _  .8798 

Metal  lath  corner  bead,  expanded 

type,  lin.  ft _  .0535 

Portland  cement,  standard  (paper 

bag,  94-lb.  bag _  .915 

Portland  cement,  standard  (cloth 

bag),  94-lb.  bag _  1.015 

Masonry  mortar  (paper  sacks),  64- 

70-lb.  sack  (Icu.ft.) _  .  765 

Mason’s  hydrated  lime,  50-lb,  bag-«  .60 
Waterproof  cement  (gray),  94-lb. 

bag _  1. 115 

Clay  drain  tile,  3  inch,  lin,  ft _  .  0672 

Clay  drain  tile,  4  Inch,  lin.  ft _  .  0808 

Clay  drain  tile,  6  Inch,  lin.  ft _  .  1431 

Vitrified  clay  sewer  pipe  No.  ISS  4 

Inch,  lin.  ft _  .1892 

Vitrified  clay  sewer  pipe  No.  lSS-6 

inch,  lln.  ft _  .2839 

Flue  lining,  9  inch  x  9  inch,  lln.  ft _  .  3785 

Flue  lining,  9  inch  x  13  Inch,  lin.  ft-  .  5677 

Flue  lining,  13  Inch  x  13  inch,  lin.  ft_  .  7342 

Oj-psum  wailboard,  inch,  1,000 

sq.ft _ _ 40.00 

Gypsum  wailboard,  Vi  inch,  1,000 

sq.  ft _  45.  00 

Gypsum  sheathing,  Vi  1.000 

sq.ft _  _  36.00 

Asphalt  roofing.  90-lb.  mineral  sur¬ 
face,  108  sq  ft _  2.93 

Asphalt  or  tarred  felt,  15  lb.,  432 

sq.ft _ - _  2.78 

Asphalt  of  tarred  felt,  30  lb.,  216 

sq.  ft _  2.  78 

Asphalt  shingles,  210  lb.  (3  In  1) 

thlckbutt,  100  sq.  ft._ . 6.  71 

Asphalt  shingles,  165  lb.  2  tab  hex¬ 
agon,  100  sq.  ft _  6.09 

Fibre  insulation  board,  Vi 

standard  lath  and  board,  1,000 

sq.  ft _ 53.  76 

Fibre  Insulation  board,  ^'><12  inch 

asphalt  sheathing,  1,000  sq.  ft _ 84.60 

Asbestos  cement  siding,  12  inch  x  24 

inch  or  27  inch  white,  100  sq.  ft _  8. 61 

Asbestos  cement  siding,  12  Inch  x  24 
inch  or  27  Inch  white  glazed,  100 

sq.  ft _  11.  03 

Asbestos  cement  siding,  12  inch  x  24 

inch  or  27  inch  green,  100  sq.  ft _ 10.  60 

Asbestos  cement  siding.  12  inch  x  24 

Inch  or  27  Inch  black,  100  sq.  ft _  9.  98 

Asbestos  cement  siding,  12  Inch  x  24 
inch  or  27  inch  standard  colors, 

100  sq.  ft _ 8.09 

Standard  density  synthetic  fibre 

board,  *!«  inch  (4x8),  1.000  sq  ft _ 90.  00 


Hard  density  synthetic  fibre  board, 
V*  Inch  tempered  (standard  size). 


1,000  sq.  ft . . . . 95.00 

Thermal  insulation  blankets  (paper 

backed)  medium,  1,000  sq.  ft _ 65. 00 

Thermal  insulation  blankets  (paper 
backed)  medium  (Kimsul),  1,0(X) 

sq.  ft . . 47.05 

Thermal  insulation  blankets  (paper 

backed)  single,  1,000  sq.  ft _ 46.00 

Thermal  Insulation  batts  (paper 

backed)  full  thick,  1,000  sq.  ft _ 65.00 

Thermal  Insulation,  loose  In  bags 

(plain),  35  lb.  bag . .  1.00 


>  Delivery.  Sellers  located  within  the  cor¬ 
porate  limits  of  Clarksburg,  shall  deliver  free 


of  charge  to  any  point  within  Clarksburg. 
Sellers  located  within  the  Clarksburg  Area 
(as  defined  In  section  1  of  this  order)  but 
outside  the  corporate  limits  of  Clarksburg, 
shall  deliver  free  of  charge  to  any  point 
within  a  radius  of  ten  miles  of  their  places 
of  business.  Deliveries  to  points  outside 
these  free  delivery  zones  shall  be  at  rates  not 
exceeding  the  seller’s  March  1942  delivery 
rates  and  charges. 

Note:  Purchasers  are  entitled  to  a  refund 
of  ten  cents  for  each  empty  cloth  cement 
bag  returned  to  the  seller. 

OPINION  ACCOMPANYING  AMENDMENT  NO.  1 

TO  ORDER  NO.  G-31  UNDER  REVISED  GENERAL 

ORDER  NO.  68 

General  Order  No.  68  provides  that  the 
Regional  Administrator  may  establish, 
by  area  orders,  dollars-and-cents  maxi¬ 
mum  prices  for  commodities  under  the 
jurisdiction  of  the  Building  and  Con¬ 
struction  Price  Division  of  the  Office  of 
Price  Administration.  Such  prices  are 
not  to  exceed  the  general  level  of  prices 
in  the  particular  area  and  may  be  ad¬ 
justed  from  time  to  time  if  the  prices, 
previously  established  by  area  order,  are, 
in  the  opinion  of  the  Regional  Admin¬ 
istrator,  no  longer  fair  and  equitable. 

Since  the  issuance  of  the  latest  price 
list  for  hard  building  materials  in  this 
area,  there  have  been  price  increases 
granted  to  manufacturers  by  the  Office 
of  Price  Administration  which,  in  turn, 
have  resulted  in  higher  acquisition  costs 
to  the  retailers.  Furthermore,  section 
10  (t)  of  the  Emergency  Price  Control 
Act.  as  amended,  provides  that  retail 
distributors  shall  be  allowed  their  aver¬ 
age  percentage  mark-up,  as  of  March  31, 
1946,  over  their  average  current  acquisi¬ 
tion  costs. 

In  order  to  meet  the  requirements  of 
section  10  (t)  and  to  maintain  maximum 
prices  which  are  fair  and  equitable,  the 
accompanying  amendment  is  being 
Issued. 

In  the  opinion  of  the  Regional  Admin¬ 
istrator,  the  provisions  of  the  accom¬ 
panying  amendment  are  fair  and  equi¬ 
table  and  will  effectuate  the  purposes  of 
the  Emergency  Price  Control  Act  of  1942, 
as  amended,  and  of  General  Order  No. 
68,  as  amended. 

IF.  R.  Doc.  46-17379;  Filed,  Sept.  25.  1946; 

8:54  a.  in.] 


(Region  HI  Order  G-56  Under  Gen.  Order  68, 
Arndt.  1 1 

Hard  Building  Materials  in  Montgomery 
County,  Ohio,  Area 

For  the  reasons  set  forth  in  an  ac¬ 
companying  opinion,  which  has  been 
filed  with  the  Division  of  the  Federal 
Register,  and  pursuant  to  the  provisions 
of  General  Order  No.  68  and  of  Regional 
Basic  Order  No.  1-B,  It  is  hereby  or~ 
dered.  That: 

(a)  Table  I  of  Order  No.  G-56  be 
amended  to  read  as  set  forth  in  the  price 
list  marked  Table  I,  which  is  annexed  to 
and  made  a  part  of  this  order. 

(b)  Where  the  amendment  or  order, 
which  grants  your  supplier  an  Increase 
la  his  maximum  price,  provides  that  all 
resellers  (including  those  subject  to  area 
orders  issued  under  General  Order  No. 
68»  may  Increase  their  maximum  price 


for  the  commodity  in  question,  you  may 
increase  the  price  listed  in  this  amend¬ 
ment  by  the  amount  permitted  for  re¬ 
sellers  by  the  amendment  or  order  in¬ 
creasing  your  supplier’s  maximum  price. 
This  can  be  done  only  if  the  effective  date 
of  the  action  increasing  your  supplier’s 
maximum  price  is  later  than  the  date 
stated  on  the  price  list  contained  in  this 
amendment. 

(c)  'This  amendment  reflects  the  in¬ 
crease  in  maximum  prices  permitted  by 
Supplementary  Order  172  (Modification 
of  resellers  maximum  prices  established 
under  General  Order  No.  68  for  certain 
building  and  construction  materials!. 
Accordingly  this  amendment  supersedes 
that  supplementary  order,  and  the  maxi¬ 
mum  prices  established  by  this  amenef- 
ment  cannot  be  increased  under  that 
supplementary  order. 

(d)  ’This  Amendment  No.  1  to  Order 
No.  G-56  shall  become  effective  August 
19.  1946. 

Issued  August  19,  1946. 

J.  F.  Kessel, 
Regional  Administrator. 

Table  I — Maximum  Delivered  Prices  for 
Listed  Hard  Building  Materials  When  Sold 
at  Retail  in  Montgomert  County,  Ohio 
(Excluding  Therefrom,  City  of  Dayton, 
Beaverton,  Inglewood,  Oakwood,  Wright 
Field  (  Areas  A  and  B  ) ) 

Price 

delivered 


Commodity  and  unit  and  yard 

Plaster,  hard  wall,  ton _  $19.00 

Plaster,  hard  wall,  100-lb.  bag _  1.05 

Gauging  plaster,  100-lb.  bag _  1.05 

Keene’s  cement,  100-lb.  bag _  2.  60 

Finishing  lime,  50-lb.  bag _  .  56 

Gypsum  lath  1,000  sq.  ft _  25.00 

Metal  lath,  painted,  2.5  lb.,  sq.  yd _  .  2787 

Metal  lath,  plain  corner  bead, 

lin.  ft _  .  0363 

Portland  cement,  standard 

(paper)  94-lb.  bag _  ,765 

Masonry  mortar,  70-lb.  bag _  .715 

Mason’s  hydrated  lime,  50-lb.  bag_  .  56 

Fire  brick  9”  straight  first  qual¬ 
ity.  1,000 _ 75.00 

Vitrified  clay  sewer  pipe  No.  ISS, 

4”,  lin,  ft . . . .  .2166 

Vitrified  clay  sewer  pipe  No,  16S 

6”.  lin.  ft _ _ _  .3192 

Flue  lining  9x9,  lin.  ft _  .4104 

Flue  lining  9  X  13,  lln.  ft _ : _  .6270 

Flue  lining  13  x  13,  lin.  ft _  .  7752 

Gypsum  wailboard  %  inch,  1,000 

sq.  ft _ 40  00 

Asphalt  roofing  90-lb.  mineral  sur¬ 
face,  108  sq.  ft.  roll _  2.  61 

Asphalt  or  tarred  felt,  15  lb.,  432 

sq.  ft.  roll _  2.  84 

Asphalt  or  tarred  felt,  30  lb.,  216 

sq.  ft,  roll _  2  84 

Asphalt  shingles  210  lb.  (3  in  1) 

thlckbutt,  100  sq.  ft _  6.  29 

Asphalt  shingles  165  lb.  2  tab. 

hexagon,  100  sq.  ft _  4.  72 

Fibre  insulation  board  inch 

standard,  1,0(K)  sq.  ft _  48.38 

Hard  density  synthetic  fibreboard, 
tj  Inch  tempered  (standard 

size).  1.0(X)  sq.  ft _  100.00 

Thermal  insulation  loose  in  bags 

(plain),  35-lb.  bag _  .95 


Discounts.  Sellers  covered  hereby  shall 
not  reduce  or  discontinue  any  allowances  or 
discounts  offered  In  March  1942. 

Delivery.  The  prices  set  out  in  Table  I 
above  include  all  additions  or  charges  for 
delivery.  No  deduction  need  be  made  from 
the  prices  set  out  in  Table  I,  above,  where  the 
purchaser  elects  to  make  bis  own  delivery. 
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OPINION  ACCOMPANYING  AMENDMENT  NO.  1 

TO  ORDER  NO.  G-56  UNDER  REVISED  GEN¬ 
ERAL  ORDER  NO.  68 

General  Order  No.  68  provides  that  the 
Regional  Administrator  may  establish, 
by  area  orders,  dollars-and-cents  maxi¬ 
mum  prices  for  commodities  under  the 
jurisdiction  of  the  Building  and  Con¬ 
struction  Price  Division  of  the  Office  of 
Price  Administration.  Such  prices  are 
not  to  exceed  the  general  level  of  prices 
in  the  particular  area  and  may  be  ad¬ 
justed  from  time  to  time  if  the  prices, 
previously  established  by  area  order,  are, 
in  the  opinion  of  the  Regional  Adminis¬ 
trator,  no  longer  fair  and  equitable. 

Since  the  issuance  of  the  latest  price 
list  for  hard  building  materials  in  this 
area,  there  have  been  price  increases 
granted  to  manufacturers  by  the  Office 
of  Price  Administration  which,  in  turn, 
have  resulted  in  higher  acquisition  costs 
to  the  retailers.  Furthermore,  section  10 
(t)  of  the  Emergency  Price  Control  Act, 
as  amended,  provides  that  retail  distrib¬ 
utors  shall  be  allowed  their  average  per¬ 
centage  mark-up,  as  of  March  31,  1946, 
over  their  average  current  acquisition 
costs. 

In  order  to  meet  the  requirements  of 
section  10  (t)  and  to  maintain  maximum 
prices  which  are  fair  and  equitable, 
the  accompanying  amendment  is  being 
issued. 

In  the  opinion  of  the  Regional  Admin¬ 
istrator,  the  provisions  of  the  accom¬ 
panying  amendment  are  fair  and  equi¬ 
table  and  will  effectuate  the  purposes  of 
the  Emergency  Price  Control  Act  of  1942, 
as  amended,  and  of  General  Order  No. 
68,  as  amended. 

|F.  R.  Doc.  46-17378;  Piled,  Sept.  25,  1946; 

8.53  a.  m.] 


[Region  III  Order  60  Under  Gen.  Order  68, 
Arndt.  1] 

Hard  Building  Materials  in  Paducah,  Ky., 
Area 

For  the  reasons  set  forth  in  an  ac¬ 
companying  opinion,  w'hich  has  been 
filed  with  the  Division  of  the  Federal 
Register,  and  pursuant  to  the  provisions 
of  General  Order  No.  68  and  of  Regional 
Basic  Order  No.  1-B,  It  is  hereby  ordered, 
That: 

(a)  Table  I  of  Order  No.  G-60  be 
amended  to  read  as  set  forth  in  the  price 
list  marked  Table  I,  which  is  annexed 
to  and  made  a  part  of  this  order. 

(b)  Where  the  amendment  or  order, 
which  grants  your  supplier  an  increase 
in  his  maximum  price,  provides  that  all 
resellers  (including  those  subject  to  area 
orders  issued  under  General  Order  No. 
68)  may  increase  their  maximum  price 
for  the  commodity  in  question,  you  may 
increase  the  price  listed  in  this  amend¬ 
ment  by  the  amount  permitted  for  re¬ 
sellers  by  the  amendment  or  order  in¬ 
creasing  your  supplier’s  maximum  price. 
This  can  be  done  only  if  the  effective 
date  of  the  action  increasing  your  sup¬ 
plier’s  maximum  price  is  later  than  the 
date  stated  on  the  price  list  contained 
in  this  amendment. 

(c)  This  amendment  reflects  the  in¬ 
crease  in  maximum  prices  permitted  by 
Supplementary  Order  172  (Modification 
of  resellers  maximum  prices  established 


under  General  Order  No.  68  for  certain 
building  and  construction  materials). 
Accordingly  this  amendment  supersedes 
that  supplementary  order,  and  the  max¬ 
imum  prices  established  by  this  amend¬ 
ment  cannot  be  increased  under  that 
supplementary  order. 

(d)  This  Amendment  No.  1  to  Order 
No'.  G-60  shall  become  effective  August 
21,  1946. 

Issued  August  21,  1946. 

J.  F.  Kessel, 

Regional  Administrator. 

Table  I 


Commodity  and  unit  Price 

Plaster,  hardwall,  100-lb,  bag _ $1. 15 

Plaster,  gauging,  100-lb.  bag _  1.75 

Plaster,  moulding,  100-lb.  bag _  2. 00 

Keene's  cement,  100-lb  bag _  2. 50 

Finishing  lime,  50-lb,  bag _  .84 

Gypsum  lath,  %-in.,  sq.  It _  .03 

Metal  lath,  2.5-lb.  painted  diamond 

mesh,  sq.  yd _  .3345 

Metal  lath,  corner  bead,  expanded 

type,  lin.  ft _  .0514 

Portland  cement,  standard  (paper 

bags) ,  94-lb.  bag _  .  765 

Masonry  mortar  (paper  bags),  75- 

lb.  bag _ -  .715 

Mason’s  hydrated  lime,  50-lb.  bag._  .62 

Clay  drain  tile,  3-ln.,  lin.  It _  .  05 

Clay  drain  tile,  4-ln.,  lin.  ft _  .07 

Vitrified  clay  sewer  pipe.  No.  ISS, 

4-in.,  lin.  ft _ _ _  .171 

Vitrified  clay  sewer  pipe.  No.  ISS, 

6-in.,  lin,  ft . . 2736 

Gypsum  wallboard,  %-in.,  sq.  ft _  .04)2 

Asphalt  roofing,  90-lb.,  mineral  sur¬ 
face,  108  sq.  ft.  roll _  2.  76 

Asphalt  or  tarred  felt,  15-lb.,  432 

sq.  ft.  roll _  2. 72 

Asphalt  or  tarred  felt,  30-lb.,  216 

sq.  ft.  roll _  2.  72 

Asphalt  shingles,  210-lb.  (3-in-l) 

thlckbutt,  100  sq.  ft _  6. 03 

Asphalt  shingles,  165-lb,  2-tab  hexa¬ 
gon,  100  sq.  ft _  4.  72 

Fibre  insulation  board,  ^-in.  stand¬ 
ard  lath  and  board,  sq.  ft _  .0538 

Asbestos  cement  siding,  12  x  24  or 

27  in.,  standard  colors,  11)0  sq.  ft _  8.  50 

Hard  density  synthetic  fibre  board, 
ig-ln.  tempered  (standard  size), 

sq.  ft _  •12)4 

Thermal  Insulation,  blankets  (paper 

backed)  thick,  sq.  ft _  .05'i 

Thermal  Insulation,  batts  (paper 

backed)  full  thick,  sq.  ft _  .06)2 

Thermal  Insulation,  loose  in  bags 

(plain),  40-lb,  bag -  1.25 


Discounts.  No  seller  covered  hereby  shall 
discontinue  or  reduce  any  of  the  discounts, 
allowances,  or  differentials  offered  by  him  in 
March  1942,  for  any  item  listed  in  Table  I, 
hereof. 

Delivery  charges.  (1)  The  prices  set  forth 
in  Table  I,  hereof.  Include  free  delivery  to 
any  point  within  a  radius  of  five  miles  of 
the  seller’s  place  of  business,  for  sales  of 
ten  dollars  or  more.  (2)  On  sales  of  ten 
dollars  or  less,  a  seller  may  charge  not  more 
than  fifty  cents  for  delivery  within  the  zone 
described  in  (1)  above.  (3)  A  charge  of  not 
more  than  twenty-five  cents  for  every  mile, 
or  fraction  thereof,  by  which  a  point  of  de¬ 
livery  is  located  beyond  the  zone  described 
in  ( 1 )  above,  may  be  made  by  sellers  covered 
hereby  where  delivery  is  made  to  such  point. 
(4)  No  deduction  need  be  made  from  the 
prices  set  forth  in  Table  I,  where  the  pur¬ 
chaser  elects  to  make  his  own  delivery, 

OPINION  ACCOMPANYING  AMENDMENT  NO.  1 
TO  ORDER  NO.  G-60  UNDER  REVISED  GEN¬ 
ERAL  ORDER  NO.  68 


area  orders,  dollars-and-cents  maximum 
prices  for  commodities  under  the  juris¬ 
diction  of  the  Building  and  Construction 
Price  Division  of  the  Office  of  Price  Ad¬ 
ministration.  Such  prices  are  not  to 
exceed  the  general  level  of  prices  in  the 
particular  area  and  may  be  adjusted 
from  time  to  time  if  the  prices,  previously 
established  by  area  order,  are,  in  the 
opinion  of  the  Regional  Administrator, 
no  longer  fair  and  equitable. 

Since  the  issuance  of  the  latest  price 
list  for  hard  building  materials  in  this 
area,  there  have  been  price  increases 
granted  to  manufacturers  by  the  Office 
of  Price  Administration  which,  in  turn, 
have  resulted  in  higher  acquisition  costs 
to  the  retailers.  Furthermore,  section 
10  (t)  of  the  Emergency  Price  Control 
Act,  as  amended,  provides  that  retail  dis¬ 
tributors  shall  be  allowed  their  average 
percentage  mark-up,  as  of  March  31, 
1946,  over  their  average  current  acquisi¬ 
tion  costs. 

In  order  to  meet  the  requirements  of 
section  10  (t)  and  to  maintain  maxi¬ 
mum  prices  which  are  fair  and  equitable, 
the  accompanying  amendment  is  being 
issued. 

In  the  opinion  of  the  Regional  Admin¬ 
istrator,  the  provisions  of  the' accom¬ 
panying  amendment  are  fair  and 
equitable  and  will  effectuate  the  purposes 
of  the  Emergency  Price  Control  Act  of 
1942,  as  amended,  and  of  General  Order 
No.  68,  as  amended. 

[F.  R.  Doc.  46-17377;  Filed,  Sept.  25,  1946; 

8:53  a.  m.] 


[Region  III  Order  G-118  Under  Gen.  Order  68] 

Hard  Biulding  Materials  in  New 
Philadelphia,  Ohio,  Area 

For  the  reasons  set  forth  in  an  opinion, 
which  has  been  filed  with  the  Division 
of  the  Federal  Register,  and  pursuant  to 
the  provisions  of  General  Order  No.  68, 
and  of  Regional  Basic  Order  No.  1-B  un¬ 
der  General  Order  No.  68,  this  order  is 
issued : 

Section  1.  What  this  order  does.  This 
adopting  order  establishes  dollars-and- 
cents  maximum  prices  for  the  hard 
building  materials  listed  in  Table  I. 
hereof,  when  sold  at  retail  at  or  from 
any  point  within  the  New  Philadelphia, 
Ohio,  Area. 

Sec.  2.  Area  covered.  For  the  pur¬ 
poses  of  this  order,  the  “New  Philadel¬ 
phia,  Ohio,  Area”  consists  of  the  County 
of  Tuscarawas  in  the  State  of  Ohio. 

Sec.  3.  Applicability  of  Basic  Order  No. 
1~B.  All  the  provisions  of  Basic  Order 
No.  1-B,  consistent  with  this  Order  No. 
G-118  are  hereby  adopted  by,  and  in¬ 
corporated  by  reference  into,  this  order 
as  though  fully  rewritten  herein.  If 
Basic  Order  No.  1-B  is  amended  in  any 
respect,  all  of  the  provisions  of  that 
order,  as  amended,  shall  likewise,  with¬ 
out  other  action,  be  a  part  of  this  order. 

All  persons  subject  to  this  adopting 
order  are  also  subject  to,  and  should  rea  l 
and  be  familiar  with,  the  provisions  cf 
Basic  Order  No.  1-B. 


Sec.  4.  Maximum  prices — (a)  Price  list. 
General  Order  No.  68  provides  that  the  The  maximum  prices  for  hard  building 
Regional  Administrator  may  establish,  by  materials  covered  by  this  order  shall  be 
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those  set  forth  in  TaWe  I,  which  is  an¬ 
nexed  to,  and  made  a  part  of,  this  order. 
Prices  lower  than  the  listed  maximum 
prices,  may  of  course,  be  charged  or  paid. 

(b)  Delivery,  (i)  No  seller  shall 
charge  more  for  delivery  of  items  cov¬ 
ered  hereby  than  he  did  in  March,  1942, 
for  the  same  or  similar  delivery  service. 

(ii)  No  deduction  need  be  made  from 
from  the  prices  set  forth  in  Table  I, 
where  the  purchaser  elects  to  make  his 
own  delivery. 

(c>  Discounts.  No  seller  covered  here¬ 
by  shall  discontinue  or  reduce  any  al¬ 
lowances  or  discounts  on  items  covered 
-hereby  which  he  offered  in  March  1942. 

Sec.  5.  Effective  date.  This  order  No. 
G-118  shall  become  effective  September 
6,  1946. 

Issued  August  22,  1946. 

J.  F.  Kessel, 
Regional  Administrator. 

Table  I 

Maximum 


Commodity  and  unit  price 

Plaster,  hardwall,  100-lb.  bag _  $1.  05 

Pla.ster,  gauging  (white),  100-lb.  bag.  2.00 

Finishing  lime,  50-lb.  bag -  .  50 

Gypsum  lath,  %-lnch.  1,000  sq.  ft _  28.00 

Metal  lath,  2.5  lb.,  painted  diamond 

mesh,  sq.  yd _  .81 

Metal  lath,  corner  bead,  expanded 

type,  liu.  ft _  .04 

Portland  cement,  standard  (paper 

bag),  94-lb.  bag _  .80 

Masonry  mortar  (paper  bag),  70-lb. 

bag _  .  70 

Mason’s  hydrated  lime,  60-lb.  bag _  .  60 

Gypsum  wallboard,  S/g-inch,  1,000 

sq.  ft _  50.  00 

Asphalt  roofing,  90-lb.,  minexal  sur¬ 
face,  1st  quality,  roll  (108  sq.  ft.)..  3. 10 

Asphalt  or  tarred  felt,  15-lb.,  1st  qual¬ 
ity,  roll  (432  sq.  ft.) _ _ _  2.70 

Asphalt  or  tarred  felt,  30-lb.,  1st  qual¬ 
ity,  roll  (216  sq.  ft.).. . 2.70 

Asphalt  shingles.  210-lb.,  (3-ln-l) 

thickbutt,  square _  7.35 

Fibre  insulation  board,  Va*i“ch, 
standard  lath  and  board.  1,000 

sq.ft... . 60.00 

Fibre  Insulation  board,  Inch, 

asphalt  sheathing,  1,000  sq.  ft _  74.00 

Asbestos  cement  siding,  12  x  24  In.  or 

27  In.,  standard  colors,  square _  9.  65 

Hard  density  sjTithetic  fibre  board, 

is  in.,  tempered,  1,000  sq.  ft _ 100.00 

Thermal  insulation  batts  (paper 

backed ) ,  full  thick,  1 .000  sq.  ft .  66.  00 

Thermal  Insulation,  loose  in  bags 

(plain),  35-lb.  sack _  1.30 


Delivery,  (i)  No  seller  shall  charge  more 
for  delivery  of  items  covered  hereby  than  he 
did  in  March,  1942,  for  the  same  or  similar 
delivery  sen-ice. 

(li)  No  deduction  need  be  made  from  the 
prices  set  forth  in  Table  I,  where  the  pur¬ 
chaser  elects  to  make  his  own  delivery. 

Discounts.  No  seller  covered  hereby  shall 
discontinue  or  reduce  any  allowances  or  dis¬ 
counts  on  items  covered  hereby  which  he 
offered  in  March  1942. 

OPINION  ACCOMPANYING  OEDER  NO.  G-118 
UNDER  GENERAL  ORDER  NO.  68 

The  accompanying  order  establishes 
area-wide  prices  for  retail  sales  of  hard 
building  materials  in  the  New  Philadel¬ 
phia,  Ohio  Area.  The  order  Is  issued 
under  the  provisions  of  General  Order 
No.  68  and  adopts  all  the  applicable  pro¬ 
visions  contained  in  Basic  Order  No.  1-B 
under  General  Order  No.  68.  The  opin¬ 
ion  accompanying  said  Basic  Order  No. 


1-B  is  hereby  incorporated  by  reference 
Into  this  opinion. 

The  defined  area  covered  by  the  ac¬ 
companying  Order  includes  the  County 
of  Tuscarawas  in  the  State  of  Ohio. 

The  maximum  prices  established  by 
the  accompanying  order  supersede  pric¬ 
ing  provisions  currently  in  effect  for 
retail  sales  of  the  listed  hard  building 
materials  in  this  area. 

This  action  has  been  discussed  with 
members  of  the  trade  in  the  area  at  in¬ 
formal  meetings  with  representative 
dealers.  Most  of  the  dealers  in  attend¬ 
ance  agreed  that  prices  established  by 
the  accompanying  order  are  in  line  with 
those  formerly  prevailing  under  the 
freeze.  All  suggestions  and  recommen¬ 
dations  of  the  trade  have  been  considered 
and  have  been  incorporated  into  the  ac¬ 
companying  order  to  the  extent  that 
these  suggestions  were  consistent  w’ith 
the  provisions  of  General  Order  No.  68 
and  the  Emergency  Price  Control  Act  of 
1942. 

In  the  opinion  of  the  Regional  Admin¬ 
istrator,  the  provisions  of  the  accom¬ 
panying  order  are  fair  and  equitable  and 
will  effectuate  the  purposes  of  the  Emer¬ 
gency  Price  Control  Act  of  1942,  as 
amended,  and  of  General  Order  No.  68, 
as  amended. 

|F.  R.  Doc.  46-17376;  Filed,  Sept.  25,  1946; 

8:53  a.  m.| 


(Region  III  Order  G-69  Under  MPR  592] 
BarBourville  Brick  Co„  Inc.,  et  al 

ADJUSTMENT  OF  MAXIMUM  PRICES 

For  the  reasons  set  forth  in  an  opinion 
issued  simultaneously  herewith  and  pur¬ 
suant  to  section  16  of  Maximum  Price 
-Regulation  No.  592  and  the  Emergency 
Price  Control  Act  of  1942,  as  amended,  it 
is  hereby  ordered; 

(a)  What  this  order  does.  Tliis  Order 
No.  G-59  under  section  16  of  Maximum 
Price  Regulation  No.  592  provides  for  an 
adjustment  of  maximum  prices  for  the 
sale  of  brick  produced  by  the  Barbour- 
ville  Brick  Company,  Barbourville,  In¬ 
diana,  hereinafter  referred  to  as  the 
manufacturer.  The  maximum  prices  of 
the  manufacturer  and  the  maximum 
prices  of  the  resellers  of  such  commodity 
are  adjusted  herein. 

(b)  Manufacturer's  adjusted  maxi¬ 
mum  prices.  (1)  Subject  to  the  pro¬ 
visions  of  subsection  (2)  below,  the  ad¬ 
justed  maximum  prices  for  sales  by  the 
manufacturer  of  brick  produced  by  it 
shall  be  as  follows: 

Adjusted  maximum 

Description:  price  (per  M) 

Common  brick _ $22.  25 

Face  brick _  25.  66 

Double  common _  33.00 

Double  face _  38. 75 

(2>  The  adjusted  maximum  prices 
granted  in  subsection  1  shall  be  contin¬ 
gent  upon  the  manufacturer  placing  into 
effect  the  wage  increase  approved  by  the 
Wage  Stabilization  Board  on  July  30, 
1946.  The  manufacturer  shall  certify 
to  that  effect  to  the  Regional  Office,  Of¬ 
fice  of  Price  Administration,  Cleveland, 
Ohio. 

(c)  Resellers'  adjusted  maximum 
prices.  Any  reseller  of  the  commodities 


for  which  an  adjustment  is  granted  the 
manufacturer  in  (b)  above  may  add  to 
his  maximum  prices  in  effect  immedi¬ 
ately  prior  to  the  effective  date  of  this 
order,  to  each  class  of  purchaser,  the 
percentage,amount  of  any  increase  in  his 
net  invoiced  cost  resulting  from  the  in¬ 
creases  granted  the  manufacturer  by  this 
order. 

(d)  Discounts,  allowances  and  special 
charges.  All  sellers  of  the  subject  com¬ 
modities  must  continue  to  maintain  dis¬ 
counts,  allowances  and  other  price  dif¬ 
ferentials,  to  each  class  of  purcha.ser,  at 
least  as  favorable  as  those  which  were  in 
effect  immediately  prior  to  the  effective 
date  of  this  order,  and  are  permitted 
to  add  to  their  maximum  prices  as  ad¬ 
justed  herein,  such  charges  for  extras  as 
were  customarily  added  immediately 
prior  to  the  effective  date  of  this  order. 

(e)  Notification.  The  manufacturer 
at  or  prior  to  the  first  billing  reflecting 
the  adjustment  herein  granted,  shall 
send  to  each  purchaser  who  resells  the 
commodities  covered  by  this  order  a  no¬ 
tice  of  the  price  increases  authorized  by 
this  order.  Such  notice  shall  contain 
substantially  the  following: 

Order  No.  G-59  under  section  16  of  Maxi¬ 
mum  Price  Regulation  No.  592  provides  for 
an  adjustment  of  maximum  prices  for  the 
sale  of  brick  produced  by  the  Barbourville 
Brick  Company.  Resellers  may  add  to  their 
maximum  prices  in  effect  immediately  prior 
to  the  effective  date  of  this  order,  to  each 
class  of  purchaser,  the  percentage  amount 
of  increase  in  their  net  Invoiced  costs  result¬ 
ing  from  the  increases  granted  to  the  manu¬ 
facturer  by  this  order, 

<f)  Revocation  and  amendment.  Thi.s 
order  may  be  revoked  or  amended  at  any 
time  by  the  Office  of  Piice  Administra¬ 
tion. 

This  order  shall  become  effective  Sep¬ 
tember  17,  1946. 

Issued  September  17,  1946. 

John  F.  Kessel, 

Regional  Administrator. 

OPINION  ACCOMPANYING  ORDER  NO.  G-59 

UNDER  SECTION  16  OF  MAXIMUM  PRICE 

REGULATION  NO.  592 

The  accompanying  Order  No.  G-59  un¬ 
der  section  16  of  MaxlTnum  Price  Regu¬ 
lation  No.  592  provides  for  an  adjust¬ 
ment  of  the  maximum  prices  of  brick 
produced  by  the  Barbourville  Brick 
Company,  Barbourville,  Kentucky,  there¬ 
in  referred  to  as  the  manufacturer,  and 
further  provides  for  an  adjustment  of 
the  maximum  prices  of  the  resellers  of 
such  commodity. 

Maximum  Price  Regulation  No.  592 
authorizes  the  Regional  Administrator, 
upon  application,  to  adjust  the  maximum 
prices  of  certain  commodities,  including 
brick,  which  are  produced  by  a  supplier 
W'hose  supply  could  not  be  replaced  if 
the  supplier  discontinued  production. 
Investigation  has  shown  that  the  man¬ 
ufacturer  is  such  a  supplier. 

The  adjustment  requested  by  the  man¬ 
ufacturer  is  an  overall  adjustment  of  its 
maximum  prices  of  brick  by  which,  un¬ 
der  the  provisions  of  section  16  of  Maxi¬ 
mum  Price  Regulation  No.  592,  Regional 
Administrator  may  authorize  increases 
In  the  maximum  prices  of  the  manu¬ 
facturer’s  commodities  in  an  amount  suf- 
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ficient  to  permit  the  recovery  of  total 
costs  plus  a  reasonable  margin  of  profit. 

Analysis  of  the  financial  data  sub¬ 
mitted  by  the  manufacturer  discloses 
that  it  is  not  realizing  total  costs  plus  a 
reasonable  margin  of  profit.  It  is, 
therefore,  concluded  that  an  adjustment 
should  be  granted.  It  is  considered  that 
the  adjustment  granted,  while  constitut¬ 
ing  the  minimum  required,  is  sufficient 
to  enable  the  manufacturer  to  maintain 
a  continued  supply  of  the  subject  com¬ 
modities. 

It  has  been  determined  that  resellers 
of  the  subject  commodities  would  be 
unable  to  absorb  the  increases  granted 
to  the  manufacturer  and,  accordingly,  it 
is  provided  in  the  order  that  any  reseller 
may  add  to  his  maximum  prices  in  effect 
immediately  prior  to  the  effective  date  of 
this  order,  to  each  class  of  purchaser, 
the  percentage  amount  of  increase  in  his 
net  invoiced  cost  resulting  from  the  in¬ 
creases  granted  the  manufacturer  by 
such  order. 

The  price  increases  established  in  the 
accompanying  order  were  considered 
generally  fair  and  equitable,  in  accord¬ 
ance  with  the  provisions  of  Maximum 
Price  Regulation  No.  592,  and  consistent 
with  the  Emergency  Price  Control  Act 
of  1942,  as  amended. 

[F.  R.  Doc.  46-17375;  Filed,  Sept,  25,  1946; 

8:52  a.  m.] 


[Region  III  Order  G-60  Under  MPR  592] 

W.  L.  Emery 

ADJUSTMENT  OF  MAXIMUM  PRICES 

For  the  reasons  set  forth  in  an  opinion 
Issued  simultaneously  herewith  and  pur¬ 
suant  to  section  16  of  Maximum  Price 
Regulation  No.  592  and  the  Emergency 
Price  Control  Act  of  1942,  as  amended,  it 
is  hereby  ordered: 

(a)  What  this  order  does.  This  Order 
No.  G-60  under  section  16  of  Maximum 
Price  Regulation  No.  592  provides  for  an 
adjustment  of  maximum  prices  for  the 
sale  of  sand  and  gravel  processed  by  W. 
L.  Emery,  Detroit,  Michigan,  hereinafter 
referred  to  as  the  processor.  The  maxi.- 
mum  prices  of  the  processor  and  the 
maximum  prices  of  the  resellers  of  such 
commodities  are  adjusted  herein. 

(b)  Processor’s  adjusted  maximum 
prices.  The  adjusted  maximum  prices 
for  sales  by  the  processor  of  sand  and 
gravel  processed  by  it  shall  be  its  maxi¬ 
mum  prices  in  effect  on  June  13,  1946,  to 
each  class  of  purchaser,  increased  by 
6.7%. 

(c)  Resellers’  adjusted  maximum 
prices.  Any  reseller  of  the  commodities 
for  which  an  adjustment  is  granted  the 
processor  in  (b)  above  may  add  to  his 
maximum  prices  in  effect  on  June  13, 
1946,  to  each  class  of  purchaser,  the 
dollar-and-cents  amount  of  any  increase 
in  his  net  invoiced  cost  resulting  from 
the  increase  granted  the  processor  by 
this  order. 

(d)  Discounts,  allowances  and  special 
charges.  All  sellers  of  the  subject  com¬ 
modities  must  continue  to  maintain  dis¬ 
counts,  allowances  and  other  price  dif¬ 
ferentials,  to  each  class  of  purchaser,  at 
least  as  favorable  as  those  which  were 
in  effect  on  June  13,  1946,  and  are  per¬ 
mitted  to  add  to  their  maximum  prices, 
as  adjusted  herein,  such  charges  for  ex- 

No.  189 - 19 


tras  as  were  customarily  added  on  June 
13,  1946. 

(e)  Notification.  The  processor,  at  or 
prior  to  the  first  billing  reflecting  the 
adjustment  herein  granted,  shall  send  to 
each  purchaser  w'ho  resells  the  commodi¬ 
ties  covered  by  this  order,  a  notice  of 
the  price  increases  authorized  by  this 
order.  Such  notice  shall  contain  sub¬ 
stantially  the  following: 

Order  No.  G-60  under  section  16  of  Maxi¬ 
mum  Price  Regulation  No.  592  provides  for 
an  adjustment  of  maximum  prices  for  the 
sale  of  sand  and  gravel  processed  by  W.  L. 
Emery.  Resellers  may  add  to  their  maximum 
prices  in  effect  on  June  13,  1946,  to  each  class 
of  purchaser,  the  dollar-and-cents  amount  of 
any  Increase  In  their  net  invoiced  cost  re¬ 
sulting  from  the  increase  granted  to  the 
processor  by  this  order. 

(f)  Revocation  and  amendment.  This 
order  may  be  revoked  or  amended  at  any 
time  by  the  Office  of  Price  Administra¬ 
tion. 

This  order  shall  become  effective  Sep¬ 
tember  17,  1946. 

Issued  September  17,  1946. 

John  F.  Kessel, 

Regional  Administrator. 

OPINION  ACCOMPANYING  ORDER  NO.  G-60 

UNDER  SECTION  16  OF  MAXIMUM  PRICE 

REGULATION  NO.  592 

The  accompanying  Order  No.  G-60 
under  section  16  of  Maximum  Price  Reg¬ 
ulation  No.  592  provides  for  an  adjust¬ 
ment  of  the  maximum  prices  of  sand  and 
gravel  processed  by  W.  L.  Emery  of  De¬ 
troit,  Michigan,  (therein  referred  to  as 
the  processor)  and  further  provides  for 
an  adjustment  of  the  maximum  prices 
of  resellers  of  such  commodities. 

On  June  14,  1946,  an  individual  order 
and  opinion.  Docket  No.  3-592-16-33  was 
issued  granting  the  processor  the  same 
percentage  of  increase  granted  in  this 
order.  However,  the  order  issued  on 
June  14,  1946,  failed  to  provide  for  any 
pass  through  to  resellers  of  the  subject 
commodities. 

It  has  been  determined  that  resellers 
of  the  subject  commodities  would  be 
unable  to  absorb  the  increase  granted 
the  processor  and,  accordingly,  the  order 
of  June  14,  1946,  has  been  revoked  and 
the  accompanying  order  has  been  substi¬ 
tuted.  The  accompanying  order  pro¬ 
vides  that  any  reseller  may  add  to  his 
maximum  prices  in  effect  on  June  13, 
1946,  to  each  class  of  purchaser,  the 
dollar-and-cents  amount  of  increase  in 
his  net  invoiced  cost  resulting  from  in¬ 
creases  granted  the  processor  by  such 
order. 

The  price  increases  established  in  the 
accompanying  order  are  considered  gen¬ 
erally  fair  and  equitable,  in  accordance 
with  the  provisions  of  Maximum  Price 
Regulation  No.  592  and  consistent  with 
the  Emergency  Price  Control  Act  of  1942, 
as  amended. 

[F.  R.  Doc.  46-17374;  Filed,  Sept.  25,  1946; 

8:52  a.  m.] 


(New  Orleans  2d  Rev.  Order  1  Under  Gen. 
Order  68,  Arndt.  1] 

Building  Materials  in  Orleans.  Jeffer¬ 
son,  AND  St.  Bernard  Parishes,  La. 
For  the  reasons  set  forth  in  the  opin¬ 
ion  issued  simultaneously  herewith,  and 


pursuant  to  the  provisions  of  General 
Order  No.  68  and  Regional  Order  of 
Delegation  No.  126,  Second  Revised 
Order  No.  1  under  General  Order  No. 
68,  maximum  prices  for  retail  sales  of 
certain  building  materials  in  Orleans, 
Jefferson,  and  St.  Bernard  Parishes, 
Louisiana,  is  amended  In  the  following 
respects : 

(1)  Section  A  of  Appendix  A  is 
amended  to  read  as  follows  on  the  items 
named: 

Cement : 

Price  includes  25^  deposit  per  bag,  if  in 
cloth  bags.  Refund  must  equal  deposit. 
Portland  cement  (4)  94-lb.  cloth  bags, 
376-lb.  bbl.,  $4.21. 

Magnolia  or  slag  cement  (4)  80-lb  cloth 
bags,  320-lb.  bbl.,  $4.21. 

Wall  board : 

\'2”  square  edge  asphalt  coated  sheathing, 
1,000  sq.  ft.,  $65.84.* 

(2)  Section  A  of  Appendix  A  is  further 
amended  to  add  thereto  the  following 
new  items  after  the  items  appearing 
under  the  category  of  Masonite: 

Categories  and  Items  and  Selling  Unit — Max¬ 
imum  Prices  for  All  Sales  Delivered  in  Free 
Delivery  Zone 


Gravel : 

Washed,  cu.  yd _ $3.45 

Washed,  100-lb  bag _  .45 

Washed  (4  bags),  400-lb.  bbl _  .90 

Road,  cu.  yd _  3.  85 

Sand: 

Lake  shore,  mason  and  concrete, 

cu.  yd _  2.  80 

Lake  shore,  mason  and  concrete, 

100-lb.  bag _  .35 

Lake  shore,  mason  and  concrete, 

(4  bags).  400-lb.  bbl _  .70 

Horn  Island,  cu.  yd _ 10.  55 

Horn  Island,  100-lb,  bag _  .90 

Horn  Island,  400-lb.  bbl _  2.  35 

Mortar,  sanded  lime,  cu.  yd _  5.  50 

Ready  mixed  concrete,  standard  Port¬ 
land  or  regular  cement: 

Type  mix: 

1-4-8,  cu.  yd _  8.  29 

1-3-6,  cu.  yd _  8.  86 

1-3-5,  cu.  yd _  9. 10 

I-2V2-5,  cu.  yd _  9.36 

l-2>4-4,  cu.  yd _  9.68 

1-2-4,  cu.  yd _ 9.  92 

1-2-3,  CU.  yd _ ‘ _ 10.46 

Topping: 

1-3,  cu.  yd _  11.43 

1-2,  cu.  yd-_ _ _  12.74 

l-lJ/2,cu.  yd _ 14.14 

Strength  concrete,  28  days: 

2,000  lb.,  cu.  yd _  9. 10 

2.500  lb.,  cu.  yd _ _  9.  62 

3,000  lb.,  cu.  yd_._ . 10.21 

3.500  lb.,  cu.  yd _  10.47 

Ready  mixed  concrete,  Incor  or 

High  Early  Strength  cement: 

Type  mix: 

1-4-8,  cu.  yd _  9.05 

1-3-6,  cu.  yd _  9.  85 

1-3-5,  cu.  yd _  10. 13 

1-2''2-5.  cu.  yd . . 10.39 

1-2*/2-4,  cu.  yd _ 10.82 

1-2-4,  cu.  yd _  11,21 

1-2-3,  cu.  yd _ _  12. 17 

Topping: 

1-3,  cu.  yd _  13. 09 

l-2,cu.yd__ . 16.00 

I-V2.  cu.  yd _ 18.02 

Strength  concrete: 

2,000  lb.,  cu.  yd _ _ _  10. 13 

2.500  lb.,  cu.  yd . 10.65 

3,000  lb.,  cu.  yd _ _  11.49 

3.500  lb.,  cu.  yd _ .* _  12. 16 


(a)  Any  delivery  of  less  than  one  cubic 
yard  of  ready-mixed  concrete  is  to  be 
charged  the  same  price  as  one  cubic  yard. 

(b)  For  jobs  using  100  cubic  yards  or 
more  of  ready-mixed  concrete,  the  deliv- 
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ered  price  is  subject  to  10%  allowance 
to  be  made  available  on  the  first  100 
cubic  yards  by  credit  off  of  actual  de¬ 
livery,  and  thereafter  by  deduction  from 
face  of  invoice. 

(3)  Section  B,  Discounts,  of  Appendix 
A  is  amended  by  inserting  the  following 
sentence: 

On  Ready-Mixed  Concrete,  the  dis¬ 
count  to  be  applied  is  5%  for  cash  within 
15  days  from  date  of  sale. 

This  amendment  shall  become  effec¬ 
tive  September  11,  1946. 

(56  Stat.  23,765;  57  Stat.  566;  Pub,  Law 
383,  78th  Cong.;  Pub  Law  548, 79th  Cong.; 

E.  O.  9250,  7  F.  R.  7871;  and  E.  O.  9328,  8 

F.  R.  4681) 

Issued  at  New  Orleans,  La.,  this  6th 
day  of  September  1946. 

Gilbert  J,  Fortier, 
District  Director. 

OPINION  ACCOMPANYING  AMENDMENT  1  TO 

SECOND  REVISED  ORDER  NO.  1  UNDER  GEN¬ 
ERAL  ORDER  NO.  68 

The  basic  rea.sons  for  the  is.suance  of 
this  Amendment  No,  1,  are  the  same  rea¬ 
sons  as  those  substantially  set  forth  in 
the  opinion  accompanying  Second  Re¬ 
vised  Order  No.  1  under  General  Order 
No.  68  establishing  maximum  prices  for 
retail  sales  of  certain  specified  building 
materials  in  Orleans,  Jefferson  and  St. 
Bernard  Parishes,  Louisiana. 

Since  the  Issuance  of  Second  Revised 
Order  No.  1,  it  is  the  finding  of  the  Dis¬ 
trict  Director  that  certain  necessary 
changes  and  additions  should  be  made 
to  Appendix  A  of  said  Second  Revised 
Order  No.  1,  so  as  to  reflect  therein  a 
specified  price  Increase  to  resellers  of 
cement  in  cloth  bags  and  to  resellers  of 
*2”  square  edge  asphalt  coated  sheath¬ 
ing.  The  District  Director  further  finds 
that  an  increase  of  deposit  on  cloth 
bags  for  cement  from  ten  cents  to 
twenty-five  cents  a  bag  is  permissible 
under  Mfiximum  Price  Regulation  No. 
224,  provided  the  refund  equals  the  de¬ 
posit.  Therefore,  this  amendment  ad¬ 
justs  the  prices  of  cement  in  cloth  bags 
to  reflect  the  permitted  increase. 

The  increase  granted  resellers  of  V2'' 
square  edge  asphalt  coated  sheathing 
should  permit  resellers  of  this  commodity 
to  realize  the  same  average  percentage 
markup  as  was  in  effect  on  March  31, 
1946.  This  action  is  necessary  in  order 
to  reflect  the  increase  in  producers  maxi¬ 
mum  price  for  this  commodity,  permitted 
by  Order  1,  Amendment  51  to  Maximum 
Price  Regulation  No.  592. 

The  District  Director  further  finds  that 
from  a  careful  analysis  of  an  application 
filed  under  section  16  of  Maximum  Price 
Regulation  No.  592,  and  from  supporting 
financial  data  obtained  by  the  Account¬ 
ing  Division  of  the  New  Orleans  District 
O.  P.  A.  Office,  that  all  resellers  of  the 
new  Items  covered  by  this  amendment 
are  entitled  to  the  maximum  prices  set 
forth  in  Appendix  A,  as  herein  amended. 
Moreover,  the  New  Orleans  Market  on 
such  building  materials  has  always  been 
one  of  historical  price  unity.  The  maxi¬ 
mum  prices  covered  by  this  amendment 
for  ready-mixed  concrete  Includes  all  In¬ 


creases  permitted  by  Amendment  34  to 
Order  1  of  Maximum  Price  Regulation 
No.  592,  thus  permitting  manufacturers 
of  this  commodity  to  sell  ready-mixed 
concrete  at  the  maximum  price  estab¬ 
lished  by  this  Amendment  No.  1. 

It  is,  therefore,  the  finding  of  the  Dis¬ 
trict  Director  that  Amendment  No.  1  to 
Second  Revised  Order  No.  1  has  been  is¬ 
sued  in  conformity  with  provisions  and 
requirements  of  standards  set  forth  in 
General  Order  68  and  will  effectuate  the 
purposes  of  the  Emergency  Price  Control 
Act  of  1942,  as  amended,  and  is  consist¬ 
ent  with  Executive  Orders  9250  and  9328 
and  Public  Law  548,  79th  Cong.  For  the 
foregoing  reasons,  the  District  Director 
has  issued  the  accompanying  Amend¬ 
ment  No.  1  to  Second  Revised  Order 
No.  1. 

|F.  R.  Doc.  46-17384;  Filed.  Sept.  25,  1946; 

8:55  a.  m.J 


(Little  Rock  Order  10  under  Gen.  Order  68) 
Concrete  Blocks  in  Arkansas 

For  the  reasons  set  forth  in  an  opinion 
issued  simultaneously  herewith,  and  pur¬ 
suant  to  the  provisions  of  General  Order 
No.  68,  it  is  hereby  ordered: 

Section  I.  What  this  order  does.  This 
order  establishes  maximum  prices  for  all 
sales  of  concrete  blocks  specifically  de¬ 
scribed  in  Appendix  A,  which  conform  to 
specifications  in  Appendix  B,  when  such 
sales  are  made  in  the  State  of  Arkansas. 

Sec.  II.  Definition  of  “sale.”  The  term 
“sale”,  as  used  in  this  order,  means  any 
sale  of  concrete  blocks  to  a  building  con¬ 
tractor  or  other  ultimate  consumer. 

Sec.  III.  Maximum  prices.  Maximum 
prices  for  concrete  blocks  are  those  set 
forth  In  Appendix  A,  which  is  specifically 
made  a  part  of  this  order,  subject  to  the 
terms  and  conditions  of  sale  and  other 
limitations  hereinafter  set  forth. 

Sec.  rv.  Specifications.  Specifications 
for  concrete  blocks  are  those  set  forth  in 
Appendix  B,  which  is  specifically  made 
a  part  of  this  order. 

Sec.  V.  Terms  of  sale.  All  concrete 
blocks  shall  be  sold  at  prices  established 
in  Appendix  A,  subject  to  the  following 
terms  of  sale: 

(A)  Discount  terms.  Maximum  prices 
f.  o.  b.  the  plant  are  subject  to  a  cash 
discount  of  2%  for  ten  (10)  days. 

(B)  Delivery  charges.  The  following 
delivery  charges  may  be  added  to  all  sales 
of  concrete  blocks  f.  o.  b.  the  plant: 

(1)  Common  or  contract  carrier.  The 
actual  cost  of  transportation  by  common 
or  contract  carrier  may  be  added. 

(2)  Private  trucks.  The  following 
amounts  may  be  added  for  transporta¬ 
tion  by  any  truck  owned  or  controlled 
by  the  seller. 

(a)  For  distances  up  to  and  including 
ten  (10)  miles,  60(‘  per  1,000  pounds  of 
estimated  weight. 

(b)  For  distances  up  to  and  including 
twenty  (20)  miles,  80<?  per  1,000  pounds 
of  estimated  weight. 

(c)  For  all  distances  in  excess  of 
thirty  (30)  miles,  the  seller  may  charge  at 
the  carload  rate  for  the  most  similar  haul 


or  $1.20  per  1,000  pounds  of  estimated 
weight,  whichever  is  the  greater. 

(C)  Minimum  delivery  charges.  For 
delivery  of  complete  order  of  concrete 
blocks  the  estimated  weight  of  which  ii 
less  than  3,000  pounds,  minimum  charges 
may  be  added  as  follows: 

(1)  For  distances  up  to  and  including 
ten  (10)  miles — $1.50 

(2)  For  distances  over  ten  (10)  up  to 
and  including  twenty  (20)  miles — $2.00. 

(3)  For  distances  over  twenty  (20)  up 
to  and  including  thirty  (30)  miles — $2.50. 

“Distances,”  as  used  in  this  section, 
means  the  distance  from  the  plant  to 
the  point  of  destination  as  measured  by 
the  speedometer.  No  addition  may  be 
made  for  the  return  trip. 

“Weights,”  as  used  in  this  order,  shall 
be  the  weights  computed  by  the  use  of 
estimated  weights  as  shown  in  Appendix 
A  of  this  order. 

Sec.  VI.  Invoicing  and  record  keeping 
provisions.  (A)  Each  seller  covered  by 
this  order  is  required  to  furnish  each 
purchaser  with  an  invoice  on  all  sales  in 
excess  of  $15.00  at  the  time  of  such  sale 
which  invoice  shall  contain  the  following 
information: 

(1)  Name  and  address  of  purchaser 
and  place  of  delivery,  if  different  from 
purchaser’s  address. 

(2)  A  description  of  the  concrete 
blocks  sold,  setting  forth  the  size,  grade 
and  specifications  of  such  blocks  as  con¬ 
tained  in  Appendix  A  and  B  of  this  order. 

(3)  The  quantity  of  concrete  blocks 
sold. 

(4)  The  amount  of  discount  allowed 
for  payment  within  ten  days. 

(5)  Transportation  charges  separately 
stated  on  invoice. 

(6)  Where  an  invoice  for  the  sale  of 
concrete  blocks  does  not  contain  a  suffi¬ 
ciently  complete  description  to  show  that 
the  price  appearing  on  its  face  is  within 
the  maximum  prices  fixed  by  this  order, 
the  maximum  price  applicable  to  such 
sale  shall  be  the  maximum  price  of  the 
lowest  priced  block  under  this  order  to 
which  the  incomplete  description  could 
apply.  In  the  absence  of  any  descrip¬ 
tion,  the  maximum  price  shall  be  the 
lowest  price  that  can  be  computed  under 
this  order. 

(B)  Each  seller  is  required  to  keep  a 
duplicate  of  all  invoices  of  sales  made 
by  him  at  his  place  of  business  and  make 
such  invoices  available  for  inspection  by 
the  OPA  during  his  legal  hours  of  busi¬ 
ness. 

(C)  Each  seller  making  sales  subject  to 
this  order  shall,  if  requested  by  any  pur¬ 
chaser  of  concrete  blocks,  make  available 
to  such  purchaser  for  Inspection  a  copy 
of  this  order. 

Sec.  Vni.  Enforcement.  (A)  Persons 
violating  any  provision  of  this  order  are 
subject  to  civil  and  criminal  penalties, 
including  suits  for  treble  damages  pro¬ 
vided  for  by  the  Emergency  Price  Control 
Act  of  1942,  as  amended. 

(B)  Persons  who  have  any  evidence 
of  any  violations  of  this  order  are  urged 
to  communicate  with  the  Little  Rock 
District  OflBce  of  the  OPA. 

This  order  may  be  amended,  modified, 
or  revoked  at  any  time  by  the  OPA. 
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This  order  shall  become  effective  Sep¬ 
tember  6,  1946. 

Issued  at  Little  Rock,  Arkansas,  this 
4th  day  of  September  1946. 

Robert  P.  Hall, 
District  Director. 

.\ITESUIX  A 


MAXIMI  M  I'KICES  PER  VNMT  FOR  ANY  QUANTITY  SALE  OF 
CO.NCRETE  BLOCKS  F.  O.  B.  PLANT  WHEN  SOLD  IN  THE 
STATE  OF  ARKANSAS 


Xomiiial 
yize  (inches) 

Esti¬ 

mated 

weight 

for 

delivery 

purpose? 

only 

(pounds) 

Contents 

(cubic 

inches) 

(over-all) 

Load  t 

Grade 

A 

)caring 

Grade 

B 

Non¬ 

load 

bear¬ 

ing 

4  X  8x  6 . 

8 

192 

$0.06 

$0.05 

$0.04 

8X  8x  4 . 

10 

256 

.07 

.06 

.05 

C  X  8  X  6 . 

12 

288 

.09 

.07 

.06 

4  X  Cx  12.... 

12 

‘288 

.09 

.07 

.06 

4x  8x  12.... 

16 

384 

.11 

.09 

.07 

S  X  8  X  6 _ 

16 

384 

.11 

.09 

.07 

4x  8x  16.... 

22 

512 

.13 

.11 

.09 

8x  8x  8 . 

-22 

512 

.13 

.11 

.09 

Ox  8x  12.... 

25 

576 

.14 

.12 

.10 

6x  8x  16.... 

35 

768 

.17 

.15 

.13 

8  X  8  X  12.... 

35 

768 

.17 

.15 

.13 

12x  6x  12... 

38 

864 

.19 

.17 

.14 

8X  8x  14.... 

40 

896 

.20 

.18 

.15 

8x  8x  16.... 

45 

1,024 

.22 

.20 

.17 

12x  8x  12... 

50 

1,152 

.25 

.23 

.19 

12x  8x  16... 

70 

1,536 

.33 

.31 

.27 

Maximum  prices  for  sizes  not  listed  but 
which  result  in  cubic  inch  content  identical 
with  a  listed  size,  subject  to  the  3%  permis¬ 
sible  variations  in  dimensions,  must  not  ex¬ 
ceed  the  maximum  price  for  the  listed  size. 

Maximum  prices  for  sizes  not  listed  but 
which  result  in  a  cubic  inch  content  other 
than  shown  hereon,  subject  to  permissible 
tolerance,  must  not  exceed  the  maximum 
price  for  the  next  lower  cubic  inch  content 
listed. 

Maximum  prices  listed  are  for  plain  con¬ 
crete  blocks. 

The  following  additions  may  be  made 
where  these  operations  are  Included  in  the 
finished  product: 

For  rock,  brick,  or  panel  face  blocks:  Add 
1^  each. 

For  corner.  Jamb  and  sash  blocks:  Add  1^ 
each. 

For,  if  the  purchaser  so  requests,  applica¬ 
tion  of  waterproofing  or  coloring  compounds 
to  the  face  of  the  block  after  curing:  Add  1< 
each. 

Where  special  shapes  and  specifications  are 
involved,  manufacturers  must  conform  to 
provisions  of  OPA  Regulation  692  for  indi¬ 
vidual  pricing  by  application. 

Appendix  B 

SPECinCATIONS  COVERING  CONCRETE  BLOCKS 

WHEN  SOLD  IN  THE  STATE  OP  ARKANSAS 

Standard  specifications  of  the  American 
Society  of  Testing  Materials  as  hereinafter 
set  forth  are  specifically  made  a  part  of  this 
order  for — 

Load  Bearing  Blocks 
A.  S.  T.  M.  C90-44 

Scope.  1.  These  specifications  cover  hol¬ 
low  load-bearing  concrete  masonry  wall  units 
made  from  Portland  cement  and  suitable  ag¬ 
gregates  such  as  sand,  gravel,  crushed  stone, 
bituminous  or  anthracite  cinders,  burned 
clay  or  shale,  and  blast-furnace  slag. 

Note:  When  a  particular  surface  texture, 
finish,  or  uniformity  of  color  is  desired,  these 
features  should  be  specified  separately  by  the 
purchaser. 

Cinder  aggregate.  2.  The  combustible 
content  present  in  cinder  aggregate  shall  not 
exceed  35  per  cent  of  the  weight  of  the 
aggregate. 


Physical  requirements.  3.  At  the  time  of 
delivery  to  the  site  of  the  work,  the  units 
shall  conform  to  the  physical  requirements 
prescribed  in  Table  I. 


TABLE  I— PHYSICAL  REQUIREMENTS 


Minimum  face  shell 

Compressive 
strength,  min., 
psi.  (average 
cross  area) 

i 

Water 
absorp¬ 
tion, 
max., 
lb.  iK>r 
cu.  ft. 
(aver¬ 
age  of  5 
units) 

Mois¬ 

ture 

con¬ 

tent, 

max.. 

thickness  (inches) 

.Aver¬ 
age  of  5 
units 

Indivi¬ 

dual 

unit 

lier- 
cent 
(aver¬ 
age  of  5 
units) 

IJi  or  over: 

Graile  A  > . 

1,000 

800 

15 

40 

700 

600 

40 

Under  IJi  and  over 

. 

1,000 

800 

15 

40 

>  For  use  in  exterior  walls  below  grade,  and  for  unpro¬ 
tected  exterior  walls  above  grade. 

*  For  general  use  above  grade  where  protected  from 
the  weather  with  two  coats  of  Portland  cement  paint  or 
other  satisfactory  waterproofing  treatment  approved  by 
the  purchaser. 

•  For  purpose  of  this  order,  such  concrete 
Idocks  shall  be  considered  the  equivalent  of 
Grade  A. 

Permissible  variations  in  dimensions.  4. 
No  over-all  dimension  shall  vary  more  than 
3  per  cent  over  or  under  the  specified  dimen¬ 
sion  for  any  form  of  unit. 

Visual  inspection.  6.  (a)  All  units  shall  be 
sound  and  free  from  cracks  or  other  defects 
that  would  Interfere  with  the  proper  placing 
of  the  unit  or  impair  the  strength  or  per¬ 
manence  of  the  construction. 

(b)  Units  that  are  Intended  to  serve  as 
a  base  for  plaster  or  stucco  shall  have  a  suf¬ 
ficiently  rough  surface  to  afford  good  bond. 

Marking.  6.  All  units  shall  bear  a  distinc¬ 
tive  mark  of  the  manufacturer  or  shall  be 
otherwise  readily  identified  as  to  origin. 

Sampling  and  testing.  7.  (a)  The  pur¬ 
chaser  or  his  authorized  representative  shall 
be  accorded  proper  facilities  to  inspect  and 
sample  the  units  at  the  place  of  manufac¬ 
ture  from  the  lots  ready  for  delivery. 

At  least  ten  days  should  be  allowed  for 
completion  of  the  tests. 

(b)  Units  shall  be  sampled  and  tested  in 
accordance  with  the  Standard  Methods  of 
Sampling  and  Testing  Concrete  Masonry 
Units  (A.  S.  T.  M.  Designation:  C  140)  of  the 
American  Society  for  Testing  Materials. 

Rejection.  8.  In  case  the  shipment  fails 
to  conform  to  the  requirements,  the  manu¬ 
facturer  may  sort  it,  and  new  specimens 
shall  be  selected  by  the  purchaser  from  the 
retained  lot  and  tested  at  the  expense  of 
the  manufacturer.  In  case  the  second  set 
of  specimens  fails  to  conform  to  the  test  re¬ 
quirements,  the  entire  lot  shall  be  rejected. 

Expense  of  tests.  9.  Except  as  specified  in 
section  8  and  unless  otherwise  agreed  (see 
note),  the  expense  of  Inspection  and  testing 
shall  be  borne  by  the  purchaser. 

Note:  For  the  purpose  of  this  order,  the 
expense  of  test  or  testa  to  determine  the 
grade  of  blocks  in  their  application  to  this 
order  shall  be  borne  by  the  seller. 

Non-Load  Bearing  Blocks 
A.  S.  T.  M.  C129— 39 

Scope.  1.  These  specifications  cover  hol¬ 
low  non-load-bearing  concrete  masonry  wall 
units  made  from  Portland  cement  and  suita¬ 
ble  aggregates  such  as  sand,  gravel,  crushed 
stone,  bituminous  or  anthracite  cinders, 
burned  clay  or  shale,  and  blast  furnace  slag. 

Note:  When  a  particular  surface  texture, 
finish,  or  uniformity  of  color  is  desired,  these 
features  should  be  specified  separately  by  the 
purchaser. 

Cinder  aggregate.  2.  The  combustible  con¬ 
tent  present  In  cinder  aggregate  shall  not 


exceed  35  per  cent  of  the  weight  of  the 
aggregate. 

Physical  requirements.  3.  At  the  time  of 
delivery  to  the  site  of  the  work,  the  units 
shall  conform  to  the  physical  requirements 
prescribed  in  Table  I. 

Dimensions  and  permissible  variations. 
4.  (a)  Minimum  face  shell  thickness  shall 
be  not  less  than  y2  in. 

(b)  No  over-all  dimension  shall  vary  more 
than  3  percent  over  or  under  the  specified 
dimension  for  any  form  of  unit. 

Visual  inspection.  6.  (a)  All  units  shall  be 
sound  and  free  from  cracks  or  other  defects 
that  would  Interfere  with  the  proper  placing 
of  the  unit. 

(b)  Units  that  are  Intended  to  serve  as  a 
base  for  plaster  or  stucco  shall  have  a  suf¬ 
ficiently  rough  surface  to  afford  good  bond. 


TABLE  I— PHYSICAL  REQUIREMENTS 


Compressive  strength,  min., 

I)si.  (average  cross  area) 

Moisture  con¬ 
tent,  max., 
percent  of  total 
absorption 
(average  of  5 
units) 

Average  of  6 
units 

Individual 

unit 

350 

300 

40 

Marking.  6.  All  units  shall  bear  a  distinc¬ 
tive  mark  of  the  manufacturer  or  shall  be 
otherwise  readily  identified  as  to  origin. 

Sampling  and  testing.  7.  (a)  The  pur¬ 
chaser  or  his  authorized  representative  shall 
be  accorded  proper  facilities  to  inspect  and 
sample  the  units  at  the  place  of  manufac¬ 
ture  from  the  lots  ready  for  delivery.  At 
least  ten  days  should  be  allowed  for  comple¬ 
tion  of  the  tests. 

(b)  Units  shall  be  sampled  and  tested  in 
accordance  with  the  Standard  Methods  of 
Sampling  and  Testing  Concrete  Masonry 
Units  (A.  S.  T.  M.  Designation:  C  140)  of  the 
American  Society  for  Testing  Materials. 

Rejection.  8.  In  case  the  shipment  falls  to 
conform  to  the  requirements,  the  manufac¬ 
turer  may  sort  it,  and  new  specimens  shall 
be  selected  by  the  purchaser  from  the  re¬ 
tained  lot  and  tested  at  the  expense  of  the 
manufacturer.  In  case  the  second  set  of 
specimens  falls  to  conform  to  the  test  re¬ 
quirements,  the  entire  lot  shall  be  rejected. 

Expense  of  tests.  9.  Except  as  specified  in 
section  8,  and  unless  othervAse  agreed  (see 
note),  the  expense  of  Inspection  and  testing 
shall  be  borne  by  the  purchaser. 

Note:  For  the  purpose  of  this  order,  the 
expense  of  test  or  tests  to  determine  the 
grades  of  blocks  in  their  application  to  this 
order  shall  be  borne  by  the  seller. 

Sampling  and  Testing 
A.  S.  T.  M.  C140-39 

Number  of  specimens.  For  the  strength, 
absorption  and  moisture  content  determina¬ 
tions,  10  individual  units  shall  be  selected 
from  each  lot  of  10,000  units  or  fraction 
thereof  and  20  individual  units  from  each 
lot  of  more  than  10,000  and  less  than  100,000 
units.  For  lots  of  more  than  100,000  units, 
10  individual  units  shall  be  selected  from 
each  50,000  units  or  fraction  thereof  con¬ 
tained  in  the  lot.  In  no  case  shall  less  than 
10  units  be  taken.  Additional  specimens 
may  be  taken  at  the  discretion  of  the  pur¬ 
chaser. 

Copies  of  all  test  reports  on  concrete  blocks 
are  to  be  filed  with  the  Office  of  Price  Admin¬ 
istration,  Building  Materials  Unit,  Little 
Rock,  Arkansas,  as  a  matter  of  record  and  are 
to  determine  the  grade  and  maximum  prices 
of  blocks  under  this  order. 

OPINION  ACCOMPANYING  ORDER  NO.  10, 
UNDER  GENERAL  ORDER  NO.  68 

Pursuant  to  the  authority  vested  in  the 
District  Director  of  the  Little  Rock  Dis¬ 
trict  Office  by  General  Order  No.  68  and 
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Order  of  Delegation  No.  126,  issued  by 
the  Regional  Administrator  of  Region  V, 
the  accompanying  Order  No.  10  has  been 
issued  establishing  maximum  prices  for 
sales  of  concrete  blocks.  This  order 
establishes  maximum  prices  for  all  sales 
of  concrete  blocks  when  made  in  the 
geographical  area  comprising  the  State 
of  Arkansas. 

Under  the  provisions  of  General  Order 
No.  68  and  Delegation  of  Authority  No. 
126,  from  the  Regional  Administrator 
of  Region  V,  the  District  Director  is  au¬ 
thorized  to  issue  and  put  into  effect  pric¬ 
ing  orders  for  the  concrete  blocks  in¬ 
cluded  in  said  Order  No.  10,  in  accord¬ 
ance  with  the  Emergency  Price  Control 
Act  of  1942,  as  amended,  and  consistent 
with  Executive  Orders  9250  and  9328. 

Section  (b)  of  General  Order  No.  68 
requires  that  the  District  Director  in 
Issuing  such  orders,  observe  the  following 
standards: 

(1)  Maximum  prices  shall  be  stated 
in  dollars-and-cents  terms  imless  this 
shall  clearly  appear  to  be  impracticable 
or  inappropriate. 

(2)  Maximum  prices  fixed  by  any  such 
pricing  order  shall  not  exceed  the  general 
level  of  prices  in  the  area. 

In  accordance  with  this  authority,  the 
District  Director  has  issued  Order  No. 
10,  under  General  Order  No.  68. 

Prior  to  the  issuance  of  this  order,  the 
maximum  prices  for  sales  of  concrete 
blocks  covered  thereby  were  established 
by  the  provisions  of  the  General  Max¬ 
imum  Price  Regulation  and  other  maxi¬ 
mum  price  regulations,  which  did  not 
establish  dollars-and-cents  maximum 
prices,  but  rather  established  sellers’ 
maximum  prices  as  the  highest  prices 
which  they  charged  during  March  of 
1942,  or  a  specified  freeze  date. 

Subsequent  to  this  freeze  date,  the 
manufacture  of  concrete  blocks  has 
rapidly  expanded  in  the  State  of  Ar¬ 
kansas.  Records  of  the  Little  Rock  Dis¬ 
trict  Office  reflect  that  only  two  sellers 
out  of  150  manufacturers  of  concrete 
blocks  in  the  state  have  properly  estab¬ 
lished  prices. 

It  has  been  determined  that  the  freeze 
date  technique  of  establishing  maximum 
prices  has  in  many  instances  made  it 
diflBcult  for  both  seller  and  buyer  of 
building  material  items  covered  by  Order 
No.  10  to  deterniine  whether  the  prices 
charged  or  paid  are  in  compliance  with 
the  applicable  maximum  price  regula¬ 
tion. 

It  is  the  finding  of  the  District  Di¬ 
rector  that  the  issuance  of  Order  No.  10 
is  in  conformity  with  the  present  pro¬ 
gram  of  the  OflBce  of  Price  Administra¬ 
tion  to  establish  dollars-and-cents  prices 
on  concrete  blocks  and  that  a  simpli¬ 
fied  pricing  method  easily  understood 
and  applied  by  both  the  buyer  and  the 
seller  is  urgently  needed,  and  is  ac¬ 
complished  by  the  Issuance  of  Order 
No.  10. 

The  District  Director  has  observed  the 
above  quoted  standards  set  forth  in  Gen¬ 
eral  Order  No.  68  in  Issuing  Order  No. 
10.  It  sets  forth  specific  dollars-and- 
cents  prices  which  may  be  charged  for 
concrete  blocks.  It  further  estab¬ 
lishes  maximum  prices  which  are  in  line 
with  the  level  of  prices  which  existed  in 
Arkansas  under  the  provisions  of  Maxi¬ 


mum  Price  Regulations  applicable  prior 
to  the  issuance  of  this  order. 

The  level  of  prices  as  expressed  in  Or¬ 
der  No.  10  was  determined  by  calcula¬ 
tions  based  on  prices  which  have  been 
previously  granted  to  one  of  the  manu¬ 
facturers  of  concrete  blocks  by  this  office 
under  section  10  of  MPR  592. 

Preliminary  to  any  action  being  taken 
by  the  Little  Rock  District  Office  in  estab¬ 
lishing  maximum  prices  for  concrete 
blocks,  an  advisory  group  of  sellers  who 
would  be  affected  by  said  order  were  con¬ 
sulted.  This  advisoiy  group  advised 
that  uniform  prices  would  stabilize  the 
market  and  would  assist  both  producer 
and  purchaser,  and  they  recommended 
unanimously  that  this  office  issue  an  or¬ 
der  establishing  such  prices.  Informa¬ 
tion  as  to  trade  practices  and  other  perti¬ 
nent  facts  and  suggestions  were  also  ob¬ 
tained  from  this  group,  and  considera¬ 
tion  has  been  given  to  the  recommenda¬ 
tions  and  suggestions  made  by  the  in¬ 
dustry  group  with  whom  representatives 
of  the  District  Office  consulted  prior  to 
the  issuance  of  this  order. 

Insofar  as  practicable,  the  order  recog¬ 
nizes  and  perpetuates  business  practices 
which  have  been  in  effect  in  the  area 
covered  by  the  order. 

In  order  to  effectuate  the  purposes 
herein  expressed,  sellers  subject  to  Or¬ 
der  No.  10  are  required  to  keep  certain 
records  and  give  to  their  customers  sales 
slips  or  invoices  containing  specified  in¬ 
formation,  which  requirements  are  set 
forth  in  section  VI  of  the  order. 

It  is,  therefore,  the  finding  of  the  Dis¬ 
trict  Director  that  Order  No.  10  has  been 
Issued  in  conformity  with  provisions  and 
requirements  of  standards  set  forth  in 
General  Order  No.  68,  and  will  effectuate 
the  purposes  of  the  Emergency  Price 
Control  Act  of  1942,  as  amended,  and  is 
consistent  with  Executive  Orders  9250 
and  9328. 

This  order  will  not  compel  changes  in 
establishing  business  practices  except 
such  as  in  the  judgment  of  the  District 
Director  are  necessary  to  prevent  eva¬ 
sion  of  this  order. 

For  the  foregoing  reasons,  the  District 
Director  has  Issued  the  accompanying 
Order  No.  10. 

IF.  R.  Doc.  46-17365;  Filed,  Sept.  25,  1946; 

8:45  a.  m.) 


(Oklahoma  City  Order  4  Under  Gen.  Order 
68,  Arndt.  1] 

Certain  Building  Materials  in  Okla¬ 
homa  City,  Okla.,  District 

For  the  reasons  set  forth  in  the  opinion 
issued  simultaneously  herewith  and 
under  the  authority  vested  in  the  Dis¬ 
trict  Director  of  the  Oklahoma  City  Dis¬ 
trict  of  the  Office  of  Price  Administra¬ 
tion  by  General  Order  No.  68  and  Re¬ 
gional  Delegation  of  Authority  No.  126, 
Order  No.  4  establishing  maximum  prices 
for  retail  sales  of  certain  building  ma¬ 
terials  in  Oklahoma,  Canadian,  Logan, 
Cleveland  and  McClain  Counties  is 
amended  in  the  following  respects: 

Appendix  A  is  amended  to  read  as  fol¬ 
lows: 


Appendix  A 

Item  Being  Priced  and  Unit — Approved  Max¬ 
imum  Retail  Prices  F.  O.  B.  Plant,  Yard,  or 
in  the  Free  Delivery  Zone 


Asbestos  cement  siding,  12"  x  24" 
or  27"  standard  colors  Including 


Asbestos  cement  siding,  12"  x  24" 
or  27"  water  repellant  white  and 

•  brilliant  colors;  sq _  11.32 

Asphalt  or  tarred  felt,  15  lb.  or  30 

lb.;  roll _  2.  85 

Asphalt  shingles,  210  lb.  thickbutt; 

sq -  6.  50 

Asphalt  shingles,  (hex.)  2  or  3  Tab, 

167  lb.;  sq .  5.  35 

Asphalt  roofing,  mineral  surface,  90 

lb.;  roll . . 2.  95 

Asphalt  roofing,  staggered  edge  105 

lb.;  roll _  3.  55 

Clay  drain  tile,  4",  M  ft _  97,  50 

Concrete  blocks  (sand),  8"  x  8"  x  16" 

each _  .  20 

Fiber  insulation  board,  >2"  standard; 

M  ft - 54.  16 

Fiber  insulation,  -jsa"  asphalt  sheath¬ 
ing;  M  ft . . .  85. 15 

Finishing  lime,  40-lb.  bag;  bag _  .  56 

Finishing  lime,  50-lb.  bag;  bag _  .78 

Finishing  lime,  55-lb  bag;  bag _  .  84 

Flue  lining,  8y2''  x  SVi”;  Un.  ft _  .42 

Flue  lining,  4"  x  8";  lin.  ft _  .32 

Flue  lining,  8y2"  x  13;  lin.  ft _  .63 

Flue  lining,  13"  x  13";  lin.  ft _  .78 

Gypsum  lath,  M  sq.  ft _  28.  00 

Gypsum  sheathing,  V4";  M  sq.  ft _  42.00 

Girpsum  wallboard,  M  sq.  ft _  40.00 

Gypsum  wallboard,  Vi".  M  sq.  ft _  43.25 

Keene’s  cement,  1-lb.  bag,  bag _  ,05 

Keene’s  cement,  100-lb.  bag.  bag _  1.60 

Keene’s  cement,  bulk,  pound _  .  03 

Masonry  mortar,  70-lb.  bag,  bag _  .  70 

Masons  hydrated  lime,  10-lb,  bag, 

bag -  .  28 

Masons  hydrated  lime,  40-lb.  bag, 

bag - -  .56 

Masons  hydrated  lime,  50-lb,  bag. 

bag . .  67 

Metal  lath  (corner  bead  expanded), 

100  lin.  ft _ _ _  5.20 

Metal  lath,  2.5  lb.,  painted  diamond 

mesh,  sq,  yd _  .  33 

Metal  lath,  2.75  lb.,  painted  flat  rib, 

sq.  yd -  .  32 

Metal  lath,  3.4  lb.,  painted  diamond 

mesh,  sq.  yd _  .41 

Patch  plaster,  2Vi-lb.  bag,  bag _  .25 

Patch  plaster,  6-lb.  bag,  bag _  .  50 

Plaster  board,  >4",  M  sq.  ft _  35.  00 

Plaster  gauging,  100-lb.  bag,  bag _  1.05 

Hardwall  plaster,  10-lb.  bag,  bag _  .  27 

Hardwall  plaster,  100-lb,  bag,  bag _  1.00 

Plaster  moulding,  100-lb.  bag,  bag _  1.  25 

Plaster  moulding  (bulk),  pound _  .03 

Portland  cement  standard  paper  bag, 

94-lb . .85 

Vitrified  clay  sewer  pipe,  155-lb.,  4”, 

M  lin.  ft _ 245.70 

Vitrified  clay  sewer  pipe,  155-lb.,  6", 

M  lin.  ft. . . 340.05 


1.  Additions  for  the  extension  of 
credit.  The  following  additions  for  the 
maximum  prices  hereinabove  established 
may  be  made  for  the  extension  of  credit 
beyond  30  days: 

(a)  Sellers  who  were  in  business  dur¬ 
ing  March  1942  are  permitted  to  add  to 
prices  established  hereinabove  for  the 
extension  of  credit  beyond  a  period  of 
30  days  the  same  additions  that  they  had 
in  effect  during  March  1942  for  the  same 
tsrpe  and  quantity  of  sale.  If  no  extra 
charges  were  made  for  the  extension  of 
credit  during  March  1942,  none  may  be 
added. 

(b)  Sellers  who  were  not  in  business 
during  March  1942  are  permitted  to 
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make  the  same  charge  for  the  extension 
of  credit  which  their  most  closely  com¬ 
petitive  seller  is  permitted  to  make  under 
the  provisions  of  this  order. 

2.  Additions  for  delivery.  No  addi¬ 
tions  for  delivery  may  be  made  to  the 
prices  hereinabove  listed  when  such  de¬ 
liveries  are  made  within  the  city  limits 
of  the  town  or  city  in  which  the  seller 
is  located,  unless  the  value  of  the  mer¬ 
chandise  contained  in  said  delivery 
amounts  to  less  than  $10.00,  in  which 
case  a  delivery  charge  of  50C  may  be 
made.  For  delivei'ies  to  points  outside 
said  city  or  tow'n  limits,  a  charge  of  lO^i 
per  mile,  one  way,  may  be  made.  All 
customary  discounts  and  allowances 
must  be  continued  as  required  by  Maxi¬ 
mum  Price  Regulations  which  were  con¬ 
trolling  for  these  commodities  prior  to 
the  issuance  of  this  order. 

3.  Additions  for  Oklahoma  State  sales 
tax.  Sellers  may  add  to  the  prices  listed 
in  this  Appendix  “A”  the  sales  tax  re¬ 
quired  to  be  collected  by  the  law  of  the 
State  of  Oklahoma.  This  tax  slijill  be 
separately  stated  in  the  dealer’s  invoice, 
sales  slip,  or  receipt. 

This  order  shall  become  effective  Sep¬ 
tember  5,  1946. 

(56  Stat.  23,765:  57  Stat.  566;  Pub.  Law 
383,  78th  Cong.,  E.  O.  9250,  7  F.  R.  7871; 
and  E.  O.  9328,  8  F.  R.  4681) 

Issued  at  Oklahoma  City.  Oklahoma, 
this  5th  day  of  September,  1946. 

John  N.  Varnell, 

District  Director. 

OPINION  ACCOMPANYING  AMENDMENT  NO.  1 

TO  ORDER  NO.  4  UNDER  GENERAL  ORDER 

NO.  68 

Pursuant  to  the  authority  vested  in 
the  District  Director  of  the  Oklahoma 
City  District  of  the  Office  of  Price  Ad¬ 
ministration  by  General  Order  No.  68 
and  Regional  Delegation  of  Authority 
No.  126,  the  accompanying  Amendment 
No.  1  to  Order  No.  4  has  been  issued 
establishing  maximum  prices  for  retail 
sales  of  certain  specified  building  mate¬ 
rials. 

This  amendment  grants  certain  in¬ 
creases  in  prices  which  reflect  price  in¬ 
creases  provided  in  Supplementary  Or¬ 
der  172  and  a  6%  freight  increase  which 
was  not  considered  in  the  price  list 
dated  August  19,  1946.  It  also  reflects 
all  authorized  price  increases  up  to  and 
including  August  24,  1946,  the  date  of 
Appendix  A  in  this  amendment. 

All  other  provisions  to  Order  No.  4 
under  General  Order  No.  68  remain  the 
same  except  where  its  provisions  may  be 
inconsistent  with  the  revised  price  list 
in  Appendix  A  hereof. 

[F.  R.  Doc.  46-17386:  Filed.  Sept.  25.  1946; 

8:45  a.  m.) 


[Oklahoma  City  Order  8  Under  Gen.  Order 
68,  Arndt.  1] 

Cert.mn  Building  Materials  in  Musko¬ 
gee.  Cherokee,  and  Wagoner  Counties, 
Okla. 

For  the  reasons  set  forth  in  the  opinion 
issued  simultaneously  herewith  and  un¬ 
der  the  authority  vested  in  the  District 


Director  of  the  Oklahoma  City  District 
of  the  Office  of  Price  Administration  by 
General  Order  No.  68  and  Regional  Dele-  ’ 
gation  of  Authority  No.  126,  Order  No.  8 
establishing  maximum  prices  for  retail 
sales  of  certain  building  materials  in 
Muskogee,  Cherokee,  and  Wagoner 
Counties,  Oklahoma,  is  amended  in  the 
following  respects:  Appendix  A  is 
amended  to  read  as  follows: 

Appendix  A 

[Maximum  prices  for  retail  sales  of  speci¬ 
fied  building  materials  when  sold  in  Mus¬ 
kogee,  Cherokee,  and  Wagoner  Counties, 
Oklahoma.  The  prices  listed  herein  In¬ 
clude  all  legal  Increases  up  to  and  includ¬ 
ing  August  24,  1946] 

Approved  Maximum  Retail  Prices  F.  O.  B, 
Plant  or  Yard 


Item  being  priced  and  unit 
Vitrified  clay  sewer  pipe,  155-lb.,  4", 

lin.  ft _ $0. 25 

Vitrified  clay  sewer  pipe,  155-lb.,  6", 

lin.  ft _  .38 

Portland  cement,  standard  94-lb.  bag, 

bag -  V  82 

Clay  drain  tile,  4",  lin.  ft _  .  09 

Gypsum  lath,  3^'',  M  sq.  ft _ 28.00 

Gypsum  sheathing,  i^",  M  sq.  ft _ 47.50 

Fiber  Insulation  board,  ^^2”  asphalt 

sheathing,  M  ft _ 88.  40 

Asbestos  cement  siding,  12"  x  24"  or 

27"  standard  colors,  sq _  9.00 

Asbestos  cement  siding,  12"  x  24"  or 

27"  extra  hard  surface,  sq _ 10. 17 

Asphalt  or  tarred  felt,  15-lb,  or  30-lb., 


Asphalt  shingles,  210-lb.,  thlckbutt, 

sq _  6.  90 

Asphalt  shingles,  hexagon,  2  or  3  tab, 

167-lb.,  sq _ _ _  5.  28 

Asphalt  roofing  mineral  surface,  90- 

lb.,  roll . . — . .  2.80 

Asphalt  roofing,  55-lb.,  roll _  1.85 

Asphalt  roofing,  45  lb.,  roll _  1.  68 

Asphalt  roofing,  staggered  edge,  105  lb.. 


Concrete  blocks  (sand),  8"  x  8"  x  16", 

each _  .20 

Fiber  insulation  board,  */2"  standard, 

M  ft _ _ 56.85 

Fiber  insulation  board,  standard, 

M  ft . . . . . 45.60 

Finishing  lime,  50-lb.  bag _  1.01 

Flue  lining,  8y2"  x  8V2".  Un.  ft . 45 

Flue  lining,  8>/2''  x  13",  lin.  ft . 74 

Flue  lining,  13"  x  13",  lin.  ft _  .  81 

Gypsum  wallboard,  M  sq.  ft _ 45.00 

Gypsum  wallboard,  Vi",  M  sq.  ft _ 50. 00 

Keene's  cement,  100-lb.  bag _  2. 00 

Keene’s  cement,  bulk,  pound _  .  03 

Masonry  mortar,  70  lb.,  bag _  .70 

Masons  hydrated  lime,  10  lb.,  bag _  .  28 

Masons  hydrated  lime,  40  lb.,  bag _  .  56 

Masons  hydrated  lime,  50  lb.,  bag _  .  67 

Metal  lath,  corner  bead  expanded  26 

gauge,  100  lin.  ft -  6.  20 

Metal  lath.  2.5  lb.  painted  diamond 

mesh,  sq.  yd _  .33 

Metal  lath,  3.4  lb.  painted  diamond 

mesh,  sq.  yd _  .37 

Patch  plaster,  2*4 -lb.  box  or  bag _  ,  25 

Patch  plaster,  5-lb.  box  or  bag _  .  50 

Hardwall  plaster,  10-lb.  bag _  .  28 

Hardwall  plaster,  100-lb.  bag _  1.00 

Plaster  moulding,  100-lb.  bag _  1.  50 

Brick  pattern  siding.  105  lb.,  roll _  3.  87 


1.  Additions  for  the  extension  of 
credit.  The  following  additions  for  the 
maximum  prices  hereinabove  established 
may  be  made  for  the  extension  of  credit 
beyond  30  days; 

(a)  Sellers  who  were  in  business  dur¬ 
ing  March  1942  are  permitted  to  add  to 
prices  established  hereinabove  for  the 
extension  of  credit  beyond  a  period  of 


30  days  the  same  additions  that  they  had 
in  effect  during  March  1942  for  the  same 
type  and  quantity  of  sale.  If  no  extra 
charges  were  made  for  the  extension  of 
credit  during  March  1942,  none  may  be 
added. 

(b)  Sellers  who  were  not  in  business 
during  March  1942  are  permitted  to  make 
the  same  charge  for  the  extension  of 
credit  which  their  most  closely  competi¬ 
tive  seller  is  permitted  to  make  under  the 
provisions  of  this  order. 

2.  Additions  for  delivery:  No  charge 
for  delivery  may  be  made  except  when 
delivery  is  made  to  a  point  within  the 
corporate  limits  of  the  city  or  town  in 
which  the  seller’s  place  of  business  is  lo¬ 
cated,  a  charge  of  SO?*  per  delivery  may 
be  made  when  deliveries  are  made  to 
points  beyond  the  corporate  limits  of 
said  city  or  town  the  seller  may  make  a 
charge  of  20?*  per  mile,  one  way,  for  any 
such  delivery.  ^ 

3.  Additions  for  Oklahoma  State  sales 
tax:  Sellers  may  add  to  the  prices  listed 
in  this  Appendix  A  the  sales  tax  required 
to  be  collected  by  the  law  of  the  State 
of  Oklahoma.  This  tax  shall  be  sepa¬ 
rately  stated  in  the  dealer’s  invoice,  sales 
slip  or  receipt. 

This  order  shall  become  effective 
September  5,  1946. 

(56  Stat.  23,  765;  57  Stat.  566;  Pub.  Law 
383,  78th  Cong.;  E.  O.  9250,  7  F.  R.  7871, 
and  E.  O.  9328,  8  F.  R.  4681) 

Issued  at  Oklahoma  City,  Okla.,  this 
5th  day' of  September  1946. 

John  N.  Varnell, 

District  Director. 

opinion  accompanying  amendment  no.  1 

TO  ORDER  NO.  8  UNDER  GENERAL  ORDER  NO. 

68 

Pursuant  to  the  authority  vested  in 
the  District  Director  of  the  Oklahoma 
City  District  of  the  Office  of  Price  Ad¬ 
ministration  by  General  Order  No,  68  and 
Regional  Delegation  of  Authority  No.  126, 
the  accompanying  Amendment  No.  1  to 
Order  No.  8  has  been  issued  establishing 
maximum  prices  for  retail  sales  of  cer¬ 
tain  specified  building  materials. 

This  amendment  grants  certain  in¬ 
creases  in  prices  which  reflect  price  in¬ 
creases  provided  in  Supplementary  Order 
No.  172  and  a  6%  freight  increase  which 
was  not  considered  in  the  price  list  dated 
August  19,  1946.  It  also  reflects  all  au¬ 
thorized  price  increases  up  to  and  includ¬ 
ing  August  24, 1946,  the  date  of  Appendix 
A  in  this  amendment. 

All  other  provisions  to  Order  No.  8 
under  General  Order  No.  68  remain  the 
same  except  where  its  provisions  may  be 
inconsistent  with  the  revised  price  list  in 
Appendix  A  hereof. 

[F.  R.  Doc.  46-17390;  Filed,  Sept.  25,  1946; 

8:48  a.  m.J 


[Twin  Cities  Order  G-1  Under  Gen.  Order 
68.  Arndt.  4] 

Hard  Building  Materials  in  St,  Paul, 
Minn.,  Area 

An  opinion  accompanying  this  amend¬ 
ment,  issued  simultaneously  herewith. 
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has  been  filed  with  the  Division  of  the 
Federal  Register. 

Order  No.  G-1  Issued  under  the  au¬ 
thority  of  General  Order  No.  68  is 
amended  in  the  following  respect: 

Maximum  prices  set  forth  in  Appendix 
A  are  amended  to  read  as  set  forth  in  the 
attached  Revised  Appendix  A,  which  is 
incorix)rated  into  and  made  a  part  of 
this  order. 

This  amendment  reflects  the  increases 
in  maximum  prices  permitted  by  Sup¬ 
plementary  Order  172  (Modification  of 
resellers’  maximum  prices  established 
under  General  Order  No.  68  for  certain 
building  and  construction  materials). 
Accordingly,  this  amendment  supersedes 
that  supplementary  order  and  the  max¬ 
imum  prices  established  by  this  amend¬ 
ment  cannot  be  increased  under  that 
supplementary  order. 

This  Amendment  No.  4  to  Order  No. 
G-1,  under  General  Order  No.  68  shall 
become  effective  August  24,  1946. 

Issued  this  23d  day  of  August  1946. 

Carel  C.  Koch, 
District  Director. 

Revised  Appendix  A 

Maximum 


Commodity  and  unit  price 

Plaster,  hardwall,  paper  sack _ $0.  95 

Plaster,  gauging,  paper  sack _  .  95 

Plaster,  moulding,  paper  sack _  1.20 

Keene’s  cement,  paper  sack _  1.  75 

Finishing  lime,  paper  sack _  .  73 

Gypsum  lath,  sq.  yd _  .  23 

Metal  latch,  2.5  lb.  painted  diamond 

mesh,  26  gauge,  sq.  yd _  .  25*^ 

Metal  latch,  2.5  lb.  galvanized,  26 

gauge,  sq.  yd - - -  .3OV2 

Metal  lath,  3.4  lb.  painted  diamond 

mesh.  24  gauge,  sq.  yd _  .  31 

Metal  lath,  3.4  lb.  galvanized,  sq.  yd_  .35^4 
Metal  latch,  2.74  lb.  flat  rib,  painted, 

sq.  yd -  .  32 

Metal  lath,  3.4  lb.  copper  bearing, 

sq.  yd -  .31*4 

Metal  lath,  3.4  lb.,  high  rib 

painted,  sq.  yd _  .37*4 

Corner  bead,  straight  edges,  lin.  ft .038 

Comer  bead,  expanded  tj'pe,  lin.  ft .  043 

Portland  cement,  paper  bag _  .79 

Portland  cement,  cloth  bag  (maxi¬ 
mum  price  in  cloth  bag  does  not 

Include  bag  deposit) _  •’^6/2 

Masonry  mortar,  paper  bag _  .63 

Masonry  mortar,  cloth  bag _  .  70 

Portland  cement,  bulk,  bbl _  2.  52 

Portland  cement,  white,  paper  sack.  2. 12^4 

Hi-Early  cement,  paper  .sack _  .96V4 

Gypsum  block-partitions  4”  hollow 

4  X  12  X  30.  sq.  ft _  .  10 

Vitrifled  clay  sewer  pipe,  4”,  lin.  ft _  .  26 

Vitrified  clay  sewer  pipe.  6",  lin.  ft _  .  29 

Flue  lining,  8x8,  lin.  ft _  .  45 

Flue  lining,  8  x  12,  lin.  ft _  .61 

Flue  lining.  12  x  12,  lin.  ft . . 79 

Wallboard  gypsum,  1,(X)0  sq.  ft..  42.  00 
Wallboard  gypsum,  >4”,  1,000  sq.  ft.  47.00 
A.sphalt  roofing,  mineral  surface,  90 

lb.,  per  roll _  2.93 

Asphalt  or  tarred  felt,  15  lb.  and 

30  lb.,  per  roll _  8.84 

Asphalt  shingles,  210  lbs.  (3  in  1), 

thick  butt,  per  sq _  6.  82 

Asphalt  shingles,  165  lbs.  (2  tab), 

hexagon,  per  sq _ _ _  6.  85 

Fibre  insulation  board  >4”  standard 

lath  and  board.  1,000  sq.  ft _ 54.  83 

Fibre  insulation  board  25/32”  stand¬ 
ard  asphalt  sheathing,  1.000  sq.  ft.  86.  05 
Hard  density  synthetic  fibre  board 

V.'',  1.000  sq.  ft . 96.85 


OPINION  ACCOMPANYING  AMENDMENT  NO.  4 

TO  ORDER  NO.  G-1  UNDER  GENERAL  ORDER 

NO.  68 

Section  2  (t)  of  the  Price  Control  Ex-  . 
tension  Act  of  1946,  effective  July  25, 1946, 
requires  the  Administrator  of  this  Agency 
to  allow  average  current  cost  of  acquisi¬ 
tion  of  any  commcxiity,  plus  such  average 
percentage  mark-up  or  discount  as  was 
in  effect  on  March  31,  1946,  In  establish¬ 
ing  maximum  prices  applicable  to  whole¬ 
sale  or  retail  distributors.  The  act 
prescribes  that  the  Administrator  may 
have  thirty  (30)  days  from  the  date  of 
the  enactment  of  the  act  within  which 
to  effect  changes  in  existing  maximum 
prices  to  conform  to  the  requirements  of 
the  act. 

Supplementary  Order  172,  effective 
August  8, 1946,  permitted  resellers  of  cer¬ 
tain  building  and  construction  materials 
whose  maximum  prices  were  set  by  orders 
under  General  Order  68  to  increase  such 
prices  by  designated  percentages  or 
amtJlints.  The  order  was  an  interim 
measure  designed  to  give  relief  to  re¬ 
sellers  of  items  on  which  manufacturers’ 
authorized  increases  were  not  reflected 
in  existing  orders  under  General  Order 
No.  68.  It  provided  by  its  terms  that  it 
was  inapplicable  to  orders  under  General 
Order  No.  68,  issued  after  August  7,  1946, 
or  to  existing  orders  under  the  general 
order  which  were  amended  subsequent  to 
that  date. 

The  accompanying  amendment,  there¬ 
fore,  supersedes  the  provisions  of  Sup¬ 
plementary  Order  172.  The  maximum 
prices  established  by  Ihe  amendment 
conform  to  the  requirements  of  the 
Emergency  Price  Control  Act  of  1942,  as 
amended,  and  to  those  of  the  Price  Con¬ 
trol  Extension  Act  of  1946. 

(F.  R.  Doc.  46-17382;  Piled,  Sept.  25,  1946; 

8:  55  a.  m.] 


[Twin  CltleB  Order  G-2  Under  Gen.  Order  68, 
Arndt.  3) 

Hard  Building  Materials  in  Minneapolis, 
Minn.,  Area 

An  opinion  accompanying  this  amend¬ 
ment,  issued  simultaneously  herewith, 
has*  been  filed  with  the  Division  of  the 
Federal  Register.  • 

Order  No.  G-2  issued  under  the  au¬ 
thority  of  General  Order  No.  68,  is 
amended  in  the  following  respect: 

Maximum  prices  set  forth  in  Appendix 
A  are  amended  to  read  as  set  forth  in 
the  attached  Revised  Appendix  A,  which 
Is  incorporated  Into  and  made  a  part 
of  this  order. 

This  amendment  reflects  the  increases 
In  maximum  prices  permitted  by  Sup¬ 
plementary  Order  172  (Modification  of 
resellers’  maximum  prices  established 
under  General  Order  No.  68  for  certain 
building  and  construction  materials). 
Accordingly,  this  amendment  supersedes 
that  supplementary  order  and  the  max¬ 
imum  prices  established  by  this  amend¬ 
ment  cannot  be  increased  under  that 
supplementary  order. 

This  Amendment  No.  3  to  Order  No. 
Gr-2,  under  General  Order  No.  68  shall 
become  effective  August  24,  1946. 


Issued  this  23d  day  of  August  1946. 

Carel  C.  Koch, 
District  Director. 

Appendix  A 

Maximum 


Commodity  and  unit  price 

Plaster,  hard  wall,  paper  sack _  $0.  95 

Plaster,  moulding,  paper  sack _  1.20 

Plaster,  gauging.  White  Star  or 

similar  (white),  per  ton _  24.00 

Plaster,  gauging.  Port  Dodge  or 

similar  (gray),  per  bag _  .95 

Keene’s  cement,  paper  sack _  1.  75 

Portland  cement,  standard,  cloth 

bag*  _  .76*4 

Portland  cement,  white,  paper 

sack _  2. 12 >4 

Hi-Early  cement,  paper  bag _  .96‘/4 

Finishing  lime,  paper  sack _  .  73 

Masonry  mortar,  cloth  bag _  .  70 

Metal  Lath,  2.5  lb.  painted  Diamond 

mesh.  24  guage,  sq.  yd _  .25y2 

Metal  lath,  3.4  lb.  painted  Diamond 

mesh,  24  gauge,  sq.  yd_. _  .31 

Metal  Lath,  3.4  lb.  galvanized,  24_ 

gauge,  sq.  yd - '  .35*i 

Metal  lath,  3.4  lb.  copper  bearing, 

sq.  yd -  .31^4 

Corner  bead,  straight  edges,  per 

lin.  ft . . .  .038 

Corner  bead,  expanded  type,  per 

lin.  ft _  .  043 

Mason’s  hydrated  lime,  50-lb.  paper 

sack _  .  45 

Gypsum  rock  lath,  sq.  yd _  .23 

Gypsum  block — partitions,  3”  hol¬ 
low,  sq.  ft _  .07 

Gypsum  block — partition,  4”  hol¬ 
low,  sq.  ft _  .  10 

Clay  drain  tile,  4”,  lin.  ft _  .08 

Clay  drain  tile,  6”,  lin.  ft _  .  10 

Vitrifled  clay  sewer  pipe,  4”,  lin.  ft-  .26 

Vitrified  clay  sewer  pipe,  6”,  lin.  ft.  .  29 

Flue  lining,  8x8,  lin.  ft _  .45 

Flue  lining,  8  x  12,  lin.  ft _  .61 

Flue  lining.  12  x  12,  lin.  ft _  .79 

Hollow  building  tile,  partition,  4  x 

12  X  12,  per  M. . 103.50 

Hollow  building  tile,  6  x  8  x  12,  load 

bearing,  per  M _ 103.  50 

Fire  clay,  paper  bags,  per  bag _  1. 12 


>  Maximum  price  in  cloth  bag  does  not  in¬ 
clude  bag  deposit. 

OPINION  ACCOMPANYING  AMENDMENT  NO.  8 
TO  REVISED  ORDER  NO.  G-2  UNDER  GENERAL 
ORDER  NO.  68 

Section  2  (t)  of  the  Price  Control  Ex¬ 
tension  Act  of  1946,  effective  July  25, 
1946,  requires  the  Administrator  of  this 
Agency  to  allow  average  current  cost  of 
acquisition  of  any  commodity,  plus  such 
average  percentage  mark-up  or  discount 
as  was  in  effect  on  March  31,  1946,  in 
establishing  maximum  prices  applicable 
to  wholesale  or  retail  distributors.  The 
act  prescribes  that  the  Administrator 
may  have  thirty  (30)  days  from  the  date 
of  the  enactment  of  the  act  w  ithin  which 
to  effect  changes  in  existing  maximum 
prices  to  conform  to  the  requirements  of 
the  act. 

Supplementary  Order  172,  effective 
August  8, 1946,  permitted  resellers  of  cer¬ 
tain  building  and  construction  materials 
whose  maximum  prices  were  set  by  or¬ 
ders  under  General  Order  68  to  increase 
such  prices  by  designated  percentages  or 
amounts.  The  order  was  an  interim 
measure  designed  to  give  relief  to  re¬ 
sellers  of  items  on  which  manufacturers’ 
authorized  increases  were  not  reflected 
in  existing  orders  under  General  Order 
No.  68.  It  provided  by  its  terms  that  it 
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was  inapplicable  to  orders  under  General 
Order  No.  68.  issued  after  August  7,  1946, 
or  to  existing  orders  under  the  General 
Order  w'hich  were  amended  subsequent 
to  that  date. 

The  accompanying  amendment,  there¬ 
fore,  supersedes  the  provisions  of  Sup¬ 
plementary  Order  172.  The  maximum 
prices  established  by  the  amendment 
conform  to  the  requirements  of  the 
Emergency  Price  Control  Act  of  1942,  as 
amended,  and  to  those  of  the  Price  Con¬ 
trol  Extension  Act  of  1946. 

IF.  R.  Doc.  46-17383;  Filed  Sept.  25,  1946; 

8:55  a.  m.) 


[Twin  Cities  Order  G-8  Under  Gen.  Order  68, 
Arndt.  1] 

Hapd  Building  Materials  in  Austin, 
Minn.,  Area 

An  opinion  accompanying  this  amend¬ 
ment,  issued  simultaneously  herewith, 
has  been  filed  with  the  Division  of  the 
Federal  Register. 

Order  No.  G-8  issued  under  the  au¬ 
thority  of  General  Order  No.  68  is 
amended  in  the  following; 

Maximum  prices  set  forth  in  Appendix 
A  are  amended  to  read  as  set  forth  in  the 
attached  Revised  Appendix  A,  which  is 
incorporated  into  and  made  a  part  of 
this  order. 

This  amendment  reflects  the  increases 
in  maximum  prices  permitted  by  Sup¬ 
plementary  Order  172  (Modification  of 
resellers’  maximum  prices  established 
under  General  Order  No.  68  for  certain 
building  and  construction  materials). 
Accordingly,  this  amendment  supersedes 
that  supplementary  order  and  the  maxi¬ 
mum  prices  established  by  this  amend¬ 
ment  cannot  be  increased  under  that 
supplementary  order. 

This  Amendment  No.  1  to  Order  No. 
G-8,  under  General  Order  No.  68  shall 
become  effective  August  24,  1946, 

Issued  this  23d  day  of  August,  1946. 

Carel  C.  Koch, 

District  Director. 

Revised  Appendix  A 

Maximum 


Commodity  and  unit  prices 

Plaster,  hardwall,  paper  bag - $1.05 

Keene’s  cement,  100  lb.  paper  bag._  2.50 

Finishing  lime,  50  lb.  paper  bag _  .  95 

Gypsum  lath,  sq.  yd _  .26 

Metal  lath,  3.4  lb.  PDM  (24  ga.), 

sq.  yd _  .41 

Portland  cement,  paper  bag _  .76'^ 

Mason,  hydrated  lime,  50  lb.  paper 

bag.. _ _ _ _  .67 

Portland  cement,  white,  paper  bag-  2.50 
Vitrified  clay  sewer  pipe,  4”  lln.  ft.  .26 
Vitrified  clay  sewer  pipe,  6",  lln,  ft.  .34 

Flue  lining,  QV2”  x  S'/i”.  hn.  ft _  .481^ 

Flue  lining,  8(2''  x  12(4",  fm.  ft _  .  68 

Gypsum  wallboard,  sq.  ft _  .04 

Gypsum  sheathing,  Vi”*  sq.  ft _  .04 

Asphalt  roofing,  mineral  surface,  90 

lb.  roll,  roll .  2.93 

Asphalt  or  tarred  felt,  15  lb.  or  30 

lb.,  roll... . . .  2.84 

Asphalt  singles,  210  lb.  (3  In  1) 

thick  butt,  sq _  6.  82 

Fibre  insulation  board,  *4''  lath  and 

board,  sq.  ft _  .064 

-■'.•u"  asphalt  coated  and  Impreg¬ 
nated  Insulating  sheathing,  sq.  ft-  .085 
Hard  density  synthetic  fibre  board, 

's”  tempered  (std.  size),  sq.  ft--  .096 


OPINION  ACCOMPANYING  AMENDMENT  NO.  1 

TO  ORDER  NO.  G-8  UNDER  GENERAL  ORDER 

NO.  68 

Section  2(t)  of  the  Price  Control  Ex¬ 
tension  Act  of  1946,  effective  July  25, 1946 
requires  the  Administrator  of  this  Agency 
to  allow  average  current  cost  of  acquisi¬ 
tion  of  any  commodity,  plus  such  average 
percentage  mark-up  or  discount  as  was 
in  effect  on  March  31,  1946  in  establish¬ 
ing  maximum  prices  applicable  to  whole¬ 
sale  or  retail  distributors.  The  act 
prescribes  that  the  Administrator  may 
have  thirty  (30)  days  from  the  date  of 
the  enactment  of  the  act  within  which 
to  effect  changes  in  existing  maximum 
prices  to  conform  to  the  requirements  of 
the  act. 

Supplementary  Order  172,  effective 
August  8.  1946,  permitted  resellers  of 
certain  building  and  construction  ma¬ 
terials  whose  maximum  prices  were  set 
by  orders  under  General  Order  68  to  in¬ 
crease  such  prices  by  designated  per¬ 
centages  or  amounts.  The  order  was  an 
Interim  measure  designed  to  give  relief 
to  resellers  of  items  on  which  manufac¬ 
turers’  authorized  increases  were  not  re¬ 
flected  in  existing  orders  under  General 
Order  68.  It  provided  by  its  terms  that 
it  was  inapplicable  to  orders  under  Gen¬ 
eral  Order  No.  68,  issued  after  August  7, 
1946,  or  to  existing  orders  under  the  gen¬ 
eral  order  which  were  amended  subse¬ 
quent  to  that  date. 

The  accompanying  amendment,  there¬ 
fore,  supersedes  the  provisions  of  Sup¬ 
plementary  Order  172.  The  maximum 
prices  established  by  the  amendment 
conform  to  the  requirements  of  the 
Emergency  Price  Control  Act  of  1942,  as 
amended,  and  to  those  of  the  Price  Con¬ 
trol  Extension  Act  of  1946. 

(F.  R.  Doc.  46-17367;  Filed.  Sept.  25,  1946; 

8:50  a.  m.] 


(Twin  Cities  Order  G-3  Under  Gen.  Order 
68.  Arndt.  4] 

Hard  Building  Materials  in  Duluth, 
Minn.,  Area 

An  opinion  accompanying  this  amend¬ 
ment,  issued  simultaneously  herewith, 
has  been  filed  with  the  Division  of  the 
Federal  Register. 

Order  No.  G-3  issued  under  the  au¬ 
thority  of  General  Order  No.  68,  Is 
amended  in  the  following  respect : 

Maximum  prices  set  forth  in  Appendix 
A  are  amended  to  read  as  set  forth  in 
the  attached  Revised  Appendix  A,  which 
Is  incorporated  into  and  made  a  part  of 
this  order. 

This  amendment  reflects  the  increases 
in  maximum  prices  permitted  by  Supple¬ 
mentary  Order  172  (Modification  of  re¬ 
sellers’  maximum  prices  established  un¬ 
der  General  Order  No.  68  for  certain 
building  and  construction  materials). 
Accordingly,  this  amendment  supersedes 
that  supplementary  order  and  the  maxi¬ 
mum  prices  established  by  this  amend¬ 
ment  cannot  be  increased  under  the  sup¬ 
plementary  order. 

This  Amendment  No.  4  to  Order  No. 
G-3  Under  General  Order  No.  68  shall 
become  effective  August  24, 1946. 


Issued  this  23d  day  of  August,  1946. 

Carel  C.  Koch, 
District  Director. 
Revised  Appendix  A 

Maximum 


Commodity  and  unit  price 

Plaster,  hardwall,  100  lb.  paper  sack  $1. 10 
Plaster,  gauging,  100  lb.  paper  sack..  1. 10 

Keene’s  cement,  100  lb.  paper  sack _ 2. 25 

Finishing  lime,  paper  sack _  .  76 

Gypsum  lath  1,000  sq.  ft _ 27.50 

Metal  lath,  2.5  lb.,  painted  diamond 

mesh,  sq.  yd _  .  29 

Metal  lath,  2.5  lb.,  galvanized  dia¬ 
mond  mesh,  sq.-yd _  .32 

Metal  lath,  3.4  lb.,  galvanized  dia¬ 
mond  mesh,  sq.  yd _  .38'4 

Corner  bead,  expanded  type,  lln.  ft _  .  044 

Portland  cement,  paper  sack _  .73(2 

Portland  cement,  cloth  bag _  .69 '2 

(Maximum  price  In  cloth  bag  does 
not  include  bag  deposit.) 

Masonry  mortar,  paper  bag _  .70(i 

Mason’s  hydrated  lime,  50  lb,  paper 

sack _  .62 '2 

Portland  cement,  white,  paper  sack.  2.  30 

Clay  drain  tile,  3",  lln.  ft _  .065 

Clay  drain  tile,  4”,  lln.  ft _  .08 

Vitrified  sewer  pipe,  4",  lln.  ft _  .26 

Vitrified  sewer  pipe,  6",  lln.  ft _  .  32 

Flue  lining,  8"  x  8",  lln.  ft _  .3634 

Gypsum  wallboard,  1,000  sq.  ft.  45.00 
Gypsum  walboard,  (4",  1,000  sq.  ft.  50.00 
Asphalt  roofing,  90  lb.,  mineral  sur¬ 
face,  per  roll _  2.  76 

Asphalt  or  tarred  felt,  15  and  30  lb., 

per  roll _  2.  61 

Asphalt  shingles,  210  lb.  (3  In  1) 

thick  butt,  per  sq _  6.  20 

Asphalt  shingles,  165  lb.  (2  tab,  hex¬ 
agon),  per  sq _  5.00 

Thermal  insulation  batts,  paper 
back,  2”  thick,  rockwool,  1,000  sq. 

ft _ 48.  00 

Thermal  Insulation  batts,  paper 
back,  full  thick  balsam  wool,  1,000 

sq.  ft _ 65.  00 

Thermal  insulation,  loose  in  bags, 

plain  rockwool,  per  bag _  1. 15 

Thermal  Insulation,  nodulated 
(mica)  loose  plain  vermlculate, 

per  bag - 1.  15 

Fibre  insulation  board,  (-2",  stand¬ 
ard  lath  and  board,  1,000  sq.  ft..  48.38 
2%2"  asphalt  coated  and  Impreg¬ 
nated  Insulating  sheathing,  1,000 

sq.  ft - 78.00 

Hard  density  synthetic  fibre  board, 

14"  temp.,  1,000  sq.  ft _ 90.50 


OPINION  accompanying  AMENDMENT  NO. 

4  TO  ORDER  NO.  G-3  UNDER  GENERAL  ORDER 

NO.  68 

Section  2  (t)  of  the  Price  Control  Ex¬ 
tension  Act  of  1946,  effective  July  25, 
1946,  requires  the  Administrator  of  this 
Agency  to  allow  average  current  cost  of 
acquisition  of  any  commodity,  plus  such 
average  percentage  mark-up  or  discount 
as  was  in  effect  on  March  31,  1946,  in 
establishing  maximum  prices  applicable 
to  wholesale  or  retail  distributors.  The 
act  prescribes  that  the  Administrator 
may  have  thirty  (30)  days  from  the  date 
of  the  enactment  of  the  act  within  which 
to  effect  changes  in  existing  maximum 
prices  to  conform  to  the  requirements  of 
the  act. 

Supplementary  Order  172^  effective 
August  8,  1946,  permitted  resellers  of 
certain  building  and  construction  ma¬ 
terials  whose  maximum  prices  were  set 
by  orders  under  General  Order  68  to 
Increase  such  prices  by  designated  per¬ 
centages  or  amounts.  The  order  was 
an  Interim  measui’e  designed  to  give  re- 
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lief  to  resellers  of  items  on  which  manu- 
factuiers’  authorized  increases  were  not 
reflected  in  existing  orders  under  Gen¬ 
eral  Order  No.  68.  It  provided  by  Its 
terms  that  it  was  inapplicable  to  orders 
under  General  Order  No.  68,  issued  after 
August  7,  1946,  or  to  existing  orders 
under  the  general  order  which  were 
amended  subsequent  to  that  date. 

The  accompanying  amendment,  there¬ 
fore,  supersedes  the  provisions  of  supple¬ 
mentary  Order  172.  The  maximum 
prices  established  by  the  amendment 
conform  to  the  requirements  of  the 
Emergency  Price  Control  Act  of  1942, 
as  amended,  and  to  those  of  the  Price 
Control  Extension  Act  of  1946. 

IF.  R.  Doc.  46-17362:  Piled.  Sept.  25,  1946; 

8:49  a.  m.J 


(Twin  Cities  Order  0-4  Under  Gen.  Order 
68.  Arndt.  1| 

Hard  Building  Materials  in  Southern 
Minnesota  Area 

An  opinion  accompanying  this  amend¬ 
ment,  issued  simultaneously  herewith, 
has  been  filed  with  the  Division  of  the 
Federal  Register. 

Order  No.  G-4,  i.ssued  under  the  au¬ 
thority  of  General  Order  No.  68,  is 
amended  in  the  following  respect; 

Maximum  prices  set  forth  in  Appendix 
A  are  amended  to  read  as  set  forth  in  the 
attached  Revised  Appendix  A,  which  is 
incorporated  into  and  made  a  part  of 
this  order. 

This  amendment  reflects  the  increases 
in  maximum  prices  permitted  by  Sup¬ 
plementary  Order  172  (Modification  of 
resellers’  maximum  prices  established 
under  General  Order  No.  68  for  certain 
building  and  construction  materials). 
Accordingly,  this  amendment  supersedes 
that  supplementary  order  and  the  maxi¬ 
mum  prices  established  by  this  amend¬ 
ment  cannot  be  Increased  under  that 
supplementary  order. 

This  Amendment  No.  1  to  Order  No. 
G-4  Under  General  Order  No.  68  shall 
become  effective  August  24, 1946. 


Issued  this  23d  day  of  August,  1946. 

Carel  C.  Koch, 
District  Director. 
Appendix  A 

Maximum 


Commodity  and  unit  prices 

Hardwall,  plaster,  paper  bag _ 81.20 

Keene’s  cement,  100-lb  paper  bag _ 2.  76 

Finishing  lime,  50-lb  paper  bag _  .  84 

Gypsum  lath,  ^/a”.  sq.  yd _  .29 

Metal  lath,  2.5  lb,  painted  diamond 

mesh  (26  ga.) ,  sq.  yd _  .  33 

Metal  lath,  2.5  lb,  galv.  (26  ga.),  sq. 

yd - - - - 36'4 

Metal  lath,  3.4  lb.  painted  diamond 

mesh  (24  ga.),  sq.  yd _  .40 

Metal  lath,  3.4  lb,  galv.  (24  ga.),  sq. 

yd _  .  44 

Metal  lath,  corner  bead  straight 

edges,  lin.  ft _  .  055 

Portland  cement,  paper  bag _  .764 

Portland  cement,  cloth  bag _  .79^2 

(Maximum  price  In  cloth  bag  does 
not  Include  bag  deposit.) 

Masonry  mortar,  paper  bag _  .  70 

Mason’s  hydrated  lime,  50-lb.  paper 

bag _  .  67 

Portland  cement,  white,  paper  bag.  2.75 

Clay  drain  tile,  4",  per  ft _  .  06 

Clay  drain  tile,  6",  per  ft _  .  10 

Vitrified  sewer  pipe,  4",  lin.  ft _  ,30 

Vitrified  sewer  pipe,  6”,  lin.  ft _  .42 

Vitrified  sewer  pipe,  8",  lin.  ft _  .  60 

Vitrified  sewer  pipe,  10”,  lin.  ft _  .834 

Flue  lining,  8V2''  *  84”  lin.  ft. . 51 

Flue  lining.  84”  x  124”,  lin.  ft . 68 

Flue  lining,  124”  X  124”,lln.ft _  I.014 

Gypsum  wallboard  %”,  sq.  ft _ 1 _  .045 

Gypsum  wallboard  4”.  ^q*  ft _  .05 

Gypsum  sheathing  4".  sq.  ft _  .05 

Asphalt  roofing,  mineral  surface,  90 

lb,  per  roll _  8.04 

Asphalt  or  tarred  felt,  15  lb  or  30 

lb,  per  roll _  8. 12 

Asphalt  shingles,  210  lb  (3  in  1), 

thlckbutt,  per  100  sq.  ft _  6. 82 

Fibre  insulation  board, ^a”,  lath  and 

board,  sq.  ft _  ,  059 

asphalt  coated  and  impreg¬ 
nated  Insulating  sheathing,  per 

sq.  ft _  .  09 

Hard  density  synthetic  fibre  board 
4”  tempered  (standard  size), 

sq.  ft _  .  10 

Thermal  insulation  blankets,  paper 
backed,  single  (balsam  wool),  sq. 
ft . — . 085 


Appendix  A — Continued 

Maximum 


Commodity  and  unit  prices 

Thermal  Insulation  blanket,  paper 
backed,  thick  (balsam  wool),  sq. 

ft . $0.07 

Thermal  Insulation,  plain,  loose  in 

bags,  per  bag _  1. 10 


OPINION  ACCOMPANYING  AMENDMENT  NO.  1 

TO  ORDER  NO.  G-4  UNDER  GENERAL  ORDER 

NO.  68 

Section  2  (t)  cf  the  Price  Control  Ex¬ 
tension  Act  of  1946,  effective  July  25, 
1946,  requires  the  Administrator  of  tlji‘' 
Agency  to  allow  average  current  cost  of 
acquisition  of  any  commodity,  plus  such 
average  percentage  mark-up  or  di.^-- 
count  as  was  in  effect  on  March  31,  1946. 
in  establishing  maximum  prices  appli¬ 
cable  to  wholesale  or  retail  distributors. 
The  act  prescribes  that  the  Admin¬ 
istrator  may  have  thirty  (30)  days  from 
the  date  of  the  enactment  of  the  act 
within  which  to  effect  changes  in  exist¬ 
ing  maximum  prices  to  conform  to  the 
requirements  of  the  act. 

Supplementary  Order  172,  effective 
August  8, 1946,  permitted  resellers  of  cer¬ 
tain  building  and  construction  materials 
whose  maximum  prices  were  set  by  or¬ 
ders  under  General  Order  68  to  increa.se 
such  prices  by  designated  percentages  or 
amounts.  The  order  was  an  interim 
measure  designed  to  give  relief  to  re¬ 
sellers  of  items  on  which  manufacturers’ 
authorized  increases  were  not  reflected 
in  existing  orders  under  General  Order 
No.  68.  It  provided  by  its  terms  that  it 
was  inapplicable  to  orders  under  General 
Order  No.  68,  issued  after  August  7,  1946, 
or  to  existing  orders  under  the  general 
order  w  hich  were  amended  subsequent  to 
that  date. 

The  accompanying  amendment,  there¬ 
fore.  supersedes  the  provisions  of  Sup¬ 
plementary  Order  172.  The  maximum 
prices  established  by  the  amendment 
conform  to  the  requirements  of  the 
Emergency  Price  Control  Act  of  1942, 
as  amended,  and  to  tho.se  of  the  Price 
Control  Extension  Act  of  1946. 

|F.  R.  Doc.  46-17363:  Filed,  Bcpt.  26,  1946; 

8:49  a.  m.| 


